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SOME  ACCOUNT 

or  THB 

LIFE,  WRITINGS,  AND  SPEECHES 

OF 

WILLIAM  PINKNEY. 


PART  FIRST. 


William  Pinknsy  was  bora  at  Annapolis,  in 
Maryland,  on  the  17th  of  March,  1764.  His 
father  was  a  native  of  England,  and  adhered 
to  the  cause  of  the  parent  country,  in  our  strug* 
gle  for  independence,  whilst  the  soq  avowed, 
even  in  early  youth,  his  ardent  attachment  to 
the  liberties  of  America^  His  early  education 
was  imperfect,  but  probably  as  good  as  could 
be  obtained  in  this  country  during  the  war  of 
the  revolution.  He  was  initiated  in  classical 
studies  by  a  private  teacher  of  the  name  of  Brat- 
haud,  who  took  great  pains  in  instructing  him, 
and  of  whom  be  always  spoke  with  the  warmest 
affection  and  gratitude.  He  commenced  the 
study  of  medicine,  but  soon  found  that  he  had 
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mistaken  his  vocation,  and  resorted  to  that  of  the 

■A 

law  under  the  late  Mr.  Justice  Chace,  then  an 
eminent  practitioner  at  the  bar   of  Maryland. 
That  province  had  been  distinguished  among  the 
colonies  by  a  succession  of  learned  and  accom- 
plished lawyers.     With  such  a  guide  and  in  such 
a  school,  his  studies  were  of  no  superficial  kind. 
He  commenced   his  law  studies  in   February, 
1783,  and  was  called  to  the  bar  in  1786.     His 
very  first  efforts  seem  to  have  given  him  a  com- 
manding attitude  in  the  eye  of  the  public.     His 
attainments  in  the  law  of  real  property  and  the 
science  of  special  pleading,  then  the  two  great 
foundations  of  legal  distinction,  were  accurate 
and*  profound ;  and  he  had  disciplined  his  mind 
by  the  cultivation  of  that  species  of  logic,  which, 
if  it  does  not  lead  to  the  brilliant  results  of  in- 
ductive philosophy,  contributes  essentially  to  in- 
vigorate the  reasoning  faculty,  and  to  enable  it 
to  detect  those  fallacies  which  ate  apt  to  impose 
upon  tl|^  understanding  in  the  warmth  and  hurry 
of  forensic  discussion.    His  style  in  speaking  was 
jaiarked  by  «i  easy  flow  of  natural  eloquence  and 
a  happy  choice  of  language.     His  voice  was  very 
melodious,  and  seemed  a  mosft  winning  accom- 
paniment to  his  pure  and  effective  diction.    His 
elocution  was  csdm  and  placid — the  very  contrast 
of  that  strenuous,  vehement,  and  emphatic  man- 
ner, which  he  subsequently  adopted. 

He  removed  to  Harford  county  in  1 786,  for  the 
purpose  of  pursuing  the  practice  of  his  profes* 
sion,  and  in  April,  1788,  was  elected  a  delegate 
from  that  county  to  the  Convention  of  the  State 
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of  Maryland  which  ratified  the  ccmatitution  of  the 
United  States.  But  I  have  not  been  able  to  find 
way  traces  of  the  part  he  took  in  the  delibera- 
tions of  that  body  ;  and,  in  general,  I  have  to  re- 
gret that  my  endeavours  to  discover  those  distinc- 
tive traita  of  his  earlier  life,  which  mark  the 
development  of  youthful  character  and  talent, 
and  which  constitute  one  of  tl^e  most  pleasing 
portions  of  biography,  have  not  been  attended 
with  success. 

Mr.  Pinkney  was  elected  in  October,  1788,  as 
a  representative  to  the  House  of  Delegates  of 
Maryland  from  the  county  of  Harford,  which  he 
eontinued  to  represent  until  the  year  1792,  then 
he  removed  to  Annapolis. 

in  1789,  he  was  married,  at  Havre  de  Grace,  to 
Miss  Ann  Maria  Rodgers,  daughter  of  John 
Rodgers,  Esq.  of  that  town,  and  sister  to  that 
distinguished  officer,  Commodore  Rodgers,  of  the 
navy-  •     ; 

In  1790,  he  was  elected  a  member  of  Cmigress, 
and  his  election  was  contested  upon  the  ground 
that  he  did  not  reside  in  the  District  for  which  he 
wan  chosen^  as  required  by  the  law  of  the  State. 
But  he  was  declared  duly  elected,  and  returned 
accordingly,  by  the  Executive  Council,  upon  the 
principle  that  the  Btate  Legislature  had  no  autho- 
rity to  require  other  qualifications  than  those  enu* 
liierated  in  the  constitution  of  the  United  States ; 
and  that  the  power  of  regulating  the  times,  p^a^es, 
and  manner  of  holding  the  elections,  did  not  in- 
clude that  of  superinducing  the  additional  quali- 
fication of  residence  within  the  District  for  which 
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the  candidate  was  choseD.  He  made  on  the 
occasion,  what  was  considered^  a  very  powerful 
argument  in  support  of  his  own  claim  to  be  re- 
turned ;  but  declined  on  account  of  his  profes- 
sional pursuits,  and  the  state  of  his  private  affair?, 
to  accept  the  honour  which  had  been  conferred 
upon  him. 

At  the  first  Session  of  the  Legislature  of  Ma- 
ryland after  his  election  as  a  member  of  the 
House  of  Delegates  in  1788,  he  made  a  speech 
upon  the  report  of  a  committee  appointed  to 
consider  the  laws  of  that  State,  prohibiting  the 
voluntary  emancipation  of  slaves,  which  breathes 
all  the  fire  of  youlii  and  a  generous  enthusiasm 
for  the  rights  of  human  nature,  although  it  may 
not  perhaps  be  thought  to  give  any  pledge  of 
those  great  powers  of  eloquence  and  reasoning 
which  he  afterwards  displayed.*  At  the  subse- 
quent Session  in  1789,  he  delivered  the  following 
speech  on  the  same  subject,  which,  as  he  himself 
said  in  a  letter  to  a  friend  written  at  the  time 
when  his  consistency  was  impeached  for  the  part 
he  took  in  the  Missouri  question,  is  '^  much  bet- 
ter than  the  first  speech,  and  for  a  young  man  is 
well  enough/* 

^<  Me.  Speakbr— As  I  have  formerly  had  the  honour  of  giving 
joy  sentiments  to  the  House  of  Delegates,  on  the  measures  now  un- 
deL  their  coqsideration,  and  the  mortification  too  of  seeing  those 
sentiments  disregarded,  I  should  hardly  think  of  lending  them 
again  the  aid  of  my  feeble  exertions,  if  I  was  not  too  thoroughly 
persuaded  of  their  importance,  to  imagine  I  had  done  my  duty 
by  giving  them  my  approbation  in  silence. 

*  A  port  pf  this  speech  will  be  f<niD4  in  Gbtc^*!  Muteum,  foi,  yU  p.  74. 
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^  That  I  have  every  possible  reason  to  be  discouraged  from 
the  prosecution  of  regulations  of  this  sort,  it  would  be  foUy  in 
me  to  doubt ;  for  I  have  more  than  onc^  been  sorry  to  find;  that  i 
in  a  cooDtry  which  has  set  even  distant  Europe  in  a  ferment,  and 
lavished  the  blood  of  thousands  in  defence  of  its  liberties,  against 
die  encroachments  of  an  arrogant  and  abandoned  govern* 
meot|  the  cause  of  fireedom  was  yet  the  most  unpopular  in  which 
all  advocate  could  appear.  The  alarms  occasioned  by  mistaken 
ideas  of  interest,  the  deep-rooted  prejudices  which  education  has 
fostered  and  habit  matured,  the  general  hereditary  contempt  for 
those  who  are  the  objects  of  these  provisions,  the  common  dread 
of  innovation,  and,  above  all,  a  recent  defeat,  are  obstacles 
which  would  seem  sufficient  to  damp,  if  not  entirely  extinguish, 
the  ardour  of  exertion. 

^  But  with  me  diese  difficulties  only  serve  to  rouse  every  fai- 
cully  of  mind  and  body,  which  the  occasion  demands,  and  to  call 
forth  that  spirit  of  perseverance,  which  no  opposition  can  sub- 
due, but  that  wUch  affords  me  conviction  of  my  error. 

''Sir — ^In  my  judgment,  this  is 'no  common  cause.  If  ever 
there  were  cases  which  demanded  parliamentary  interference, 
such  are  now  before  you.  For  the  honour  of  human  nature,  for 
the  sake  of  justice,  from  a  respect  to  the  interest  of  the  commu- 
nity, they  ought  to  receive  the  peculiar  attention,  the  impartial, 
deliberate  decision  of  the  legislature. 

**  But,  while  the  illusions  of  pride  and  selfishness,  or  the 
clouds  of  early  ill-founded  opinions,  blind  us  to  the  truth; 
while  we  continue  to  be  fettered  by  the  dogs  of  predetermination, 
and  obsdnate,  unbending  prejudice ;  while  we  struggle  to  resist 
the  force  of  argument,  and  wilfidly  stifle  conviction  in  the  birth, 
we  can  at  best  pretend  to  no  more  than  the  mere  mockery  of.  in- 
vestigation. 

^  From  this  body,  however,  I  presume  this  report  will  meet  a 
better  fate.  They  will  weigh  it  as  its  importance  merits ;  they 
will  trace  ft  through  every  labyrinth  of  its  consequences ;  and 
wlnle  they  guard  the  public  welfare  from  the  danger  of  ill-judged 
innovation,  they  will  not  forget  that  somediiog  is  due  to  humani- 
ty, and  the  great  principles  of  moral  justice.  Under  this  im- 
pression I  shall  once  more  venture  to  give  my  sentiments  at 
large  upon  the  propositions  of  the  committee ;  and  I  call  upon 
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those  who  diHTcr  from  me,  to  watch  ev^ry  assertion  and  every 
argument  I  advance,  and  if  they  can  refute  the  one,  or  contra* 
diet  the  other,  I  yield  the  point  for  ever. 

'^  I  shall  not  detain  yon.  Sir,  wilh  any  observations  on  those 
parts  of  the  report  which  pfohibit  the  franduient,  or  compubory 
expoTtation  of  free  blacks  or  mulattoes,  pr  the  eiportation  of 
slaves  to  the  West  India  islands,  &c.  nor  on  that  clause  which 
recommends  the  remission  of  the  penalties  heretofore  inflicted  on 
ceKain  offspring  fhr  the  mere  ofenoe  of  the  parents. 

<^  Who  doubts  on  these  pouits  now,  will,  in  all  likelihood, 
doubt  for  ever. 

<<  I  consider  them  as  too  evidently  proper  to  need  illustration* 
But  tliere  is  another  part  of  the  repoi-t,  which  gentlemen  either 
do,  or  affect  to  think  less  clear  and  obvious.  This  must  be  con- 
sidered, because  to  be  acceded  to,  it  only  require^  to.  be  under- 
stood. 

^'  You  are  called  upon  to  say,  Sir,  whether  the  owner  of  a 
slave  shall  be  permitted  to  give  him  his  liberty  by  a  mode  of 
conveyance  which  he  may  effectually  use  (and  at  a  time  when  it 
is  clearly  lawful  for  him)  to  transfer  the  property  of  that  slave 
to  another. 

^^  By  an  existing  law  no  slave  can  be  manumitted  by  his  mas- 
ter  during  his  last  sickness,  or  at  a^y  time  by  last  will  and  testa- 
ment ;  that  is  when  liberty  (the  great  birthright  of  every  human 
creature)  is  to  be  restored  to  its  plundered  proprietor,  yeu  must 
be  careful  to  make  the  restitution  at  a  particular  timci  and  in  one 
specified  mamner,  or  your  generous  intentions  shall  be  frustrated; 
buC  if  you  are  desirous  of  passing  any  worthless  goods  and  chat- 
tels, you  may  perfect'  the  transfer  at  any. time,  and  almost  in 
any  way. 

^  The  door  to  freedom  is  fenced  about  with  such  luirbarous 
caution,  that  a  stranger  would  be  naturally  led  to  believe  that  our 
statesmen  considered  the  existence  of  its  opposite  among  ua  as 
the  5tiie  qua  nm  of  our  prosperity ;  or,  at  least,  that  they  regarded 
it  as  an  act  of  the  moat  atrocious  criminality  to  raise  an  huin- 
Ue  bondsmm  from  the  dust,  and  pkce  him  on  the  stage  of  life 
on  a  level  with  their  citisena. 

^  To  discover  the  grounds  of  their  conduct  would  surely  be  no 
easy  task ;  to  show  dun,  let  them  be  what  they  may,  an  enlighten- 
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ed  iegislatore  should  blush  to  own  them^  a  school  boy  would  have 
snf&cient  ability. 

^*  Sir;  iniquitous,  and  most  dishofiourable  to  Maryland,  is  that 
dreary  system  of  partial  bondage,  which  her  laws  have  hitherto 
suppotted  with  a  solicitude  worthy  of  a  better  object,  and  her 
citiaens  by  ^elr  practice  countenanced. 

<^  Fomided  in  a  disgraceful  traffic,  to  which  the  parent  country 
lent  her  fostering  aid,  from  motives  of  inteifest,  but  which  even 
she  would  have  (fisdained  to  encourage,  had  England  been  the 
destined  mart  of  such  inhuman  merchandise,  its  continnance  is 
as  iliameful  as  its  origin. 

^  Eternal  infamy  await  the  abandoned  mtscreante,  whose  self- 
ish soub  could  ever  prompt  them  to  rob  unhappy  Atcic  of  her  ' 
sons,  and  freigfitthem  hither  by  thousands,  to  poison  the  fair  Eden 
of  liberty  with  the  rai^  weed  of  individual  bondage!  Nor  is  it 
more  to  the  credit  of  our  ancestors,  that  they  did  not  command 
tiiese  savage  spoilers  to  bear  then*  hateful  cargo  to  another  shore^ 
irbere  the  shrine  of  IVreedom  knew  no  votaries,  and  every  pur* 
chaser  woold  at  once  be  both  a  master  and  a  slave. 

*  In  the  dawn  of  time,  wlien  the  rough  feelings  of  barbarism 
had  Dot  experienced  the  softening  touches  of  refinement,  such  an 
nnprincipled  prostration  of  the  inherent  rights  of  human  nature 
would  have  needed  the  gloss  of  an  apology ;  but  to  the  everlast- 
ing reproach  of  Maryhmd  be  it  said,  that  when  her  citizens  ri- 
valled die  nation  from  whence  they  emigrated,  in  the  knowledge 
of  moral  principles,  and  an  enthusiasm  in  the  cause  of  general 
freedom,  th^  stooped  to  become  the  purdiasers  of  their  fellow- 
creatures,  and  to  introduce  an  .hereditary  bondage  in  the  bosom 
of  their  country,  which,  should  widen  wkh  every  successive 
generation. 

'^  For  my  own  part,  I  would  willin^y  draw  the  veil  of  obli- 
vion over  this  disgusting  scene  of  iniquity,  but  that  the  present 
abjf^t  state  of  those  who  are  descended  from  these  kidnapped 
sufferers,  perpetually  brinsfs  it  forward  to  the  memory. 

**  But  wherefore  should  we  confine  the  edge  of  censure  to  oar 
ancestors,  or  diose  from  whom  they  purchased  ?  Are  not  we 
equally  guilty  ?  Tke^  strewed  around  die  seeds  of  slavery ;  ve^ 
cherish  and  sustain  the  growth.  They  introdaced  the  sytiem ; 
we  enlarge,  invigorste,  and  confirm  it  Yes,  let  it  be  handM 
down  to  posterity,  that  die  people  of  Maryland,  who  coidd  fly 
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to  arms  with  the  promptitude  of  Roman  citizens,  when  the  hand 
t)f  oppression  was  liAed  up  against  themselves  ;  who  could  be- 
hold their  country  desolated  and  their  citizens  slaughtered ;  who 
could  brave  with  unshaken  firmness  every  calamity  of  war  be- 
fore they  would  submit  to  the  smallest  infringement  of  their 
rights — ^thaC  this  very  people  could  yet  see  thousands  of  their  fel- 
low-creatures, whhin  the  limits  of  their  territory,  bending  be- 
neath an  unnatural  foke ;  and,  instead  of  being  assiduous  to  de- 
stroy their  shackles,  anxious  to  immo^ize  their  duration,  so 
that  a  nation  of  slaves  might  for  ever  exist  in  a  country  where 
freedom  is  ils  boast. 

^  Sir,  it  is  really  matter  of  astonishment  to  me,  that  the  people 
of  Maryland  do  not  blush  at  the  very  name  of  Freedom*  I  ad* 
ame  that  modesty  does  not  keep  them  silent  in  her  cause*  That 
they  who  have,  by  the  deliberate  acts  of  their  legislature,  treated 
her  most  obvions  dictates  witl)  contempt ;  who  have  exhibited, 
for  a  long  series  of  years,  a  spectacle  of  slavery  which  they  still 
are  solicitous  to  perpetuate ;  who^  not  opntent  with  exposing  to 
the  world  for  near  a  century,  a^  speaking  picture  of  abominable 
oppressioQ,  are  still  ingenious  to  prevent  the  hand  of  generosity 
from  robbing  it  of  half  iu  horrors ;  that  they  should  step  for- 
ward as  the  zealous  partizans  of  freedom,  cannot  but  astonish  a 
person  who  is  not  casuist  enoi^h  to  reconcile  antipathies* 

^  For  shame.  Sir !  let  us  throw  off  the  mask,  'tis  a  cobweb  one 
at  best,  and  the  .world  will  see  through  it*  It  will  not  do  thus  to 
talk  like  philosophers,  and  act  like  unrelenting  tyrants ;  to  be  per- 
petually sermonizing  it  with  liberty  for  our  text,  and  actual- op- 
pression for  our  commentary. 

^  But,  Sir,  is  it  impossible  that  this  body  should  feel  for  the  re- 
putation of  Maryland?  Is  national  honour  unworthy,  of  consi- 
deration ?  Is  the  censure  of  an  enlightened  universe  insufficient  to 
alarm  us?  It  may  proceed  from  the  ardour  of  youth  perhaps, 
but  the  character  of  my  country  among  the  nations  of  the  world 
is  as  dear  to  me  m  that  country  itself.  What  a  motley  appear- 
ance must  Maryland  at  diis  moment  make  in  the  eyes  of  those 
who  view  her  with  deliberation!  Is  she  not  at  once  the  fair 
^  temple  of  freedom,  and  the  abominable  nursery  of  slaves ;  the 
school  for  patriots,  and  the  foster-mother  of  petty  despots  ;  the 
asiertor  of  human  rights,  and  the  patron  of  wanton  oppression  ? 
Here  have  emi^ants  from  a  land  of  tyranny  found  an  asylum 


Digitized 


by  Google 


[  13  ] 

from  persecution)  and  here  also  have  those  who  came  as  right- 
fully free  as  the  winds  of  heaven,  found  an  eternal  grave  for  the 
liberties  of  themselves  and  their  posterity ! 

"  In  the  name  of  God^  should  we  not  attempt  to  wipe  away  this 
stigma,  as  far  as  the  ioq>cessions  of  the  times  will  allow  ?  If  we 
dare  not  strain  legislative  authority  so  as  to  root  up  the  evil  at 
once.  Jet  us  do  atl  we  dare,  and  lop  the  exuberance  of  its 
branches.  I  wfNild  sooner  temporize  than  do  nothing.  At  least 
we  ihoald  show  our  widies  by  it. 

'^  But  lest  character  should  have  no  more  than  its  usoal  weight 
wkh  osf^et  us  examine  into  the  poKcy  of  thus  perpetuating  slave- 
ry among  us^  and -also  consider  this  r^ulatioo  in  particular,  with 
the  objedioas  applicable  to  each.  That  the  lesuh  will  be  fa- 
vourable to  us  I  have  no  doubt 

^  That  the  daagerous  consequences  of  this  system  of  bondage 
hp^re  Bo^as  yet  been  felt,  does  not  prove  they  ^ever  will  be.  At 
•least  ihti  expenment  has  not  been  sufficiently  made  to  preclude 
specttfattion  and  conjecture.  To  me,  Sir,  nothing  for  which  I 
have  not  the  evidence  of  ny  senses  is  more  clear,  than  that  it 
witt-one  day  destroy  that  revwence  lor  liberty  which  is  the  vital 
prinetple  of  a  repubKc 

«  Wlule  a  majority  of  your  citizens  are  accustomed  to  role 
with  the  authority  of  despots,  within  particular  limits;  while 
your  youlb  are  reared  m  the  habits  of  thinking  that  the  great 
righta  of  human  nature  are  not  so  sacred  but  they  may  with  in- 
nocence be  tcampV^d  on,  can  it  be  expected  that  the  public  mind 
should  glow  with  that  generous  ardour  in  the  cause  of  freedomi 
which  oaa  alone  save  a  government  lik^  ours  from  the  lurking 
dssmon  oi  usurpation  ?  Do  you  not  dread  the  contamination  of 
pfininple  ?  Have  you  no  alarms  for  the  continuance  of  that  spirit 
wfaidi  onoe  conducted  us  to  victory  and  independence,  when  the 
taiaos  of  power  were  unclasped  for  our  destruction  ?  Have  you 
sfto  apprehensioBs  left,,  that  when  the  votaries  of  freedom  sacrifice 
also  at  ihe  gloomy  altars  of  sUvery,  they  will  at  length  become 
a^KMlatesfrom  the  former?  For  my  own  part,  1  have  no  hope  that 
tlie  stream  of  general  liberty  will  flow  for  ever,  unpolluted,  through 
the  foul  mke  of  partial  bondage,  or  that  they  who  have  been  ha- 
bHasted  to  lord  it  over  others,  will  not  in  time  be  base  enough  to 
•      3 
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Jet  Others  lord  it  over  them.  If  th^y  resist,  it  vHU  be  the  stmggie 
of  pride  and  sdfishnessy  not  ofprineipk. 

^  There  is  no  maxim  in  politics  more  evidently  just,  than  that 
laws  should  be  relative  to  the  principle  o(  government.  But  is 
the  encouragement  of  civil  slavery^  by  legislative  acts,  correspond- 
*ent  with  the  principle  of  a  democracy  ?  Call  that  principle  what 
you  will,  the  love  of  equality^  as  defined  by  some ;  of  Hbertyj  as 
understood  by  others ;  such  Conduct  is  manifestly  in  violati<m  ofk. 

*^  To  leave  the  principle  of  a  government  to  its  own  operation, 
witliout  attempting  either  to  favour  or  undermmeit, is  often  dan* 
gerous  ;  but  to  make  such  direct  attacks  upeiki  it  by  slkiking  at 
the  very  root,  is  the  perfl&ction  of  crooked  poHcy '  Hear  what 
has  been  said  on  this  point,  by  the  noblest  imtractor  that  ever  in- 
formed a  statesman. 

*'  ^  In  despotic  countries,'  says  Montesquieu,  <  wherls  they  are 
^  already  in  a  state  of  poKticai  ^avery,  civii  slavery  is  more  to- 

<  lerabie  than  in  other  governments.  Every  one  ought  there  to  be 
'contented  with  necessaries  end  with  fife.  Hence  tke  con- 
'  dition  of  a  slave  is  hardly  more  burthensopie  than  that  ^^^  a  sub- 
^  ject.  But  id  a  monarchical  government,  where  it  is  of  iSae  ut- 
^  most  consequence  that  human  nature  sliould  not  be  debased  or 

<  dispirited ;  there  ougiit  to  be  no  slavery.  In  democraeiesj  where 
^  they  are  all  upon  an  equality,  and  in  aristocracies,  where-  the 
^laws  ought  to  endeavour  to  make  them  so,  as  for  as  the  nature  of 
'the  government  will  permit,  slavery  is -contrary  to  the  spirit  of 
'  the  constitution ;  it  only  contributes  to  give  a  power  and  luirafy 
'  to  the  citizens  which  they  otl^t  not  to  possess.' 

'<  Such  must  have  been  the  idea  in  Engiatiff,  when  die  geaeFai 
voice  of  the  nation  demanded  the  reped  of  the  statute  of  Edward 
VI.  two  ye^rs  after  its  passage,  by  which  their  rogues  and  vaga- 
bonds were  to  be  enslaved  for  their  punishment,  it  coidd  not 
have  been  compassion  for  die  culprits  thait  es^ted  dils  aversion 
to'  the  law,  for  they  deserved  none.  But  the  spirit  of  the  .people 
could  not  brook  the  idea  of  bondage,  eveii  as  a  penait^^juriid- 
ally  inflicted.  ,They  dreaded  its  cohsequences ;  they  abhcured 
tlib  example :  in  a  word,  they  reverenced  public  Hberty,  a»d 
hence  detested  every  species  of  slavery. 

''  Sir,  the  thing  is  impolitic  in  another  respect.  Never  will  your 
country  be  productive ;  never  will  its  sgricultjire,  its  commerce. 
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oir  its  manufiictures  flouidsh,  so  long  as  they  depend  on  Edudant 
boadamen  for  their  progress. 

«^ '  Eveathe^very  earth  itself/  (says  the  same  celebrated  author) 
'  which  teems  prolusion  under  the  cultivating  hand  of  the  free- 
'  ibor9  labourer,  shrinks  into,  barrenness  from,  the  contaminating 
'  sweat  of  a  ilave/  This  sentiment  is  not  morefiguratiTely  beaifr- 
tifui  than  substantially  just 

^  Survey  the  countries^  Sir|  where  the  hand  of  freedom  con* 
ducts  the  ploughshare,  and  compare  their  produce  with  yours. 
Tour  granaries  in  this  view  appear  like  the  store-houses  of  em- 
mets, though  not  supplied  with  equal  industry.  To  trace  the 
cause  of  this  disparity  between  the  fruits  of  a  freeman's  volun- 
tary laboorsy  animated  by  the  hope  of  profit,  and  the  slow-paced 
eflbrts  of  a  slave,  who  acts  from  compulsion  only ;  who  has  no 
incitement  to  exertion  btrt  fear ;  no  prospect  of  remuneration  to 
^Rourage,  would  be  insulting  the  understanding.  The  cause 
and  the  effect  are  too  obvious  to  escape  observation. 

^  Hence,  Mr.  Speaker,  instead  of  throwing  obstacles  and  dis- 
cemgem^nts  in  the  way  of  manumissions,  prudt-nce  and  policy 
dictate  that  no  opportuniQr  should  be  lost  of  multiplying  them^ 
with  the  consent  of  the  owner. 

.    "^  But  objections  have  heretofore  been  made,  and  I  si]qipose 
win  be  .reiterated  now,  against  the  doctrine  I  am  contending  for. 

<^  I  will  consider  them.  It  has  been  said  <  that  freed-men  are 
'  the  convenient  tools  of  usurpation ;'  and  I  have  heard  allusions 
made  to  history  for  the  confirmation  of  this  opinion.  Let,  how- 
ever, the  records  of  ancient  and  modem  events  be  scrutinized, 
and  I  will  venture  my  belief,  that  no  instance  can  be  found  to  give 
aanetion  to.  any  such  idea. 

^  In  Rome  it  was  cleitrly  otherwise.  We  have  the  evidence  of 
Tiberius  Gracdius,  caafinned  by  Cicero,  and  approved  by  Mon- 
f^mqilifji^  that  the  incorporation  of  the  freedrmea  into  the  city 
tribes,  re^animated  the  drooping  spirit  of  democracy  in  that  re- 
public, and  checked  ^e  cmreer  of  Patrician  influence. 

^  So  for,  therefore,  were  properly-made  emancipations  from 
contributiBg  to  the  downfal  of  Rome,  that  they  clearly  served  to 
procrastmate  her  existence,  by  restoring  that  equipoise  in  the  con- 
stitntian  which  an  ambitious  aristocracy  were  perpetually  labour- 
ing to  destroy. 
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^  How  much  more  rational,  Af  r.  Speaker,  would  it  be  to  argue 
that  slaves  are  the  £t  machines  by  which  an  usurper  might  effect 
his  purposes !  and  tiiere  is,  fberefbre,  nothing  whicTi  a  free  go- 
vernment ought  more  to  dread  than  a  diffiisive  private  bondage 
within  its  territory. 

*  **  A  promise  of  manumission  might  rouse  every  bondsman  to 
arms,  under  the  conduct  of  an  aspiring  leader ;  and  invited  by 
the  fascinating  prospect  offre^om,  they  might  ranie  such  a 
storm  in  Maryland  as  it  would  be  difficult  to  appease.  Survey 
the  conduct  of  the  slaves  who  fought  against  Hannibal  in  the 
second  Punic  war.  Relying  on  the  assurances  of  the  Senate, 
who  had  embodied  them  with  the  Roman  legions,  that  conquest 
should  give  them  liberty,  not  a  man  disgraced  hiinself  by  Hight ; 
but  though  new,  perhaps,  to  the  field  of  battle,  they  contended 
with  the  resolution  of  veterans.  Widi  the  same  promptitude 
and  intrepidity  would  they  have  turned  their  arms  against  the  Se- 
nate themselves,  if  the  same  assurances  had  been  given  them  by 
enterprising  chtzens,  who  sought  their  destruction  from  motives 
of  ambition  or  revenge.  The  love  of  liberty  is  inheilmt  in  hu- 
man nature.  To  stifle  or  annihilate  it,  though  not  impossible,  is 
yet  diflicult  to  be  accomplished.  Easy  to  be  wrou^t  upon,  as 
well  as  powerful  and  active  in  its  exertions,  wherever  it  is  not 
gratified  there  is  danger.  Gratify  it,  and  you  ensure  your  safety. 
Thus  did  Sylla  think,  who,  before  he  abdicated  the  dictatorship, 
gave  freedom  to  ten  thousand  slaves,  and  lands  to  a  number  of 
legions.  By  these  means  was  he  enabled,  notwithstanding  all 
his  preceding  enormities,  to  live  unmolested  as  a  private  citizen 
in  the  bosom  of  that  very  country  where  he  had  acted  the  most 
hateful  deeds  of  cruelty  and  usurpation.  For,/by  manwmttbig 
these  slaves,  the  usurper  secured  their  fidelity  and  attachment 
for  ever,  and  disposed  them  to  support  and  revenge  his  cause  at 
every  possible  hasard.  Rome  knew  this,  and  therefore  Sjrlla  wac 
secure  in  his  retirement. 

^  This  example  shows  that  slaves  are  the  proper,  natural  im- 
plements of  usurpation,  and  therefore  a  serious  and  alarming  evil 
in  every  free  community.  With  much  to  hope  for  by  a  change, 
and  nothing  to  lo^e,  they  have  no  fears  of  consequences.  De» 
spoiled  of  their  rights  by  the  acts  of  government  and  its  citizens, 
they  have  no  checks  of  pity  or  of  conscience,  but  are  stimulated 
by  the  desire  of  revenge,  to  spread  wide  the  horrors  of  desolation, 
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and  to  sulyvertdM  foundations  of  that  i^rty  of  v^hich  they  have 
never  paOrfjcifMited,  and  'which  they  have  only  been  permitted  to 
envy  m  others.  ^ 

''But  where  shiveBare  manumitted  by  government,  or  in  con- 
sequence of  its  provisions,  the  same  motives  wkich  have  attach- 
ed them  to  tyrants,  when  the  act  of  emancipation  has  fiowed 
from  theiB)  would  then  attach  them  to  government.  They  are 
then  no  longer  the  creatures  of  despotism.  They  are  bound  by 
gratitade,  as  wdl  as  by  interest,  to  seek  the  weiftire  of  that  coun- 
try from  which  they  iiave 'derived  the  restoration  of  their  plun- 
dered rights,  and  with  whose  prospe^ty  their  own  is  insepara- 
Uy^  involved.  An;apostacy  from  these  principles,  which  form 
the  good  citizen,  wouM,  under  such  circumstances,  be  next  to  im- 
possible. When  we  see  freed-men  schiptllously  faithful  to  a  law« 
less,  abandoned  vfllsun,  from  whom  they  have  received  their 
liberty,  ean  we  sapfftose  that  they  will  reward  the  like  bounty  of 
a  free  government  wi&  th£  turbulence  of  faction^  or  the  sedkioos 
plotrof  treason?  He  who  best  knows  the  value  of  a  btessing, 
is  generally  die  most  assiduous  in  its  preservation ;  and  no-man  is 
so  competeht  to  judge  of  that  value,  ai^  he  from  whom  the  blessing 
has  been  detained.  Hence  the  man  that  has  felt  the  yoke  of  bon- 
dage must  for  ever  prove  the  assertor  of  f^edom,  if  he  is  fairly 
admitted  to  die  equal  ei^oyment  of  its  benefits. 

^  To  show,  Shr,  that  my  idea  of  the  danger  arising  from  the 
nmnber  of  slaves  in  a  free  government  is  no  novelty  in  politics, 
pen^t  me  once  more  to  read  a  passage  from  Montesquieu. 

^''nie  midtitude  of  slaves  is  no  grievance  in  a  despotic  state, 
'  where  the  p0Uiieai  iA9,yery  of  i^e  whole  body  takes  away  the 
'  setae  of  dvU  slavery.  But  in  moderate  states  it  is  a  point  of  die 
*  highest  importance  lliat  there  sliould  not  be  a  great  number  of 
'  slaves.  The  pBUUeal  liberty  of  the^e  states  adds  to  the  value  of 

<  cimi  liberty,  and  he  who  is  deprived  of  the  latter  is  also  de- 

<  prlved  of  the'  former.  H6  sees  the  happiness  of  a  society  of 
^  which  he  »  not  so  much  ^  .a  member ;  he  sees  the  security  of 
^  others  fenced  by  lawi,  himself  widieut  any  protection.    He  sees 

<  his  master  has  a  soul  that  can  enlarge  Itself,  while  his  own  is 
^  constrained  to  submit  to  a  continual  depression.  Nothing  more 
'  asaimitates  a  man  to  a  beast  than  fiving  among  freemen,  him- 
^  self  a  slave.    Sack  people  as  these  are  the  vatural  enemies  of 

<  sodety,  and  Aek  aumb^  must  be  dangeroas.' 
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<^  Not  gradaal  emandpatimiB^  therefore,  but, ^  extension  of 
•civil  slavery,  ought  to  alarm  us  ;  and  in  truth  we  are  the  only  na- 
tion upon  earth  that  ever  considered  the  first  as  a  gronnd  of  ap- 
prehension,  or  the.  last  as  a  political  desideratum.     - 

^^  In  England,  while  bondage  existed  among  that  enlightened 
people,  enfranchisemeiits  were  always  encouraged  by  Parliament, 
•and  those  who  were  entrusted  with  the  administn^on  <>f  justice ; 
and  throughout  all  Europe  indeed,  after  the  introduction  of  Chris- 
tianity, the  gloom  of  civil  slavery  gradually  receded,  as  tiieir 
horizon  was  enlightened  by  the  dawn  of  political  liberty.  £ven 
in  India,  where  climate  and  the  nature  of  the  country  have  of 
necessity  established  a  potideal  despotism,  ^eir  slaves  are  manu- 
mitted without  difficulty.  No  legislative  restrictions  to  observe ! 
No  tyrannic  clogs  to  stni^le  with  I  These  were  reserved  for 
that  unhallowed  sera  wtien  die  rulers,  in  a  republic  produced  by 
the  periection  of  human  rteson,  should  forget  the  principles  of 
thdr  constitution,  of  that  religion  they  profess,  of  the  eternal 
laws  of  nature,  nay,  the  suggestions  of  common  prudence.  When 
Eastern  despots  surpass  us  in  humanity,  when.  India  affords  an 
evidence  of  justice  which  Maryland  hesitates  to  exhibit,  who 
does  not  lament  the  corruption  of  that  generous  spirit  whose  ex- 
ertions so  lately  attracted  the  attention  of  an  admiring  universe ! 

^^  But  it  has  also  been  said  (and  who  knows  but  the  same  opi- 
nion may  still  have  its  advoWes !)  ^  that  nature  has  black-balled 
riiese  wretches  out  of  society." 

<<  Gracious  Qod !  can  it  be  supposed  that  thy  almighty  Provi- 
dence intended  to  proscribe,  these  victims  of  fraud  and  power 
from  the  piJe  of  society^  because  diou  hast  deified  them  the  deli- 
cacy of  an  European  complexion !  Is  this,  otrfour  the  mark  of 
divine  vengeance,  or  is  it  only  the  flimsy  pretext  upon  which  ve 
attempt  to  justify  our  treatment  of  them  ?  Arr<^«nt  and  pre- 
sumptuous is  it  thus  to  make  the  dif^)ensations  of  Providence 
subservient  4o  the  purposes  of  iniqui^,  and  every -slight  diversity 
in  the  works  df  nature  the  apology  for  oppression.  Tbns  acts  the 
intemperate  bigot  in  religion.  He  persecutes  every  dissenter 
from  his  creed  in  the  name  of  God,  and  even  rears  the  horrid 
fabric  of  an  inquisidon  upon  heavenly  foundations. 

^  I  like  not  these  holy- arguments.  They  are  as  convenient  for 
the  tyrant,  as  the  patriot;  the  enemy,  as  the  firiend  of  mankind. 
Contemplate  thb  subject  throu^  the  calm  medium  of  {thilosophy, 
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and  then  to  know  titat  ftese  shackled  wretches  are  men  as  veil 
as  we  are,  sprung  from  the  same  common  parent,  and  endued 
wHh  equal  faculties  of  mind  and  body,  is  to  know  enough  to 
make  us  disdain  to  turn  casui:^  on  their  complexions,  to  the 
deslmcdbn  of  their  rights*  The  beibity  of  a  complexion  is  mere 
matter  of  taste,  and  varies  in  cyflerent  countries,  nay,  even  in  the 
same;  and  shall  we  dare  to  set  up  this  vagge,  indeterminate 
standard,  as  the  criterion  by  which  shall  be  decided  on  what  com- 
plexion the  ri^ts  of  hnman  nature  are  conferred,  and  to  what 
they  are  denied  by  the  great  ordinances  of  the  Deity  ?  As  if  tlie 
Ruler  of  the  universe  bed  made  the  darkness  of  a  skin,  the  flatness 
of  a  nose,  or  the  wideness  of  a  mouth,  which  are  only  deformities 
or  beauties,  as  the  undulating  tribunal  of  taste  shall  determine,  the 
indicia  of -bis  wrath. 

^*  Sir,  it  is  pitiable  to  reflect  on  the  mistaken  light  in  which  this 
unfortun«ke  generation  are  viewed  by  the  people  ki  general. 
Hardly  do  they  deign  to  rank  them  in  the  order  of  beings  above 
the  mere  animal  that  grases  the  field  of  its  owner/  That  an 
humhie^  dusky,  unlettered  wretch  that  drags  the  chain  o(  bondage 
through  the  weary  round  of  life,  with  no  other  privilege  but  that 
Qi  existing  for  another's  benefit,  should  have  been  intended  by 
heaven  for  their  equal,  diey  will  not  betieve*  But  let  me  appeal 
to  the  intelligeiit  mind,  and  ask  in  what  respect  are  they  our 
inferiors?  Thougl|pthey  have  never  been  taught  to  tread  the 
paths  of  science,  or  embellish  human  life  by  literary  acquire- 
ments ;  though  they  cannot  soar  into  the  regions  of  taste  and  sen- 
tiaiMit,  or  explore  the  scenes  of  philosophical  research,  is  it  to  be 
inferred  that  they  want  the  po#er,  if  the  yoke  of  slavery  did  not 
check  each  aspiring  efibrt,  and  dog  the  springs  of  action  ?  Let 
the  kind  hand  of  an  assiduous  eare  mature  dieir  powers,  let  the 
genius  of  freedom  excite  to  manly  thought  and  liberal  investiga- 
tion, we  should  not  then  be  found  to  monopolize  the  vigour  of 
fancy,  the  delicacy  of  taste,  or  thd  solidity  of  scientific  endow- 
ixients.  Bom  with  hearts  as  susceptible  of  virtuoBs  impressions 
as  ouf  own,  and  with  minds  as  Capable  of  benefiting  by  improve* 
ment,  they  are  in  all  xespects  our  equals  by  nature  ;  and  he  wliox 
thinks  otherwise  has  never  reflected,  that  talents,  however  great,^ 
laay  peri.sfa  unnoticed  and  unknown^  unless  auspicious  circum-j 
stances  conspire  to  draw  them  forth,  and  animate  their  exertior 
in  the  rocmd  of  knowledge.    As  well  mi^t  you  expect  to  seetfa 
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bubbling  tbunlaiii  gufth  from  the  burning  sands  of  Arabia,  aa  that 
the  inspiration  of  genius  or  the  entbasiastic  glow  of  .sentiment 
should  rouse  the  mind  which  has  yielded  its  elasticity  to  habitual 
subjection.  Thus  the  ignorance  and  the  vices  of  these  wretches 
are  solely  the  result  of  situation,. and  therefore  no  evideace  of 
their  inferiority.  Like  the  flower  whose  culture  has  been  ne> 
glectedy  and  penshes  amidst  permitted  weeds  ere.it  opens  its 
blossoms  to  the  spring,  they  only  prove  the  imbecility  of  human 
nature  unassisted  and  oppressed*    Well  has  Cowp^r  said^ 

"  '  'Tis  liberty  alone  which  gives  the  flower 
"  '  Of  fleeting  life  its  lustre  and  perfume, 
"  '  And  we  are  weeds  without  it.* 

^^  Again,  it  has  been  urged,  ^  that  manumitted  slav^  will  be^ 
^as^in  many  instances  they  have  been,  nuisances  in  the  commu- 
^  nity.'  I  know  not  of  instances  of  this  kind  in  number  suffi- 
cieiit  to  justify  a  general  interference  to  the  prejudice  of  the 
blacks  :  but  even  if  they  exist,  the  argument  has  no  weight,  fbr  it 
is  founded  on  what  is  not  peeuUar  to  those  people,  but,  from  an 
imperfect  administration  of  criminal  justice,  is  equally  applies^ 
ble  to  their  whiter  neighbours.  Will  any  on^  pretend  that  they 
alone  merit  this  imputation  ?  Extend  it  to  your  white  citixens 
in  the  same  proportion,  and  you  will  not  censure  uncharitably. 
I  would  not  give  a  straw  to  choose  between  4(|vn.  That  many  of 
them  will  be  idle,  and  roguishly  incHned,  is  certain,  but  they  will 
be  kept  in  countenance.  That  the  majority  wifl  be  honest  and 
industrious  is  as  probable  as  the  ctmtrary.  I  would  trust  them 
as  soon  as  the  great  body  of  your  people  ;  in  general,  sooner  ; 
because  the  plain,  simple  method  ol*  life  to  which  they  have  been 
accustomed,  supersedes  tlie  necessity  of  much^  and  the  little  they 
want,  their  habit^  of  labour  will  render  it  easy  to. supply ;  and  be* 
cause  the  terror  of  the  law  operates  stronger  upon  their  minds 
than  on  the  minds  of  those  who  have  been  long  hackneyed  in 
the  world.  They  have  also  the  same  inducement  to  industry  with 
others,  and  I  see  no  reason  for  supposing  they  will  be  laner. 
'  '^  Thus  have  I  anticipated  and  answered  sudb  objecdons  as 
have  come  to  my  knowledge,  against  manumission  in  general. 
A-  variety  have  also  been  started  to  this  particular  mode.  These 
too  shalilie  examined. 
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«  As  tottMbaftfespeet  sapBruiiHHrttd  alavea^  and  t)ie  injury  to 
jcredk<Mrsy  the  bill  may  cqntaiD  the  remedy.  Let  the  bequest  be 
considered  in  the  natiire  of  a  spettfic^  iegacy^  to  depend  on  the 
fa£t  of  assets;  and  let  all  manumissions  of  slaves  above  fifty 
ye9Ba»old|  be*  declared  void,  and  die  executors  bound  to  indemnify 
theo^Ufity. 

^  But  another  objection  occurs,  wfaichr  may  deserve  a  more 
poutiadar  rfply,  because  against  that  there  can  be  no  adequate 
fMovisknL  ^  Testators  may  impoverish  their  families  by  incon- 
'fliderate  jnannmiasion  in  dieir^  last  sickness.  •  They  may  be 
'  fng^itened  by  preadiecs,  refined  moralists^  and  others^  vhen  the 

<  mind  is  easily  idarmed  and  u^capable  of  its  «sual  resistance.'  I 
answer,  Sir^  that  if  emancipations  can  be  effected. t9ttA  the  awn- 
er's  consenif  while  his  understandidg  is  le^y  competent'  to 
the  ae^  I  care  not  -  threu^  what,  medium,  fraud  excepted. 
Sllouki  he  redoop  his  fainily  to  beggary  by  it,  I  should  not  be  the 
one  to  repine  at  the  deed.  I  should  glory  in  the  cause  of  their 
distress,  while  I  wished  them  a  Inore  honest  patrimony.  Sir,  the 
children  have  no  claim  to  the  property  of  the  parent^  except  as 
the  law  casts  it  on  them ;  and,  therefore,  you  violate  no  nik  Of 
moral  justice  in.ailowing  h^  to  transfer  it  in  his  lifetimel  You 
permit  their  claim'  ta  be  barred  by  the  will  of  the  ancestor  in 
every  instance  b\ff,  this ;  an  instance  which  deserves  more  to  be 
within  the  rule  than  any  ol!her  that  can  be  mentioned,  because  the 
property,  being  founded  in  iniquity^  cannot  be  too  easily  defeated. 
But  I  mucb  fear  that  this  conDnpn  apprehension  will  not  be  veri- 
fied in  practice.  Families,  will  take  care  that  these  preachers 
ghaH  have  fig  little  accesss  ^as  possiUe  to  the  person  from  whom 
they  have  expectations.  They  will  pot  permit  him,  if  they  can 
avoid  it,  to  close  his  life  with  the  noblest  act  o(  justice  that  can 
dignify  the  man  or  characterize  the  Christian.  The  importunate 
sealot  will  have  less  employment  than  is  .expected ;  less  than  I 
wish  him. 

^  We  have  also  been  told  ^  that  manumissions  by  last  will  may 
^  produce  th^  untimely  death  of  the  maker.     Slaves,  knowing 

<  that  they  are  {Provided  for  in  the  will,  may  d<istroy  ifaeir  master 
^  to  prevent  a  revocation,  and  hasten  ^e  oompletkm  6f  the  be- 
^  quest.'  'Tis  strange  to  tell,  but  I  have  known  th»  objection 
relied  on ;  and  yet  it  is  plain  that  it  applies  with  equal  ibrce  to 
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every  devlie  frfaatios^r,.  let  the  sjibjftot  be  wimi  k  majr,  «r  t^e 
devisee  «»  white  a^  the  snows  of  heaven.  Who  is  there^san  dt»» 
criminate?  I  wish  to  hear. a  distinction  attempted.  I  wcmld 
draw  one  myself  if  I  was  able*  '^  . 

^^  Once  more,  it  has  been  alleged,  ^  that  such,  humalie  jproyir 
sions  in  favour  of  slaves,  will  diminish  their  value,  by  rendering 
them  turbulent,  disobedient,  and  unruly.'  .  Far  different  was 
the  idea  of  a  man  whose  name  and  whose  opinions  cannot  he 
too  often  repeated ;  a  man  whose  greataess  of  soul,  and  psofoiind 
discernmentjrbeamiidg  in  every  pog^  of  fais  works,  hav9  denrv-* 
tdly  acquired  him  tb&adlniration  of  his  coteaiporaries  and  pos- 
terity. I  mean  Montesqaieu.  Let. those  who  hold  this  opimoo 
read  the  Spirit  uf  Laws^  with'their  understandings  open  to  con- 
viction, and  if  tbfy  stiH  refain  thi«  sentiilient,  I  shall  despair 
of  prodnci%  their  conversion.  And  yet,  Sir,  I  cannot  hel^ 
remarking,  ibat  greatness  and  humanity  are  the  paeents  of  conci- 
liadon ;  but  stubbornness  and  obstinacy  are  the  effects  of  cau9ek88 
barbarity.  The.  more  mild  and  equitable  otv  laws  upon  this 
subject,  the  easier  the  sitiiation  of  .oqr  slaves.  And  can  it  ba 
believed,  that  to  better  tbeir  situalion  will  make  them  more  dis*» 
Gcmtented  with  k? — Is  it  probfd>le  that  to  abolish,  one  sad  constr 
quence  of  their  bondage,  will  give  additional  weif^t  to  their 
shackles  ?  Is  the  spirit  of  acquiescence  k]|pwn  only  in  the 
gloomy  regions  of  despair  ;  or  is  it  rather  to  befowMi  where  the 
cheerful  rays  of  hope  di0use  their  soothing  influence  ?  Look 
back  for  examples  to  the  republics  of  Athens  and  of  Sparta. 
Never  tfid  ibe  sedition  of  her  skives  dktarb  (he  titmquillity  of  j^^ 
former ;  because  the  lenity,  the  justice  of  her  regulations  with 
respect  to  them,  precluded  ^he  possibility  of  a  morjmitr.  But  the 
slaves  of  Sparta  made  that  republic  a  perpetual  scene  of  oommq^ 
tion,  because  in  considering  them  as  skwesy  the  republic  forgot 
that  they  were  men.  In  addkion  to  these  observations,  it  may 
be  remarked,  that  the  law  in  question  has  not  always  existed  in 
douB  State ;  and  who  is  it  will  contend  that  our  slaves  are  more 
tractable  now. than  before  its  passage?  In  Pennsylvania, where 
they  have  gone  to  a  prodigious  extent  towards  the  total  abolition 
of  slavery,  have  they  felt  these  evils  at  which  gentlemen  sBstt  to 
he  so  alarmed? 
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^I  have  heard  of  no  ebjections,  exeept  those  i  baveftlreadj 
noticed,  against  the  report  i^on  the  table,  and  I  can  ^resee  no 
more.  If  there  are  any  not.  yet  staled,  I  request  the  enemies  to 
liili  measiire  to  disclose  them  now.  '  I  offi^r  mpelf  r^ady  to 
ansver  them^  or  to  yidd  to  foe  a  proselyte  to  thek  Ofunion  if  I 
cannot. 

*'  Here  then,  Sir,  let  the  subject  vest  with  the  House,  upon  its 
obvious  merits.    What  will  be  their  determination,  I  know  not. 
What  it  ought  to  be,  I  have,  at  present,  no  doubt.     You  aie  not 
cafled  upon,  at  this  time,  to  compel  an  ^mancipation  of  your 
slaves.    For  such  a  measure  lam  no  advocate,  however  proper 
it  ffl^it  be  upon  pnndpte,  or  if  the  temper  of  the  peo|rfe  would 
allow,  it  (for  dnere  are  times  when  the  be^  laws  cannot  with  pro- 
priety be  enacted.) — ^Thus  stands  the  question  at  present.     A 
fonner.legislatuj^e  has  created  a  barrier  to  the  course  of  voluntary 
Bbenttion.    They  have  forbid  a  manumission  by  last  wflh  and 
testameil^  or  kr  any  manner  during  the  last  sicknestt  of' die 
owner :  a  time  when  the  heart  is  most  powerfully  ciisposed  to  be 
geqerous  and  just*    They  have  destroyed  Almost  the  only,  oppor- 
tunity these  wretches  can  have  of  regaining  the  station  to  which 
God  and  nature  have  given  diem  a^  title.    They  have  thrown  up 
an  in^aperaUe  inoimd  against  the  gentle  current  of  humanity,  \6 
the  additiimal  ixijwty  of  those  whom  they  hfBid^  already  injured 
beyond  the^reaeh  of  justification.     All  this  they  have  done  with- 
out one  rational  inducement ;  without  even  policy  to  plead  in  its 
extenuation.    Will  you,  then,  whose  councils  the  breath  of  free- 
dom has  hei^dfore  inspbred ;  whose  citizens  have  been  led  by 
Atyvidenoe  to  conquests  as  glorious  as  Unexpected,  in  the  sacred 
cause  .of  human  nature ;  whose  government  is  founded  on  the 
never-mouldering  basis  of  equal  rights  ;  will  you,  I  say,  behdd 
this  wanton  abuse  of  legislative  authority ;  this  shameful  disregard 
of  every  moral  and  religious  obligation  ;  this  flagrant  act  of 
strained  and  unprovoked  cruelty,  and  not  attempt  redress,  when 
redress  is  sa  easy  td  be  effected  ? 

'^  Ofkn,  Mr.  Speaker,  has  the  public  treasure  relieved  the.  wants 
of  suffering  merit,  when  the  bounty  of  government  was  hardly 
reconfileable  with  justice ;  but  you  have  now  submitted  to  your 
consideration  a  case  where  the  finer  feelings  of  benevolence  may 
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be  gratified,  and  right  and  justice  add  their  sanction  to  the  mea- 
sure, while  the  community  sustains  no  diimage.  Yours,  too,  will 
be  the  gratitude  of  the  millions  whom  ilhis  day's  vote  may  give  to 
breathe  the  air  ^f  freedom ;  yours  the  flattering  approbditfon  »f 
the  fViends  of  mankind ;  and  yours  the  pleasing  conscioiisness  of 
having,  under  the  influence  of  every  nobler  sentiment,  unloosed- 
the  manacles  of  many  a  fellow^Kireature,  and  led  him  by  the  hand 
to  LiBBRTir  and  social  rafpinsss  !'' 


In  1792,  Mr.  Pipkney  was  elected  a  member  of 
the  Executive  Council  of  Maryland,  end  continu- 
ed in  that  station  until  November,  1795,  when 
being  chosen  a  delegate  to  the  Legislature  from 
Anne  Arundel  county,  he  resigned  his  seat  at  the 
Council  Board,  of  which  he  waia  at  that  time 
President. 

During  all  this  period  he  continued  indefatiga- 
bly  devoted  to  his  professional  pursuits,  and  gra- 
dually rose  to  the  head  of  the  bar,  and  to  a  di»- 
tinguished  rank  in  the  public  councils  of  his 
native  State.  "  His  acuteness,  dexterity,  and 
zeal  in  the  trf^hsaction  of  business  ;  his  readiness, 
spirit,  and  vigour  in  debate ;  the  beauty  and  rich- 
ness of  his  fluent  elocution,  adorned  with  the 
finest  imagery  drawn  from  classical  lore  and  a 
vivid  fancy ;  the  manliness  of  his  figure  and  the 
energy  of  his  main,  united  with  a  sonorous  and 
flexible  voice,  and  a  general  animation  and  grace- 
ful delivery,"*  were  the  qualities  by  which  he  at- 
tained this  elevated  standing.  But  there  remain 
no  other  memorials  of  his  professional  character 
at  this  period  of  his  life  than  such  as  have  been 
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preserved  in  the  fleeting  recollection  of  his  co^ 
temporaries,  in  the  written  opinions,  which  he 
gave  upon  cases  submitted  to  him  as  counsel,  and 
in  the  hwkn  of  law  reports.  It  is,  however,  ob-* 
viously  impossible  to  ^orm  any  adequate  notion  qf 
the  powers  of  an  advocate  from  the  concise 
sketches  of  the  arguments  of  counsel  contained 
in  the  books  of  reports.  But  an  argument  which 
he<ielivered  in  1798  upon  the  question  whether 
the  statute  of  limitation£|  is  a  bar  to  the  issue  of 
tenant  in  tail,  (which  will  be  found  reported  in 
the  3d  volume  of  Harris  and  M^Henry's  Reports, 
p.  270,)  may  be  referred  to  as  a  specimen  of  the 
accuracy  and  depth  of  his  legal  learning,  and  p{ 
his  style  and  peculiar  manner  of  reasoning  upon 
technical  subjects. 

In  1796j  he  was  selected  by  President  Wash- 
ington a»  one  of  the  Commissioners  on  the  part 
of  the  United  States^  under  the  7th  article  of  Mr. 
Jay's  treaty  with  Great  Britain.  After  consulta^ 
tion  with  his  friends,  he  reluctantly  determined  to 
accept  this  appointment,  which  had  been  spon- 
taneously tendered  to  him.  He  accordingly  em- 
barked  for  London  with  his  family,  where  he 
arrived  in^  July,  1796,  and  was  joined  by  Mr. 
Gore,  the  other  Commissioner  on  the  part  of  our 
government.  The  Board  having  been  organized 
by  the  addition  of  Dr.  NichoU  and  Dr.  Swabey 
as  British  Commissioners,  and  of  Colonel  Trum- 
bull, (a  citizen  of  the  United  States  appointed 
by  lot,)  proceeded  to  examine  the  claims  brought 
before  it.     Various  interesting  questions  mrose. 


Digitized 


by  Google 


126] 

in  the  course  o£  this  examination,  respecting  the 
law  of  contraband^  domicil,  blockade,  and  the 
practice  of  the  prize  courts,  which  were  i&vBsti- 
gated  and  discussed  with  great  learning  and 
abilitjr.  Me.  Finkney's  written  opinions  delivered 
at  Ike  Board,  which  are  subjoiiled  in  the  Second 
Part  of  this  publication,  will,  I  think,  be  found 
to  be  finiflhed  models  of  judicial  eloquence, 
uniting  powerful  and  comprehensive  argument, 
with  a  copious^  pure,  and  enei^tic  diction.* 

He  was  ejim  engaged,  during  his  residence 
abroad,  in  attending  to  the  claim  of  the  State  of 
Maryland  for  a  large  amount  cf  public  property 
invested  in  the  stock  of  the  Bank  of  England  be- 
fore the  revolution,  and  which  had  become  the 
subject  iOf  a  complicated  Chancery  litigation.  He 
at  lasrt  succeeded  in  extricating  the  st^ok  £rom 
this  situation  by  an  arrangement  undw  which  it 
was  (with  his  consentr)  adjudged  to  the  crown, 
with  an  tmderstanding  that  after  the  payment  of 
the  liens  upon  it,  the  balance  should  be  paid  over 
to  the  government  of  Maryland. 

The  following  extracts  from  letters  to  his  elder 
brother,  will  show  the  nature  of  Mr.  Pinkney's 
occupations  and  pursuits  during  his  residense  in 
Englaiid. 

«Ix>NDoif,  26dl  August^  1796. 
"DbabX,— Wc  arc  now  London  hoose-keepejrs.    I  ftwnd 
it  would  not  answer  to  take  lodgings  unless   we  meant  to  do 
penance  instead   of  being  comfortable.    Our  present  residence 

*  See  Paet  SBCom,  No.  I. 
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i£  men^  femponvy.  Lhave  taken  a  Aart  leasie  of «  new  boase 
in  Upper  Guitfofd-fitr^et,  No.  5,  to  whfch  we  shall  renwve  in 
about  ax  weeks.  The  situation  is  airy,  genteel,  and  convenient 
etfoi^  Co  the  CominsMionerB'  oiice.  We  are  compelled  to  live 
faajodsoiBely^  to  avoid  ungulaHty ;  bat  our  view  is  stiU  to  he  ar 
economical  as  the  requisite  «^  of  living  will  admit.  We  do 
not  and  shall  not  want' for  Ae  most  respectable  and  a^reieable 
smdety.  The  American  families  here  are  on  the  most  friendly 
and  inthnate  footing  with  ui,  and  we  have  as  many  English  ao- 
qoahMances  as  we  desire.  In  short,  we  may  pass  our  time  here 
(for  a  few  years  to  come)  widi  considerable  satisfaction — not  so 
kc^^ifyf  iode^9  as  at  Ammpolis,  but  stiU  widi  much  comfort  and 
many  gratifications.-  My  health  is  apparently  bettered,  and 
Mrs.  P.  is  evidently  mending, — bnt  we  have  not  yet  had  suffi- 
cient experience  of  the  climate  to  be  able  to  conjecture  its  future 
effects  on  us.    The  child  continues  welU 

^  Our  namesake  (the  late  Amerietin  m^iister)  is  an  amiable 
man.  We  have  been  much  with  him,  and  have  received  from 
him  every  possiMe  attention.  He  unites  with  an  excellent  under- 
standing, the  most  pleasing  manners,  and  is  at  once  the  mhii  of 
sense,  and  the  polished  gentleman.  Every  body  speaks  well  of 
him,  and  deservedly.  There  is  no  doubt  of  our  relationship. 
Hl^  family  came  from  the  North^-I  think  from  Ourham,  where 
be  teUs  me  he  still  has  rektidns*  The  loss  6f  his  wife  ap- 
pears to  have  affected  him  deeply,  and  has  doubtless  occasioned 
his  an^ety  to  return  to  America.  He  leaves  us  sokjn,  and  I  am 
aarry  that  he  does  so. 

^  Yerterday  we  appohited  the  fiftt  Commissioner  hf  hL  He 
is  an  American  (Colonel  John  Trumbull,)  ami  was  Sedretary  to 
Mr.  Jay,  when  envoy  at  this  court  I  made  the  draft.  We  all 
qualified  this  morning  before  the  Lord  Mayor,  and  shall  com- 
mence business  very  soon.  Every  thing  in  relation  to  the  com- 
mission wears  at  present  a  favonrable  aspect,  and  I  have  now 
expectations  of  befng  able  to  return  to  my  fiiends  within  a  pe^ 
rlod  much^iriiorter  than  I  had  ventured  to  hope  for. 

**  2d  Sept.  1796.  P.  S.  ¥our  letter  of  the  26th  June  has  just 
reached  me.  Be  assured  that  nothing  can  diminish  my  attach- 
ment to  Annapolis.  '  f  have  nodiing  to  complain  of  from  the  kl- 
bafntanta-^Ott  the  contrary,  they  have  done  me  honour  beyond 
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my  merit.  I  feel  the  vfHrtfa  of  tfieir  attentions;  and  9hall  never 
lose  the^gratefol  recollection  of,  them.  They  have  treated  me 
with  flatten  Bg  and  friendly  distinctions,  and  I  will  never  give 
them  eause  to  regret  it. .  In  a  word,  the  hope  of  once  more  be* 
eoming  an  inhabitant  of  my  native  city  forms  one  of  my.  great- 
est pleasures.  If  I  cannot  be  happy  there,  I  cannot  be  happy 
any  where.  If  I  were  to  settle  in  any  other  place,  interest,  not 
inclint^oB,  must  give  rise  to  it.  I  know  not  where  the  wish 
of  procivrtng  a  competence  may  hereafter  fix  me ;  but  if  that 
competence  can  be  obtained  at  Annapolis,  there  will  I  labour 
for  it  , 

'^  I  intended  t6  have  written  to  Mr.  James  WiH^pms,  bul  have 
been  so  much  interrupted  and  engaged  as  not  to  be  able  to  do  so. 
Indeed  I  have  no  subject  for  a  letter  but  what  is  exhausted  in 
this.  His  friendly  offices  on  the  eve  of  my  departure,  proved 
the  goodness  of  his  heart,  and  made  a  deep  impression  on  mine. 
Let  me  be  remejnbered  to  him  in  the  warmest  terms.  I  will 
write  to  all  my  friends  in  due  time — and  in  the  interim  tell  them 
to  write  to  me — a  letter  i^  now  of  real  value  lo  me. 

'^  Sept.  18th.  P.  S.  I  misfed  the  opportunity  of  sending  my 
letter,  and  do  not  now  know  when  I  shall  have  another. 

<^  The  shooting  season  began  Jiere  the  15th  inst.,  but  1  luive 
not  yet  had  a  gun  in  hand.  Jl  envy  Dr.  Sheaff  the  sport  be  will 
have  in  the  neighbourhood  of  Annapolis.  There  cao  be  none 
in  this  country  to  equal  \U 

'*  Adieu — if  I  keep  my  letter  by  me  much  longer,  it  will  be- 
come a  volume  of  postscripts. 

■<«  October  14th.  I  have  just  got  yours  of  the  14th  Ai^.  It  is 
kind  in  you  to  write  thus  often.  Pei^evere  in  a  practice  so  well 
begun,  and  you  will  oblige  me  highly.  The  Commissioners 
commenced  business  the  lOth  inst.  I  was  presented,  to  the 
King  on  Wednesday  last  at  St.  James's.  Jt  was  necessary,  and 
I  ain  glad  it  was,  for  while  I  am  here  I  wish  to  see.  as  mudi  as 
possil^e*  I  was  in  the  House  of  Lords  at  the  opening  of  Par- 
liament, and  h^ard  his  Majesty  deli^r  his  speedi— >but  I  was  not 
able  to  hear  the  debate  upon  it  in  the  House  of  Commons,  as  I 
wished  to  do.  I  have  attended  the  theatre  pretty  ofVen^and 
bive  seen  all  their  great  performers.  Be  assured  that  we  are  ac- 
customed in  Ami^ica.  to  rate  thebr  excellence  too  high .   There  is 
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hardly  an  ezhftickm  in  Londw  which  repeit  doe»  not  exag*^ 
gerale  to  us.  I  was  led  to  expect  more  than  I  have  been  able 
to  findi  There  are  subjects,  however,  upon  which  1  have  not 
been  disappointed — ^the  beauty  and  flourishing  appearance  of  the 
country — the  excellence  of  the  roads — the  extent  And  perfection  . 
of  their  various  oianufoctures — the  enormous  stock  of  mdivi- 
daal  weahh  which  town  and  country  exhibits^  &c.  &c.  cannot  be 
too  strongly  anticipated.'^ 

<<  London,  26ih  April,  1799. 

"  Dk/ui  J., — I  have  received  your  letter  of  the  4th  of  March, 
enclosing  one  for  Mr.  Trumbull — but  that  of  the  17th  of  April, 
covering  a  dupliciate  of  TrumbulFs  letter,  I  have  not  received. 
Mr.  T,  has  charged  me  whh  his  thanks  for  your  attention — and 
will,  I  presume,  write  to  you  himself. 

^  1  am  grieved  by  the  style  of  your  letter.  If  I  have  neglect- 
ed  you,  U  has  not  been  from  want  of  affection  or  forgetfulness 
of  what  I  owe  to  your  worth.  X  did  not  know  that  it  would  be 
accq)tahle  to  you  to  hear  very  often  or  very  fiilly  from  me ;  and 
V  on  that  account  I^have  sometimes  made  you  trust  to  others  for 
tidings  of  me,  and  at  other  times  have  written  rather  scantily  on 
subjects  thai  might  have  been  interesting  to  you,  I  ask  to  be 
forgiven. 

'^  To  jSay  the  truth,  a  long  letter  of  a  merely  friendly  corat 
plexion  is  not  easily  made.  It  would  be  idle  to  give  you  in  such 
a  letter  the  news  of  the  moment,  for  the  news  would  cease  to  be 
so  before  the  letter  could  reach  you  ;  and  I  should  fatigue  you  to 
death  if  I  were  to  doom  you  to  read  accounts  of  London  amuse- 
ments, or  of  the  manner  in  which  I  pass  my  lime.  Such  details 
would  soon  have  no  novelty  to  recommend  them,  and  would  lose  . 
all  attraction. 

**  I  have  seen  in  this  country,  and  continue  to  see,  much  that 
deserves  the  attention  of  him  that  would  be  wise  ot  happy ;  but  ^ 
I  would  prefer  making  all  this  the  subject  of  cdnversaHony  when 
Providence  shall  permit  us  to  meet  again,  to  putting  it  Imper- 
Cecily  on  paper  for  your  perusal  when  we  are  separated 4  There 
is  not  perhaps  a  more  dangerous  thing  for  him  who  aims  at  con- 
sistency, or  at  least  the' appearance  of  it,  than  to  hasten  to  record 
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imfyresaiofts  as  they  ai'«  made  -i^md  his  i»ind«4ij  «  state  of  dliags 
to  which  hf*  has  not  been  accustomed,  aad  to  give  that  record 
out  of  his  own  |iossession*  1  have  made  conclusions  here,  fimn 
time  to  timei  wiiich  I  have  afterwards  discarded  as  absurd  ;  and 
I  could  wisii  that  some  of  these  conclusions  did  not  show  thenn- 
selves  in  more  than  one  of  the  letters  1  have  occasitmaliy  written 
to  my  friends.  I  have  made  false  estimates  of  men  and  things, 
and  have  corrected  them  as  I  have  been  able ;  in  this  there  was 
nothing  to  blush  for,  for  who  is  there  can  say  he  has  not  done  the 
same  ? — Iktt  I  confess  that  I  do  feel  some  Hide  regret,  when  I 
remember  diat  I  have  sent  a  few  (though  to  say  the  {ruth,  very 
fow)  of  those  estimates  across  the  Atlantic,  as  indisputably  ac^ 
curate,  and  have  either  deceived  those  to  whom  they  were  seiut, 
or  afforded  them  grounds  for  thinking  me  a  precipitate  or  inipep- 
ficial  observer.  The  consciousness  of  this  has  indisposed  me  to 
a  repetition  of  similar  conduct ;  and  I  have  desired  so  to  write 
in  future  as  to  be  able  to  change  ilUfounded  opinions  without  the 
hazard  of  being  convicted  of  capriciousness  or  folly.  You  will 
observe  that  I  am  all  this  time  endeavouring  to  make  my  peace 
with  you  on  the  score  of  your  complaint  of  negligence ;  but  after 
all,  I  must  in  great  measure  rely  upon  your  disposition  to  bear 
with  my  faults,  and  to  overlook  those  you  cannot  fully  acquit. 
I  must  not,  however,  omit  to  state  my  belief  that  you  do  not 
receive  all  the  letters  I  send  you,  and  of  course  that  I  appear  to 
you  more  culpable  than  I  really  am. 

<^  I  wish  I  could  tell  you  when  I  shall  be  likely  to  see  you  ; 
although  my  time  passes  in  a  way  highly  gratifying,  I  am  anxious 
to  return.  Our  acquaintance  has  lately  very  much  enlarged 
itself,  and  our  situation  is  altogether  peculiarly  pleasant  for  fo» 
reigners ;  bttt  I  sigh  now  and  then  for  home.  I  am  told  that  I  am 
considerably  altered  sii^ce  I  came  here,  and  I  incline  to  think 
there  is  some  foundation  for  it ;  but  I  shall  not  grow  much  wiser 
or  better  by  a  longer  stay.  I  am  become  familiar  with  almost 
every  thing  around  me,  and  do  not  look  out  upon  life  with  as 
much  intentness  of  observation  as  heretofore,  and  of  course  I 
am  now  rather  confirming  former  acquisitions  of  knowledge 
than  laying  in  new  stores  for  the  future — I  begin  to  languish  for 
my  profession — I  want  active  employment.     The  business  of  the 
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eona&ssioB  docs  nat  occupy  me  sufficitntly^  anil  visitiag,  4sc. 
with  the  aid  of  much  readiogy  cannot  supply  the  dc^ieucy*  My 
time  is  always  fiUed  in  some  way  or  other ;  but  I  think  I  should 
be  the  better .  for  a  speech  now  and  then.  Perhaps  another 
tweJvemonth  may  give  me  the  opportunity,  of  making  speeches 
tiU  I  ^  tired  of  them-^-and  tire  others  too. 

^  There  are  some  reapects  in  which  it  may  be  better  that.  I 
should  remam  here  a  little  bnger ;  my  health,  though  greatly 
mended^  is  still  delicale«-4  look  better  than  I  am  ;  and  perhaps 
a  sHOuner  at  Brighton  or  CA^Z^nAom  may  make  me  stronger^ 
The  last  tinnier  has  been  unfavourable  to  me,  by  affecting  my 
•tomach  severely,  aud  I  have  at  this  momait  the  same  affecdou 
ID  a  less  degree,  accompanied  with  a  considerable  head-ach. 
I  ought  to  have  good  health,  for  I  take  pains  to  acquire  it ;  and 
Iwve  even  gone  so  for  as  to  abaudq^the  use  of  tobacco,  to  which 
I  was  once  a  slenre^ — ^It  is  now  about  eighteen  months  since  I 
kave  tasted  this  pernicious  weed ;  but  I  did  not  forbear  the  use 
ef  it  solely  on  account  of  my  health  ;  I  found  that  it  was  consi- 
dered here  as  a  vulgar  habit,  which  he  who  desired  society  must 
discard." 

«  LONDON,  lAth  February^  1800. 

^  DkaSt  J., — ^It  is  now  so  long  since  I  have  had  a  line  from  you, 
that  I  mutt  conclude  I  have  been  unlucky  enough  to  give  you 
offeoce  for  which  it  is  necessary  I  should  atone.  What  it  can 
be  I  have  no  means  of  conjecturing ;  but  let  it  he  what  it  may, 
you  aught  to  believe  that  it  has  been  wholly  accidental.  You 
complained  to  me  some  time  ago  that  I  was  a  negligent  corres- 
pondent; I  explained  the  cause,  and  asked  .to  be  forgiven.,  If 
that  explanation  did  not  satisfy  you,  at  least  my  prayer  of  pardon 
had  some  claim  to  be  well  received.  I  think  I  know  you  so 
irell  that  I  may  vesture  to  be  certain  you  are  not  still  angry  with 
■le  for  the  iM  reason.  There  must  be  some  new  ground  of 
axoepdon.  Let  me  know  it,  I  entreat  you,  and  I  will  make 
attends  as  fiir  as  I  am  able.  I  had  indeed  hoped  that  it  would  not 
be  for  jordinary  matters  that  you  would  forget  my  cl&ums  tp  your 
/Htmdiiipf  if  not  your  affection.  I  had  supposed  that  you  would 
not  lightly  have  hee]>  mduced  to  treat  me  as  a  stranger  \  and  to 
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sdbstitiite  ^  eotd  iiitercotirse  of  ceremony  for  that  of  the  kewt. 
Why  witi  you  allow  rae  to  be  disappointed  in  expectations  so 
reasonable,  and  sef  justly  founded  on  the  natural  goodness  of 
your  disposition,  and  the  soundness  of  your  understanding  ?  Can 
you  imagine  that  I  do  not  recollect  how  much  I  am  indebted  to 
your  kindness  on  various  occasions,  and  how  strong  is  your  title 
to  my  attachment  and  respect  ?  If  I  have  appeared  to'  slight 
your  letters  by  sometimes  giving  them  short  answers,  and  some* 
times  delaying  to  give  them  any,  can  you  think  so  meanly  of  me 
as  to  suppose  that  therefore  I  have  not  placed  Ji  proper  value  on 
diem  and  you  ?  I  declare  to  (rod  that  if  you  have  made  this 
supposition,  you  have  been  unjust  both  to  yourself  and  me*  Theve 
is  not  a  person  on  earth  for  whom  I  have  a  more  warm  and  sin- 
cere  regard,  nor  u  there  one  whose  correspondence,  while  yon 
permitted  it  to  last,  was  m0e  triily  grateful  to  me.  I  beg  yon, 
therefore,  to  resume  it,  and  to  resume  it -cordially .'•-But  if,  after 
all,  you  are  so  different  from  yourself  as  to  persist  in  regarding 
me  as  one  who  has  no  better  ties  upon  you  than  the  rest  of  the 
world,  at  least  tell  me  why  it  is  that  this  must  be  so, 

<<  Of  the  late  revolution  in  France  and  of  Bonaparte's  ad- 
vances to  negotiation,  with  the  rejection  of  these  advances,  yon 
will  have  heard  before  this  can  reach  you.  I  was  present  very 
lately  in  the  House  of  Commons  at  the  debate  on  the  rej^on 
of  these  overtureis.  So  able  and  eloquent  a  speech  as  Mr.  Pittas 
on  that  occasion,  I  never  witnessed.  Experience  only  can  de- 
cide how  far  the  conduct  he  vindicated  was  wise.  Administra- 
tion have  undoubtedly  sanguine  hopes  of  Restoring  the  House  of 
Bourbon;  and  prodigious  efforts  will  be  made  during  the  next 
campaign  with  that  object.  I  do  not  think  this  will  succeed. 
The  co-operation* of  Russia  still  remains  equivocaL;  but  even  if 
Russia  should  gite  all  her  strength  to  the  confederacy,  it  will  not 
have  power  to  force  upon  France  the  ancient  dynasty  of  that 
country  with  all  the  consequences  inseperable  from  it.  The 
present  government  of  that  ill-fated  nation  is  a  mockery — a  rank 
usurpation  by  whi(^  political  freedom  is  annihilated  ;  but  it  is  a 
government  of  energy,  and  will  be  made  yet  more  so  by  an 
avowed  attempt  to  overturn  it  by  a  foreign  army  in  fevour  of  the 
exiled  family.    This  is  my  opinion  ;  but  the'  war  ia  £urope  has 
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SO  often  changed  ks.  aipect  agakisf  all  e«lea]atibn  that  (Nrophe- 
cies  about  its  fntare  resuhs^  are  hardly  worth  the  makmg.  The 
death  of  General  Washington  has.  ascertained  how  greatly  he 
was  every  where  admired.  The  panegyrics  that  all  parties  here 
faanre  combined  to  bestow  upon  his  character  have  equalkd  those 
in  America. 

<<  P.  S.  As  our  commission'  is  at  a  stand  on  account  of  the 
disagreements  under  ^the  American  commission,  I  can  form  no 
guess  as  to  the  probable  time  of  my  return.  There  is  little  proa- 
pecty  however,  of  its  being  yery  soon.  I  must  be  patient,  and 
am  detennined  to  see  it  out ;  but  I  wish  most  ardendy  to  revisit 
my  country  and  my  friends.  I  think  it  likely  that  my  brother 
Commisskmer^  OOre,  will  take  a  trip  to  America  next  summer, 
and  come  back  in  die  course  of  the  autumn.  I  am  afraid  we 
shidl  both  have  leisurt  emough  for  a  voyage  to  the  East  Indies. 
I  have  nothing  to  do  here  but  to  visit,  read,  write,  and  so  forth — 
In  this  idle  course  I  certainly  grow  older  and  porfaapa  a  Uttle 
wiser;  bat  I  am  doing  nothing  to  expedite  my  return.. 

**  Pny  can  you  make  out  to  send  me  a  box  of  Spanish  cigars  ? 
If  yov  can,  I  wiU  thank  you  ;  for  I  find  it  beneficial  to  smoke  a 
cigar  or  two  before  I  ^  to  bed.  This  I  do  by  stealth,  and  in  a 
room  devoted  to  that  purpose  ;  for  smoking  here  is  considered  a 
sost  ungendemanlike  practice.  Having  left  off  chewing  tobacco^ 
winch  was  prejudicial  to  me,  I  have  taken  up  the  habit  of  smoking 
to  a  very  limited  extent  in  lieu  of  it ;  and  as  I  find  it  serviceable 
to  me,  and  nobody  knows  tl,  I  think  1  shall  continue  it  Aemem- 
ber  me  aftectionately  to  Mnian^  and  tell  him  I  mean  to  write  to 
ium  soon.  Mrs.  Pinkney  hears  that  William  is  able  to  write 
something  like  a  letter.  If  this  be  so,  she  begs  you  will  request 
Ninian  to  moke  him  write  to  her.''     ♦•♦♦•• 

«  Loudon,  August  %7th^  iSOO. 
^  Deak  J.,-^  received  your  leuer  of  the  27th  May,  while  in 
the  country,  and  delayed  answering  it  till  my  return  to  tovn.  For 
ywa  good  intentions  relative  to  the  cigars,  I  am  much  obliged  to 
yon,  and  I  heaftiiy  wish  it  waain  my. power  to  thank  you  for  the 
cigars  themnheiy  of  which  I  have  heard  nothing  otherwise 
than  in  yonr  latter.    Perhaps  1  may  sttU  .get  them— but  I  have 
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not  muck  hopes.  Make  mj  ftcknowMgneBts  to  Mr.  WilfiaiiM 
for  the  box  you  speak  of  as  being  a  presentvfrom  him.  As  there 
is  no' person  for  whom  I  feel  a  more  warm  and  sincere  regard^ 
and  upon  wbose  friendship  I  more  value  myself,  yito  may  be  as- 
sured that  this  Uttle  proof  of  his  recollection,  gWes  me  the  great- 
est, pleasure*  I  shall  not  easily  forget  the  many  kind  atteations 
I  have  received  from  him — ^nor  can  ever  be  more  happy  dian 
when  an  opportunity  shall  occur  of  showii^  the  sense  I  entertain 
of  them. 

^  Whether  the  justification  yovt.  offer  for  ceasing  to  write  me 
is  a  soimd  one  or  not,  it  is  not  worth  while  to  inquire.  Yoa  hmte 
written  at  last,  and  this  pots  out  of  the  quesdon  all  past  omissiohs. 
Perhaps  we  have  been  both  to  blame— or  peiiiaps ,  the  faak  has 
been  wholly  mine.  I  will  not  dispute  wkh  you  on  this  poinf, 
but  I  entreat  that  in  future  it  may  be  understood  between  us  that 
triies  are  not  to  be  allowed  to  bring  into  doubt  our  negard  for 
each  other,  and  that  our  mtencourse  is  not  to  kfe  regulated  by  the 
rales  of  a  rigorous  ceremony.  While  I  admit  wliat  you  urge  ia 
regard  to  my  neglect  of  ytur^  I  take  leave  to  enter  my  protest  in 
the  strongest  terms  against  the  general  charge  made  in  your  letter 
that  I  have  n^lected  several  others  in  the  same  way.  I  have 
had  no  eorrespond^nt  in  America  (I  have  already  excepted  yMi) 
who  has  not  generally  been  in  my  debt.  The  truth  is,  my  frienda 
have  overlooked  rae  in  a  strange  way«— and  I  have  been  compelt- 
led  to  jog  their  memories  more  than  perha^M  I  ought  to  have  dono* 
As  to  Minian,  you  know  very  well  that  in'  Writing  to  you  I  con- 
sidered myself  as  writing  to  him ;  for  I  did  not  imagine  it  was  de- 
sirable that  I  should  make  two  letters,  which  should  be  little 
morie  than  duplicates,  when  one  would  serve  just  as  welk  But 
since  I  have  discovered  that  Ninian  wished  me  to  write  to  him,  I 
have  taken  pleasure  in  doing  so — and  for  seine  time  past,  1  think 
he  has  no  cause  to  complain  of  me  on  this  score.     »     •     • 

**  It  is  my  most  earnest  wish  to  return  home  winbout  loss  of  time^ 
and  to  apply  in  earnest  to  my  profession  for  the  purpose  of  se- 
curing, while  my  faculties  are  unimpaired,  a  competence  for  my 
helpless  fanftty.  For  several- months  past  I  hwve  thought  of  desiring 
from  my  government  to  be  recalled,  and  if  the  prospect  o*  our 
resuming*  om^  functhms  does  «ot  greatly  change  for  the  better  be- 
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lore  next  ipBogy  I  shall.  uBdoubtecUy  ii«r*  xtpourse  to  this  step. 
At  present,  it  is  not  practicable  to  form  even  a  conjecture  upon 
this  suliject*  We  have  been  stopped  by  the  difficulties  that  have 
occurred  under  the  6th  article  of  the  treaty,  and  not  by  any  thing 
dej^nnUag  on  ourselves,  or  connected  'with  our  own  duties.  If 
ve  had  not  been  thus  arrested  in  our  progress,  we  should  have 
finished  ere  bow,  or  at  farthest  by  Christmas,  to  the  saiisiactioa 
oC  all  pafties.  The  arrangement  under  the  6th  article  will  be  ac* 
complisfaedy  I  am  afraid,  very  idowly,  if  at  all<>— and  even  idi«D 
tbat  arrai^emeiit  shall  be  made,  the  execution  of  it  will  demand 
several  y/ears;  and  we  are  not,  it  seems,  to  outstrip  the  advances 
it  shall  make.  Thus  it  is  probable;  that  I  shaU  grow  old  in  Mb 
country,  unless  I  resign.  In  short,  I  see  very  little  room  to  doubt 
diat  I  shall  be  driv^  to  this  expedient.  So  much  for  the  mis- 
nanageiBent  anil  folly  of  other  people  ! 

^  The  commission  ki  America  has  been  wretchedly  bungled. 
I  am  entirely  coovtncad  that  with  discretion  and  moderation 
a  better  result  might  have  been  obtained;  be  this  as  it  may, 
it  is  time  for  me  to  think  seriously  of  revisiting  my  country, 
and  of  employing  myself  in  a  pro^table  pursuit.  .  I  shall  soon 
begin  to  require  ease  and  retirement ;  my  constitution  is  weak, 
and  my  health  precarious.  A  few  years  of  professional  labour 
will  bring  me  into  the  iear  and  yellow  Ufxf  of  Ufe  ;  and  if  I  do 
not  begin  speedily,  I  shall  begiii  too  late.  To  com/nence  the 
world  at  forty  is  indeed  dreadful ;  but  I  am  used  to  adverse 
fortune,  and  know  how  to  struggle  with  it;  my  consoUtions 
cannot  easily  desert  me — ^the  consciousness  of  honourable  views, 
and  the  cheering  hope  that  Providence  will  yet  enable  me  to  pass 
my  age  in  peace.  It  b  ftot  of  small  importance  to  me  that  I 
shall  go  back  to  the  bar  cured  of  ev^ry  propensity  that  could 
divert  me  from  business — stronger  than  when  I  left  it — ^and  I 
trust,  somewhat  wiser.  In  regard  to  legal  knowledge,  I  shall 
liot  be  worse  than  if  I  had  continued ;  I  have  been  a  regular  and 
industrious  studedt  for  the  Inii  two  years,  and  I  believe  myself 
to  foe  a  much  better  lawyer  than  when  I  arrived  in  £ngland. 
There  are  other  respects  too,  in  which  I  hope  I  have  gained 
something — ^how  much,  my  firiends  must  judge.    Aut'I  am  wea- 
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rying  you  with  prattle  idiout  myself,  for  which  I  ask  you  to 
excuse  me. 

#••#«!  received  Ninian's  letter  by  Mr.  Gore,  but 
have  not  now  time  to  answer  it.  I  wrote  him  very  lately.-  Re- 
quest him  to  get  from  Mr.  Vanfaorne  the  note-book,  or  note 
books  I  lent  him,  and  to  take  care  of  them  for  me.  In  one  of 
my  note  books  I  made  some  fe^  reports  of  General  Court  an4 
Chancery  decisions.  Let  it  betaken  care  of.  When  I  write 
agahi,  I  iiope  to  be  able  to  state  when  it  is  probable  I  shall  have 
a  chance  of  seeing  you.  When  I  do  return,  it  is  my  preset 
intention  to  settle  at  AonapoUs,  unless  I  go  to  the  federal  city. 
No  certainty  yet  of  peace — but  I  continue  to  prophesy  (notwith- 
standing the  Emperor  of  Russia's  troops)  that  a  Omiinadt^ 
jteace  wiU  soon  take  place.  The  afTatr  between  this  country  and 
Denmark  wifl  probably  be  settled  by  Denmark's'  jriefding  the 
point.  I  have  no  opinion  of  the  armed  neutrality  so  mubh  talked 
of;  It  could  do  nothing  now^  if  it  were  formed — ^but  I  doubt  the 
Ihct  of  Its  formadon." 

The  following  is  extr&cted  from  a  letter  to  his 
brother,  Mr.  JNinian  Pinkney,  dated  July  21  st^ 
1801.  - 


**  Report  has  certainly  taken  great  libeities  with  my  letter  to 
Mr.  Thompson.  Undoubtedly  I  have  never  written  to  any  person 
sentiments  that  go  the  length  you  state.  When  the  contest  for 
President  was  reduced  to  Mr,  Jefierson  and  Mr.  Burr,  my  judg- 
ment was  fixed  that  the  former  ought  to  be  preferred — and  I  went 
soia^as  to  think  that  his  superiority  in  every  particular  that  gives 
a  title  to  respect  and  confidence,  was  so  plain  and  decided  as  to 
leave  no  room  for  .an  Impartial  and  unprejudiced  man  to  hesi- 
tate in  giving  him -his  voice.  Of  course  it  is  probable  tha  in  re- 
ference to  the  result  of  this  competition,  when  it  was  known^ 
I  have  expressed  myself  in  some  of  my  letters  ^  my  friends  as 
highly  pleased,  and  that  before  h  was  knowH^  I  expressed  my 
wishes  diflt  the  event  might  be  such  as  it  has  been.     It  is  highly 
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probaUe  too  tkat,  even  before  the  contest  was  brought  to  this  al- 
tematiTe,  I  have  said  that,  whatsoever  maj  have  been  my  wishes^ 
I  felt  DO  alarms  at  the  idea  of  Mr.  Jefferson's  success.  I  do  not 
remember  that  I  have  said  thus  much,  but  I  believe  it  to  be  likely, 
because  it  would  have  been  true. 

*^  I  have  at  all  times  thought  highly  of  Mr.  Jefferson,  and  have 
never  been  backward  to  say  so.  I  have  never  seen,  or  fancied  I 
saw,  in  the  perspective  of  his  administration  the  calamities  and 
disasters,  the  anticipation  of  which  has  filled  so  many  with  terror 
anddisniay. 

^  I  thought  it  certain  that  a  change  of  men  would  follow  his 
elevation  to  power — ^bat  I  did  not  forebode  from  it  any  such 
diange  of  measure  as  would  put  in  hazard  the  public  happiness. 
I  befieved,  and  do  still  believe  him  to  be  too  wise  not  to  compre- 
hend^ and  too  honest  not  to  porsue  the  substantial'  interests  of 
die  Umled  States^  which  it  is  in  fact  almost  impossible  to  mis- 
take,  and  which  he  has  every  possible  motive  to  secure  and  pro- 
mote. I  did  not  credit  the  suggestions  that  unworthy  prejudices 
against  one  iiation^  or  childish  predilection  for  another,  would 
canse  him  to  commit  the  growing  prosperity  oC  his  country  to 
tiie  chances  of  a  war,  by  which  much  might  be  Ibst,  but  nodiing 
coald  be  gained,  except  the  fruits  of  petty  hostility  and  base  pil- 
lage on  the  ocean.  I  did  not  credit,  and  often  did  not  understand, 
the  vague  assertidns  that  he  was  a  disorganizer — an  enemy  to  all 
efficient  government — a  democrirt — an  infidel,  &c.  &c. 

^  In  the  past  conduct  of  Mr.  Jefierson,  so  lar  as  it  had  come  to 
my  knowledge,  I  discovered  no  just  foundation  for  these  asser- 
tions— and  I  am  not  to  be  influenced  by  mere  clamour  from  what^ 
soever  quarter  it  may  come.  In  short,  I  never  could  persuade 
myself  to  tremble,  lest  the  United  States  should  find,  in  the  pcesi- 
dency  of  Mr.  Jefferson,  the  evils  which  might  be  expected  to  flow 
from  a  weak  or  a  wicked  government.  I  am,  on  the  contrary, 
Miisfied  that  he  has  talents,  knowledge,  integrity,  and  stake  in 
th^  country  auflicient  to  give  us  well-founded  confidence,  that  our 
aflftdrs  will  be  well  administered  so  far  as  shall  depend  on  him ; 
^though  he  may  not  always  perhaps  make  use  of  exacth*  the 
same  means  and  agents  that  our  partialities  or  peculiar  opinions 
mig^  induce  as  to  wish. 
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'*  I  hope  you  are  deceived  as  to  the  possible  conaequences  of 
the  ensuing  state  elections.  What  has  Mr.  Jefferson's  being 
President  of  the  United  States  to  do  with  your  General  Court, 
Chancery,  &c.  ?  Without  tracing  the  peril  in  which  these  est»- 
blbhments  manifestly  are,  to  the  ascendancy  of  this  or  that 
political  party  in  the  nation  at  large,  it  may  be  found  in  the  local 
ipteresta  of  the  different  counties  at  any  distance  from  tbe  seat  of 
Justice — in  the  interests  of  the  attornies  who  swarm  in  every 
part  of  the  state,  and  in  the  House  of  Delegates — in  the  plausible 
and  popular  nature  of  the  theory  that  jtistice  should  be  brougiit 
home  to  men's  doors,  and  that  it  should  be  cheap,  easy  and 
expeditious— rin  the  love  of  change  which  half  the  world  believe 
to  be  synonymous  with  improvement — in  the  disgust  of  parties 
who  have  lost  their  cause  and  their  money  at  Annapolis,  or. 
Easton,  and  who  imagine  they  would  have  done  better  in  the 
County  Court — and  in  a  thousand  other  causes  thata  long  speech 
only  could  enumerate.  Five  y^ears  ago  your  House  of  Delegates 
voti'd  the  abolition  of  the  General  Court,  and  yet  Maryland  was 
at  that  time  in  jiigh  reputation  as  a  federal  state*  ^The  Senate^ ' 
it  is  tru^,  rejecti'd  the  bill;  not,  however,  because  they  were 
more  federal  than  the  House  of  Delegates,  but  simply  because 
they  had  good  sense  enough  to  perceive  that  the  bill  was  a  very 
fooibh  affair ;  and  I  have  confidence  that  your  next  Senate, 
whether  Mr.  Jefferson's  partisans  or  opposers,  will  manifest  the 
same  soundness  of  mind  and  fineness  of  conduct.  I  profess  I 
am  a  good  deal  surprised  that  you  at  Annapolb  who  are  inte- 
rested locally,  as  Well  as  generally,  in  preserving  the  General 
Court,  &c.  should  be  so  imprudent  as  to  cause  it  to  be  under* 
stood  that  you  consider  the  whole  of  a  great  and  triumpbaot 
party  in  the  state  .as  hostile  upon  principle  to  these  establish* 
ments.  For  my  patrt,  I  would  hold  the  opposite  language,  and 
would  industriously  circulate  my  unalterable  conviction  that  thi$^ 
was  no  party  question,  but  such  a  one  as  every  honest  man,  a 
friend  to  tlie  prosperity  of  Maryland^  and  to  the  purity  of  justice, 
cannot  fail  to  oppose.  By  making  a  party  question  of  it,  you  are 
in  greater  danger  of  a  defeat  than  you  otherwise  would  be,  be* 
cause  you  may  give  party  men  inducements  to  vote  for  it,  who 
in  a  different  and  more  correct  view  of  the  subject  might  vote 
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the  other  way;  Too  are  ob  the  spot,  honvever^  and  must  have 
better  means  of  jndgiog  on  thi^  head  than  I  have.  No  man 
would  lament  more  sincerely  than  I  should  do  the  destruction  of 
-what  I  consider  Ae  fairest  ornaments  of  our  judicial  system. 
If  I  was  among  you,  I  would  spar^  nt>  honest  effort  to  stem  the 
torrent  of  innovation,  which  has  long  been  threatening  the  sup^ 
rior  courts,  and  wifl  finally  overwhelm  them.  But  I  should  not 
believe  dial  I  war  promoting  my  object  by  putting  in  array 
against  me,  and  insisting  on  considering  and  treating,  as  adver- 
saries, a  numerous  and  sealous  body  of  men  with  nvhom  I  hap* 
lieoed  to  did^  on  some  other  topic,  and  who  perhaps  if  I  would 
tSkm  them  to  take  their  own  stations,  would  be  found  on  my 
«de.»' 

s 

^^  LoNVOM^  July  %\Hj  1803. 

<*  I>SAE  N,^— I  received  your  kind  letter  of  the  Slst  df  May 
on  yesterday.  You  had  omitted  to  write  to  me  for  so  great  a 
length  of  time,  that  I  had  despaired  of  again  hearing  from  you 
dnHng  my  slay  in  England^  Your  letter  has,  of  course,  given 
me  more  than  usual  pleasure. 

^  I  offer  yon  my  congratulations  on  your  marriage,  which  you 
have  now  for  the  first  time  announced  to  me.  Mrs.  P.  desires 
me  also  to  offer  you  hers.  We  both  wish  you  all  the  happiness 
you  can  yourself  desire. 

'^  It  is  now  certain  that  I  am  not  to  see  you  this  year.  Our 
commission  will,  however,  close  next  winter,  and  in  April  or 
May,  if  I  live  and  do  well,  I  shall  undoubtedly  be  with  you.  la 
the  mean  time,  such  insinuations  as  you  mention,  let  them  come 
from  what  quarter  they  will,  (and  I  can  form  no  conjecture 
whence  they  come,)  can  give  me  no  uneasiness.  I  am  not  so  in- 
ordhiately  fond  of  praise  as  to  be  disappointed  or  provoked  when 
1  am  told  that  there  are  some  who  either  do  or  affect  to  think 
less  of  my  capacity  than  I  would  have  them.  What  station  you 
allude  to,  I  am  wholly  unable  to  judge,  but  I  know  that  I  have 
never  solicited  any.  I  am  no  ofiice-honter.  Without  professing 
to  shun  pubfic  employment  when  h  seelcs  me,  I  can  truly  say 
that  I  disdain  to  seek  it.    My  relianci^,  both  for  character  and 
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fortuoey  is,  tmde^  Providence,  on  my  profesMon,  to  which  I  shall 
immediately  retura,  and  in  the  prftctice  of  which  I  do  not  fear  lo 
silence  those  insinuators.  What  I  am  most  soon  be  seen  anJI 
known.  The  bar  is  not  a  place  to  aci|uire  or  preserve  a  false 
or  fraudulent  reputation  ftu.ilalents  ;  and  1  feel  what  is,  I  hapt^ 
no  more  than  a  just  and  honourable  confidease,  in  .which  I  may 
indulge  without  vanity,  that,  on  thfU  theatre  I  shaO  be  able  to 
make  my  depreciators  acknowledge  that  they  have  undervalued 
me. 

^<  I  shall  mingle  too  in  the  poUtics  of  my  country  on  my  re- 
turn ;  (I  mean  as  a  private  citiz^  only ;)  and  then  I  shall  not  faU 
to  give  the  world  an  opportunity  of  judging  both  of  my  head  a^ 
my  heart.     Enough  of  this. 

^I  have' constantly  believed  that  America  has  nothing  to  fear 
from  the  men  now  at  the  head  of  our  afiairs — and  in  thb  I 
think  you  will  soon,  agree  with  me,  notwithstanding  thfe  interested 
clamour  of  their  adversaries...  *  *  •  Time  will  show  in  wh^t 
hands  the  public  power  in  America  can  be  most  safely  deposited. 
To  that  test  you  will  do  well  to  refer  yourself.  In  the  meaa 
time  it  appears  to  be  a  rational  con^dence  that  no  party  can  long 
abuse  that  power  with  impunity." 

The  following  are  extracts  from  letters  to  bis 
friend,  Mr.  Cooke,  an  eminent  lawyer  in  Mary- 
land. 

"  London,  August  8M,  1803. 

^  My  Deak  Sib, — The  kindness  of  your  last  letter,  which  I 
received  about  a  week  ago,  and  which  I  shall  long  bear  in  minc^ 
will  not  allow  me  to  forego  the  pleasure  of  writing  you  once 
more  (though  but  a  few  lines)  during  my  stay  in  EIngland.  I 
say  once  more,  because  I  trust  that  early  in  the  spring  I  shall  coni- 
mence  my  voyage  for  America,  and  of  course  shall  have  no 
inducement  to  write,  agahu    I  was  entirely  convinced  before  the 
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receipt  of  your  last,  that  your  ktter  of  December,  on  the  shbject 
of  the  Marjkod  business,  was  dictatpd  as  you  say,  by  friendship  ; 
and  I  ooiooiy  feh  all  the  valoe  of  the  motive,  but  thanked  you 
aiocerely  Ibr  iS»  comtBunication  itself. 

'<  I  had  net  heard  of  your  refection  pf  the  appointment  to  the 
Court  of  Appeals,  and  I  am  truly  sorry  tbut  you  hanrtf  rejected  it. 
Of > tlie  circumstances  attending  the  offeror  the  views  by  which 
il  was  eifiier  influenced  or  resisted,  I  know  nothing ;  but  I  know 
that  the  appdilitBieat  would  have  been  the  best  diat  could  have 
been  made ;  and  I  believe  that  the  public  have  a  right  to  your 
senriees^  now  that  it  is  no  longer  necessary  that  you  should 
labour  for  yourself.  I  hwe,  however,  so  much  reliance  cm  the 
correctness  of  your  judgment,  that  I  most  presume  you  have 
done  right,  and  that  I  see  only  iuilf  the  subject 

^  I  am  prep^ed  on  my  return  to  find  the  spirit  of  party  as 
lli^  and  phrensied  as  the  most  turbulent  would  have  it.  I  am 
even  prepared  to  find  a  brutality^  19  that  spirit  which  in  this 
country  either  does .  not  exist,  or  Is  kept  down  by-  the  predomi« 
nance  of  a  better  feeling*  I  lament  with  you.  that  this  is  so ;  and 
I  wonder  that  it  is  so— for  the  American  people  are  generous, 
and  liberal,  and  enli^itened.  We  are  not,  I  hope,  to  have  this 
inordinate  seal,  this  extravagant  fanaticism,  entailed  upon  us^- 
ahhottgh  really  one  might  almost  suppose  it  to  be  a  part  q(  ow 
political  creed  that  internal  tranquillity,  or  rather  the  absence  of 
domestic  discord,  and  a  rancorous  contention  for  power,  was 
incompatible  with  the  health  of  the  state,  .lAid  tlui*  liberty  of  the 
citizen.  I  profess  to  be  temperate  in  my  i^inloiis^tand  shall  put 
in  my  claim  to  freedom  .of  conscience  ^  but  when  both  sides  are 
gilolerant,  what  hope  can  I  have  that  this  clahn  wLU  be  respected? 
At  the  bar  I  must  contrive  as  well  as  J  ean,  for  i  musPtetssm  to 
ft*  I  have  no  alternative  ;  and  if  I  had,.choiofi  would  carry  me 
bock  to  the  profession.  I  do  not  desire-  qfice^  aUhoitgli  I  have 
no  such  objections  to  the  present  administration,  as,  oil  what  are 
called  pai;ty  principles^^  would  indtfce  metodecltae  public  em- 
ployment, it  b  my  wish  to  be  a  mere<  professiutaal  laibourer — 
to  cultivate  my  firiends  and  my  lamiiy,  and  to'sectxre  an  honour- 
able independence  before  I  am  overtaken  by  age  and  infirmity. 
My  present  ioteoiion  is  to  fiz^  in  Battlmore^  where  I  will  flatter 
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myself  I  shall  find  some  who  will  not  regret  my  choice  of  resi- 
dence. I  had  understood  wi(h  unfeigned  concern  the  severe  loss 
you  allude  to,  and  knew  the  pain  it  would  occasion.  Ton  have, 
however,  the  best  of  consolaitions  in  thoce  whoid  she  has  left 
behind  ;  and  it  b  my  mo^t  earnest  wish  that  they  may  be  long 
spared  to  ycm,  and  yon  to  them.  In  a  family  like  yours  every 
loss  must  be  deeply  fek ;  for  -none  can  be  taken  away  without 
diminishing  the  stock  of  worth  and  happiness  to  which  each  is  sa 
well  calculated  to  contribute.  But  you  have  still  about  yoa 
enough  to  preserve  te  life  all  that  belongs  to  it,  of  interest  and 
value,  to  which,  my  dear  Sic,  you  can  add  that  which  many 
cannot,  the  perfect  consciousness  of  having  deserved  it.  I  beg 
you  to  remember  me  in  the  most  friendly  terms  to  your  sons,  and 
to  present  our  affectionate  oomplimeots  to  Mrs.  Cooke.'' 

^  LoKiioN,  February  Ibth,  i804. 

«  My  IHiAR  Sir, — ^Your  letter  of  the  Sd  of  December,  which 
I  received  on  the  S^Sd  of  last  month,  is  among  the  most  pleasing 
of  the  many  proofe  which  my  longr  absence  from  America  has 
procured  me  of  your  valuable  friendship.  It  is  not  in  my  pow- 
er to  manifest'  by  words  the  sensibility  'which  such  kindness  ex- 
cites in  my  heart.  I  must  leave  it  to  time  therefore  to  offer  me 
other  means. 

**  The  ftpplicjition  to  the  government  of  the  United  States,  for 
an  outfit,'  was  the  joint  applicatitm  of  Mr.  Gore  and  myself ;  and 
as  it  was  addressed  wholly  to  x\ie  justice  of  the  governmerit,  and 
asked  no  fiivour,  I  did  not  sup|)ose  that  it  would  be  proper  to 
endeavour  to  interest  my  friends  generally  in  its  success.  It 
seemed  to  me  that  thb  would  have  argued  a  distrust  either  of  the 
claim  itself,  or  of  those  to  whom  it  was  preferred ;  and  as  I  really 
had  the  most  perfect  confidence  in  both,  I  was  not  disposed  to 
act  as  if  I  had  noiie.*  Accordingly,  I  mentioned  the  subject 
only  to  General  Smith,  as  a  senator  of  the  Unit«d  Sutes,  re- 
questing of  himj  in  case  the  President  should  lay  it  before  Con- 
gress, such  explanatieAs  and  support  as  it  might  seem  to  him  to 
require,  and  his  view  of  it,  (as  a  demas»d  of  rights)  would  jus- 
tify. More  than  this„  I  could  nol^  prevail  upon  myself  to  do, 
althottgh  I  began  several  letters  to  differeat  persons  whose  good 
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offices  1  bought  I  mghx  venture  to  ask*  General  South  )ias 
answered  my  letter,  and  otherwise  acted  on  thb  occasion  in  a 
way  to  deserve  my  [Murticular  thanks.  I  have  no  doubt,  however, 
that  the  claim  h^s  been  rejected ;  and  I  understand  that  I  am  not 
likely  to  derive  much  consolatiop  for  this  rejection,  from  the 
manner  in  which  our  application  has  been  received  and  treated.  . 
It  would  not  be  proper  to  say  more  upon  a  transaction  of  which 
1  have  at  present  such  scanty  knowledge,  and  Ae  result  of  which 
m^y  not  be  such  as  I  conjecture  it  to  be* 

^  General  Smith  mentions  another  matter,  of  which  you  abo 
take  notice — I  mean  (he  desire  expressed  by  some  gentiemen  of 
Baltimore,  who  have  been  benefitted  by  my  services  in  England, 
to  make  me  some  pecuniary  acknowledgment.  My  answer, 
written  in  a  hurry,  and  therefore,  perhaps,  not  exacdy  what  it 
ought  to  be,,  declines  this  proposal,  for  which,  however,  I  cannot 
but  be  sincerely  thankful  to  those  from  whom  it  proceeds.  Gene- 
ral Smith  will  probably  show  you  my  letter,  and  I  should  be  glad 
that  you  would  even  ask  htm  to  do  so. 

''  As  to  the  arrangement  of  .a  loan,  it  is  liable,  in  substance,  to 
all  the  objections  applicable  to  the  other,  and  consequently  inad. 
missibie.  I  must,  therefore,  do  as  well  as  I  can  with  my  own 
resources — and  I  have  the  satisfaction  to  know  that  I  shall  leave 
England  with  my  credit  untoiclted,  and  in  no  tradesman's  debt. 
If  it  will  distress  me  to  return  to  Maryland,  with  my  large  family, 
(as  I  am  not  ashamed  to  confess  it  will,)  I  ahnW  at  least  have  to 
.sustain  me  under  it,  the  consciousness  that  no  vice  has  contri- 
buted to  produce  it — that  my  honour  has  no  stain  upon  it — and 
that  although  it  may  be  a  misfortune  to  become  poor  in  the  pub« 
lie  service,  it  is  no  crime.  For  the  rest,  I  rely  upon  Providence 
and  my  own  efforts  in  my  profession. 

<<  I  am  ashamed,  my  dear  Sir,  that  almost  every  word  of  this 
letter  has  myself  for  its  subject ;  and  I  should  be  yet  more  so,  if  I 
did  not  recollect  that  it  is  to  you  who  have  encouraged  me  thus  to 
play  the  egotist.  I  am  not  likely,  however,  to  sin  in  this  respect, 
at  least  for  some  time,  as  I  hope  to  leave  this  countiy  in  March, 
for  the  United  States,  and  shall  of  course  be  under  no  temptation 
to  write  again,  even  to  you. 

^  The  affair  of  die  Maryland  stock  is  in  train,  and  I  have  ndw 
a  Cur  prospect  of  settling  it  (as  I  hope  satisfiBtctorily)  after  much 
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anxiety,  vexation,  and  difficulty.  A  week  or  two  mo^e  will^  I 
trust,  conclude  it.  I  shall  not  make  any  communication  on  this 
•subject  to  the  government  of  the  United  Statet,  or  of  Maryland, 
until  I  am  enabled  to  say  that  the  stodk  has  been  transferred. 
Some  sacrifice  on  our  part  has  been  found  indispensable — but  if 
with  that  sacrifice  the  residue  can  be  immediately  secured,  we 
ought,  in  my  opinion,  to  rejoice^  That  business  closed,  I  shall 
only  wait  for  a  vessel  sufficicait  to  accommodate  my  family, 
bound  to  Baltimore.  None  has  yet  ofiered-— and  I  begin  to  have 
some  fears  on  that  score.    I  must  have  patience.'' 


Mr.  Pinkney's  services  in  the  business  of  the 
Bank  Stock  were  'suitably  acknowledged  by  the 
State  of  Maryland,  afler  his  return  to  this  coun* 
try,  as  will  appear  by  the  following  extract  from 
a  letter  to  his  brother,  Mr.  Ninian  Pinkney. 

^^  Baltimobb,  Thursday  nighi. 

'  Dear  N., — ^I  have  received  your  letter  by  W.,  and  the  others 
of  a  prior  date.  .1  am  perfectly  satisfied  with  the  resolution,  and 
have  no  wish  that  more  should  be  done.  I  am  grateful  to  the 
House  of  Delegates  for  their  kind  and  liberal  attention  to  my 
fortune  and  cliaracter,  and  should  be  sorry  that  any  of  my  parti- 
cular friends  should  express  any  dissatisfaction,  or  endeavour  to 
procure  any  addition  to  the  compensation.  My  desire  has  al- 
ways been  that  the  act  of  the  Legislature  should  not  only  ap- 
pear to  be,  but  should,  infact^  be  perfectly  voluntary — unsoli- 
cited on  my  part,  or  on  the  part  of  my  family  or  friends.  In  this 
light  I  consider  the  resolutions  of  which  you  have  enclosed  me 
copies ;  and  in  this  light,  I  think  I  cannot  but  approve  of  them. 

'^  I  thank  you  for  your  observations  as  to  Col.  Mercer — I 
have  the  utmost  confidence  in  his  friendly  disposition.  Tell  Mr. 
Montgomery  that  I  have  received  his  kind  letter,  and  am  more 
obliged  to  him  than  I  am  able  to  say,  for  that  and  other  proofs  of 
his  regard — which  I  shall  ever  bear  in  mind.  1  think  I  shall  go 
to  Annapolis  on  Monday  next,  but  am  not  sure.  The  resolutions, 
however,  ought  not' to  be  delayed.** 
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On  his  return  to  tbe  United  States,  io  August^ 
180^^  Mr.  Pinkney  immedtatefy  resumed  with 
renewed  ardour  his  professional  pursuits.  Dur- 
ing bis  long  residence  in  England,  he  had  never 
laid  aside  his  habits  of  diligent  study,  and  had 
availed  himself  of  his  opportuqities  of  intercourse 
with  the. accomplished  lawyers  of  that  country, 
and  of  frequenting  the  cburtis  of  justice,  to  enlarge 
and  improve  his  legal  attainments.  Re  was,  by 
his  public  station,  brought  Irito  immediate,  contact 
with  most  of  the  eminent  English  civilians;  and 
was  much  in  the  society  of  that  accomplished  and 
highly  gifted  man,  Sir  Williato  Scoft.  Ale  had 
oocasion  to  witness  some  of  the  pojverfhl  exer- 
tions at  the  bar,  of  Mh  Erskine,  who  was  then  in 
the  meridiafk  of  his  fame*  He  was  in  the  con- 
stant' habit  of  attendiiig  the  debates  in  the  two 
houses  of  Parliataent ;  a  higher  standard  of  lite- 
rary attainments  than  had  been  thought  necessary 
to  embellish  and  adorn  the  eloquence  of  tho  bar 
in  his  own  country  was  held  op  to  his  observa- 
tion* He  employed  his  leisure  hbors  in  endea^ 
vouring  to  supply  what  he  now  found  to  be  the 
defects  of  his  early  education,  by  extending  his 
knowledge  of  English  and  <3lassical  irterature.' 
He  devoted  peculiar  attention  to->fie  subject  of 
Latin  prosody,  and  English  ekcutiofi ;  aiming, 
above  all,  to  acquire  a  critiwt  knowledge  of  his 
oijrn  language — its  proniKiciation-^its  terms  and 
significations — ^its  syxMmyi^es;  and  in  short,  its 
whole  structure  and  vocabulary.     By  these  means 
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be  added  .to  liis  natural  facility  and  ftueno^y  a 
copiousness  and  variety  pf  (elegant  and  appro- 
priate dictioii,  wlncb  gtw^  even  bisi  colbquial 
intercourse^  .an4  imparted  new  strength  and  beauty 
fo  his  forensic  style. 

Soon  after  his  return  firom  England,  he  sought 
a  more  ample  field  for  his  professional  Labours* 
by  removing,  from  Annapolis  to  Baltimore,  and 
by  attending  the  Supreme  Court  at  Washingtoq* 
In  1805,  he  Viras  appoifited  to  the  office  of  Attor- 
0ey-Qeneral  of  t)ie  state  of  Maryland,,  wh^cb  he 
accepted,  upon  the  ooi^itions  mentioned  in  .the 
folJAwing  letter ;  and  with  thje  view  (^  eonsuking 
the  feeltjags,  and , (as  far  as  possible)  reconciling 
the  conflicting  claims  of  two  of  his  fHends. 


"  BALTiMoinK,  Depemher  J2, 1805. 
» 
"  Dear  N., — 1  send  by  Mr.  XVilmbt  my  answer  to  the '  letter 
of  the  Board,  which  will  of  course  be  considered  as  an  acceptance 
of  the  office  of  AttDrn^y-General. 

,f^  I<HUinot  now  re4i|a«  4>b  of^cSy  altltou^  personally  incon- 
venient and  disadvantageous*  IVly  intention  is  not  to  touch  ^/ar 
thing  of  the  emoluments  of  it,  but  to  give  them  to  Mr!.  Scott ;  lUid 
as  soon  as  Mr.  Johnson  is  constitutionally  capable  of  holding  it, 
to  tesigh  (he  appointment  into  the  hands  of  those  who  noW  ofi^r  h 
to  nie,  to  b^  then  disposed  of  as  they  sball  think  proper. 

<<  I  trust  thai  ^18  course  of  conduct  b^  nothing  injt  whieh 
can  be  disapproved.  It  is  at  le98t  dbmterested — for  I  can  de- 
five  no  possible  advantt^e  from  it,  and  shall  necessarily  sacrifice 
what  I  might  otherwise  gain  by  appearing  against  the  State. 
I  shall  take  care  that  th«  datt«sof  the  office  are  properly  dis* 
,  charged  by  myself  piBrsonally,  whcaa  necesMry."   . 
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Mir.  Piiifctiey  continued  to  prosecute  his  pro- 
fessional pursuits  with  unwearied  assiduity,  until 
the  year  1806,  when  he  Was  again  called  into  the 
serrice  of  his  cduhtry  by  ieyents  which  w^e  even 
then  thought  to  foe  bf  great  concern,  and  which 
ultimatdy  involved  the  United  States  in  war  with 
Great  Britaili. 

In  the  course  of  the  ensuing  y^ar  after  hii^ 
retttrn  firona  En^and,  several  cases  of  capture  of 
oor  merchant  vessels,  engaged  in  carrying  the 
proiiuee  of  the  colonies  of  the  enemies  of  GreM 
Brifain  ta  Europe  had^^dcmirred,  which  threat- 
ened the  total  ^ide'struction  of  thait  important 
branch  of  our  cafrjring  trade.  These  seizures 
were  grounded  upon  a  te vivid,  by  the  British 
gavemraeBt  of  a  doc^infe  which  had-  acquired  the 
deaeminatioa  of  ihe  Bide  of  ike  War  cf  1756/ 
from  the  ctrctttnstaiice  of  its  having  been  first 
ai^ed  by  the  Courts  of  Prise  in  that  celebrated 
war.  The  French  (then  at  war  with  Great 
Britain,)  finding  their  colonial  trade  almost  en- 
tirely cdt  off  hy  the  maritime  superiority  of  the 
BritiiBh,  relaxed  their  monopoly  of  that  trade,  and 
allowed  tbe  Dutch  (then  neutral)  to  carry  on  the 
cornmeree  between  the  mother  country  and  her 
cokmies^  under  special  licenses  or  passes,  granted 
to  thiteh  ships  for  this  particular  purpose,  exclud- 
m%9  at  the  same  time,  all  other  neutrakr  from  the 
same  trade.  Many  Duteh  vessels  so  employed 
were  captured  by  the  British  enlivens  and,  toge- 
ther with  their  cargoes^  oondemnHBd  by  the  Prise 
CourtSi  upon  the  principle  that  by  such  etnfiloy- 


Digitized 


by  Google 


^  [48} 

ment  th^  were,  in  ^eflhet,  incorporated  into  lite 
Fren/C^b  navi^tion,  having  adopted  the  character 
and  trade  .of  i\^e  enemj^.atid  identified  them- 
selves with  his  interests  and  purposes*  They 
were,  in  the  opinion  of  tl^eSe  Courts,  to  be  con- 
sidered like  transports  in  the  enemy's  jservice/ 
and  hence  liable  to  capture  and  confiscation,  upon 
the  sani0  principle  as  property  condetnned  by 
wavy  of  penalty  for  r^istance  to  search,  for  breach 
of  b1opha4e,  for  carrying  military  persons  or  des- 
patehes,  or  as  contraband  of  war ;  in  all  which 
cases  the  p^roperty  is  coopyei^di^ra  Aoe^  t>«^  as 
enemy's  property/  ansi  so  cmnpletely  ident^ed 
with  hislnteciaits  as  to  acquire  a  hostile  character^ 
Btit  it  is  obvious  to.  remark  that  there  is  all  the 
di&rep^ce  be^^f  n  this  principle  and  the  doctrine 
whic^  ifiterdi<ns  to  neutral^  during  war,  all  trade 
not  open  to  tbemJn  time  of  peaces  that  there  is 
between,  the  granting  by  the  enemy  of  special 
lioenses  to  the  subjects  of ^  the  belligerent  state, 
protecting  their  property  Irom  capture  in  a  parti- 
cular trade,  which  the  policy  of  the  enemy  induces 
him  to  tolerate,  and  a  general  -exemplioir  t>f  such 
trade  from  capture.  The  fofraer  is  clearly  cause 
of  confiscation,  whilst  the  latter  has  ikt  such 
effect.  The  rule  of  the  war  of  1756  was  founded 
upon  the  former  principle,  ^d  likewise  up<m  a 
constructioir  of  the  treaties  between  Grear  Britain 
and  Holland,  in  which  the  former  power  con- 
tended was  conceded  to  the  Matter  a  freedom  of 
commerceolily  f»to  her  accustomed  trade  in  time 
of  pedbe*   ^The  Rule  lay  dorteiant  during  the  war 
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•f  the  AiMriean  revolirticmrbut-was  afterwards 
revived  during  tb^  first  war  of  t^  French  revoiU' 
Hob,  and  extended  fo  the.prohibition  of  ill  neutral 
traffic  whatsoever  with  the  colonies,  and  upon  the 
coasts-of  an  enemy.  But  as  indemnity  was  given 
by  the  Comtnisstjonefs  under  the  treaty  of  1794 
for  eaptures  made  upon  tfais-pretext,  and  as  it  had 
been  expressly  admitted  in  liord  flawkesbury'a 
letter  to  Mr.  King,  of  itpril  IUb,.lS01,  (enclosing' 
an  official  report  of  @ir  iohn  ^NiehoU,  then  Ad- 
voeate  Geaeral^)  that  the  cdonial  trade  might 
be  cfirried  on  circiiitoiisly  by  n^trals,  and  that 
famdmg  tbe  eargo  broke  1^  coi^tinnity  of  voyage^ 
80  as  to  legalize  the  trade  tliup  carried  on,  there 
was  tbe  more  reason  for  surpui^  and  complaint 
on  the  paK  of  the  government  and  people  of.  the 
United  States  at  this  unexpected  attaeJt.  npoir  our 
eommskrce. 

The  revival  and  extended  application*  of  thiv 
Rule  gave-  rise  to  Qumerous^  publications  both 
c^  this  and  the  other  side  of  the  Atlantic ;  in 
which  the  respective  pretensions  of  both  countries 
were  elaborately  didcussed^  Among  these  wais^ 
a.pam.phlet,  entitledr  War  in  Diigmsej  or  the 
Frmtdsof  Neutral  Flags j  written  by  Mr.  Ste- 
phen, an  English  barrister,  who  had  been  much 
engaged  in  the  arguAient  of  Prize  Causes,  before 
the  Lords  df  Appeal,  and  was  supposed  to  enjoy 
the  toDHfide^ee  of  the  oriniatry.  Thi&  production 
was  examined,  and  its  reasonings  successfully 
combated  by  a  very  able  wtiter  in  the  Edinburgh 
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Review.*  It  .was  abo  ^answ^red  \ky  Mr;  ^ouliter- 
neur  Morria,;*  aod  the  whc^e  subJeM  wits  after- 
wards, thoroughly  diacuased  hf  Mr.  Madison,  in 
aw<Mrk  entitled^  **  An  Examiaatkm  of  the  British 
''.doctrine  which  subjects  to  capture  a  neutral 
*\  tradC)  not  open  in  time  of  pi^aoe."  Difht^nt 
QMinorials  wer^  presented  to  Congress  from  the 
commercial  cfties- of  the.  Union,  remonstrathig 
witb^  zeal  and  energy  agahvst  this  dangeroes  pre- 
tettsioQ.  Among  these  waa  a  Memorial  froin  tha 
meiK^hants  of  Balttiliorey  which  was  'drawn  up  by 
Mr*  Pinkneyi  oocd  was  ooDimunicirted  by  the:Pre- 
aident  to  Conj^esaon  the  29tkof  January,  lMI6;t 
The  distinguished  part  which  Mr.  Pinkney 
took*  in  this  important  diacussion^  am)  the 
thor{4igh  knowledge  of  the  subject  idiown  in  thia 
paper,  together  with  the  va).iftable>e«pnience  he 
had  acquired  during  bis  former  residraice  in. 
Snglaod^  induced  Mr.  Jefferson' lo  invite  him  to 
assist  in  the  negoaiations  with  the  Bntisj^  go<- 
vernment  on  this  and  the  ethen  p^nts  of  diflfer^ 
ence  between  the  twacottntriesw.  With  this  view^ 
he  was  appointed  in  April,  1806,  jcnntly  witb  Mr. 
Monroe,  (then  the  minister  resident  of  the  Umted 
States  in  London,)  as  minister  extraordinary  tti^ 
treat  with  l^e  British  cabinet  on  those  subjects^ 
He,  therefoi^,  once  more  left  his  ^professional 
pqiBuitS)  and  embarked  witli  faia;£unily  for  EngH 
land.ia-  Maj)r,<and  on^hia  arrival  imme^ateiy  f>ro- 
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eeeded,  in  ^Bjunetian  with  Mr*    Monroe,    to 
execute  the  xluties  confined  to  tti^m. 

Some  time  after  his  arrival  m  England,  Mk- 
Pinkney  reo^ved  froip  his  friend,  Mr.  Cocdke^  9, 
letter  informing  him  that  his  motives  in  accepting 
Ais  appointment  hAd  been  subjiected  to  nfiuch 
misconstruction •>  The  following  answer^to  this 
letter  will  show  in  what  manner  he  ju^tjj^ed  his 

0QBdll4^tv 

"  Loi^OM,  OW<*«5r  «WJl,  1806. 
...         ",      .  .    ,1  '       *      <  «      . . 

^  Itf T  DsAB  ^it^f-^l  am  very  much  indebted  to  you  for  your 

Upily  kind  letter  0/  the  4th  of  Augus|^  which  has  just  reached 

ine.    It  contains  the   best  proof  In   the   world   of  your  food 

opinion  and  regard.     It  speaks  to  me  with  candour,  ai^^  at  the 

same  time  that  it  betrays  the  partiality  of  a  long-tried  fi-iendshtp^ 

ginurds  me  against  the  disappointment  to  which  a  sanguine  and 

credulous  temper  might  expose  me>  and  enables  me  to  anticipate 

in  season  the  misconceptions  and  calunuiies  which  are^  preparing 

for  me.     This  anticipation  is  certainly  wholesome ;  but  it  is  un- 

irieasatit,  notwithstanding.    The  language  of  reproach  is  new  to 

me^  ^nd  I  lear  I  shall  not  e^ily  learn  to4>ear  it  with  a  good 

grace  from  a  couiitry  which  I  have  ardently  loved  and  faithfully 

served  with  the  best  .years  of  my  Ufe.     The  consciousness  that 

I  do  |iot,  ais^dt  cannot  deserve.it,  t:onsoles  me  in  one  view,  while 

it  mortifies  me  in  another.     I  am  proud  of  the  unqualified  con- 

victioti  of  my  heart  and  understanding,  that  I  am  incapable 

of  any  t^ng  ihat  as  honest  man.  should  blush  to  avow;  but  it 

I^Tes  me  pain  to  find  that  ho  purity  of  motive,  or  mtegrity  of 

conduct, 'can  afford  shelter  ip  this  world  from  the  vilest  and  ii^ost. 

disgusting  imputations.     Our  (;piintry  is  young,  and  ought  to  be 

generous  and  charitable  ;  and  I  believe  that  the  great  bulk  of  our 

people  are  so.     Blit  I  do  not  need  to  6ave  my  actions  charitdbhf 

interpreted.  I  ask  only  ajW'construetion  gf  them  ;1  care  hot  how 

rigorous,  if  it  be  not  miadignant.     It  seemed  natural  to  suppose, 

that  putting  former  character  out  of  the  questioui  the  circum- 
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Maaces  un^  i^icjh  I  last  came  abroad  would  at  Jeastaeeim  nie 
from  the  suspiciop  of  ^elfish  views  and  Ume-serviog  policy ;  and 
lam,  of  course,  surprise  that  a  man  can  be  found  to  infer,. from 
my  acceptance  of  the  arduous  trust,  in  which  I  am  how  engaged, 
^  that  I  faaye  diiserted  ny  principles  and  my  friends,  .a,nd  pledged 
*  mysrif  to  support  the  party  in  power  aad  their  measures  to 
^leirery  extent'  What  principles,  in  Oad's  name^  and  wbat 
friends  have  I  deserted  ?  The  plain  matter  of  fact  is  thus :  A 
great  national  crisis  occurs,  which  requires,  or  is  ^supposed  to 
requhpe^  an  eztraordinarj  foreign  mission.  The. President,  whom 
I  might  be  said  to  know  <ftily  by  diaracter,  ofiers  this  important 
charge  to  me.  I  giii^  u]»  my  profisssion.  I  surrender  all  my 
hopes  «f  lii)ureJortiMie.  I.foctgo  a  second  time,  and  for  e6er^ 
^  th^  e)q)ecta;don  of  placing  my  numei'ous  and  helpless  family  in  a 
state  of  Independence^  and  accept  ifris  anxious  trust,  whidh,  in- 
stead of  pronrisiftg  pecuniary  toohimedt,  is  likely  to  bring  with' 
it  a  heavy  pecuniary  loss,  and  whichf  so  far  from  promising  to 
do  me  honour,  puts  in  hazard  the  stock  of  reputation  I  have  be- 
fote  acquired.  Now  what  abandonment  of  prindple  is  there  in 
alt  this  ?  *  f  am  willing  to  admit  thdt  I  m^  hav«  acted  improvf-^ 
denlly,  as  tegards  myself  and  ihy  children,  and  that  I  may  have 
overrated  my  capacity,  and  undertaken  a  taik  to  which  I  am 
not  jiompetent.  But  I  am '  quite  sure  that  J  have  not  deviated 
from  that  path  of  honour  in  which,  with  ^n  approving  con* 
science,  I  have  walked  from  my.  boyish  days.  -My  appointnieat 
IS  known  to  have  been  as  completely  unsolicited  as  evtr  appoint- 
ment was  from  the  beginning  of  the  Wqrldl  It  came  to  me 
wholly  unsought.  It  is  to  the  credit  of  the  government  that  it 
did  so.  It  came  to  me  unclogged  by  any  terms  or  conditions^^ 
They  who  talK  of  h  pledge  on  my  part,  as  the  consideration  of 
it,  know  that  they  insinuate  a  base  and  detestable  falsehood. 
No  such  pledge,  no  pledge  of  any  kind,  was  ever  proposed* to 
me.  I  was  treated  with  honour^  and  ddjca.cy^  and  confidence; 
and  I  hare  a  firm  relianoe  that  1*  shall  continue*  to  Yfg'Bo  treated. 
An  attempt  to  treat  Ine  otherwise*  would  drive,  me  in  a  moment 
from  office,  as  it  would  have  prevented  me  from  accepting  it. 
Aa  to  Mb  pledge^  the  slaad^  is  too  gross  to  be  believed.  I 
have  an  intimitte  perspasion,  founded  upon  a  consciousness 
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which  I  cannot  mtatakey  of  integrity  withovt  blemish,  that  no 
man  would  undertake  to  suggest  to  me  so  vite  and  infamous  a 
compact  as  the  price  of  public  station.  The  acceptance  of  my 
appoiiifintfftt  may,  indeed,  imply  9,  pledge;  and  lam  content 
that  it  shall  be  taken  to  be  as  large  as  honour  will  p«*raiit.  In 
its  utmost  size,  whatever  that  may  be,  I  will  faithfuUy  redeem  it, 
aad  should  be  ashamed  to  have  it  supposed  that  I  could  shrink 
from  a  duty  so  pressing  and  obvidus.  The  foolish,  and  often 
hypocritical  cant  about  apostacy  and  desertion  of  principles, 
riiaM  not  frighten  me  from  the  steady  and  manly  course  to  which 
this  duty  directs  me.  I  have  never  professed  any  principles  with 
which. my  present  situation,  connected  as  it  unquestionably  is 
with  the  great  intere^  of  my  country,  is  in  the  slightest  degree 
inconsistent.  I  find  nothing  in  the  pbjects  of  it,  in  the  means  by 
which  I  am  imilructed  to  accomplish  ^ose  objects,  or  in  the 
nnasnres  of  the  government  preparatory  to  the  mission,  which  I 
dk  not  entirely  approve,  and  have*  not  uniformly  approved. 

^  As  to  the  friends  I  have  deserted,  who  are  they  ?  I  accept- 
ed my  appflmtment,  as  far  as  I  could  ascertain,  wilh  the  entire 
eattcwrrence  of  my  friends  of  all  parties ;  and  I  rejoice  that  I 
have*  friends  of  all  parties*  It  was  that  flattering  concurrence 
wiucb  encouraged  me  to  hope  that  the  anxiety  inseparable  from 
my  undertaking  would  not  be  aggravated  by  unjust  and  unfeel- 
ing prejudices,  and  that  I  should  have  no  difficulties  to  struggle 
wi^  but  such  as  I  should  find  here.  The  afiection  of  many  of 
my  friends  induced  them  to  express  their  fbars  that,  as  an  indi- 
vidual, I  should  sufier  by  the  mission.  But  they  did  not  conceal 
their  approbation  of  my  appointment,  and  did  not  intimate  that 
any  but  prudential  considerations  ought  to  restrain  me  from  ac- 
cepting it.  I  have  since  been  frequently  consoled  by  the  recol- 
lection of  this,  the.  most  interesting  period  of  my  life. 

^  I  beg  your  pardon  for  all  this  egotism.  But  your  letter  has 
affected  me,  and  I  have  obeyed  the  impulse  of  my  feelings,  con- 
sidering myself  as  wrking  to  you  only,  and  that  my  letter  will  not 
be  seen  by  many  others. 

^  Upon  the  idle  or  malicious  observations  at  Philadelphia  and 
New->York,  (|hc  source  of  which  I  will  not  at  pres^^nt  give  my- 
sdf  the  .trouble  to  conjecture,)  I  have  ao  remark  to  make.    I 
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tliank  you  sinc«relj  for  placing  tbat  fubject  in  its  true  light.  I 
will  only  say  that  1  am  not  Mr.  Chase's  enemy,  although  in  re- 
turn for  unwearied  services  and  a  sealous  attachment  of  more 
than  twenty  years,  during  which  no  discouragements  could  drive 
me  from  him,  he  has  lately  been  induced  to  act  as  if  he  were 
mine.  Ingratitude  is  a  harsh  word,  and  they  who  have  ventured 
to  apply  it  to  me,  should  first  h^ve  been  sure  of  their  facts. 
They  will,  I  ptesume,  take  care  not  to  force  such  observations 
too  much  upon  my  notice. 

^^  Your  fears  upon  the  subject  of  the  fion-importation  act  of 
Congress  are  unfounded.  It  has,  at  no  time,  produced  any 
bad  effect  here.  It  was,  undoubtedly,  a  wise  and  salutary 
law.  Such  w,M  my  opinion  of  it  at  the  time,  and  the  event  has 
proved  that  opinion  to  be  jusU  Mr.  Fox's  illness  and  death  have 
retarded  us,  but  the  prospect  is  good,  nf^vertheless.  Whether 
the  country  is  likely  to  be  satisfied  by  the  result  of  our  laboarvy 
must  depend  upon  the  nature  and  extent  of  their  expectations. 
The  state  of  Europe  and  the  world  has  a  title  to  be  considered. 

<*  Lord  Howick  (Mr.  Gray)  is  now  at  the  head  of  the  Foreign 
Department ;  but  Lords  Holland  and  Auckland  will  go  on  with 
us,  and  it  is  hoped  that  we  shall  soon  bring  the  negociation  to  a 
conclusion.  Lord  Auckland  is,  however,  absent  from  town  for  a 
few  days,  and  Lord  Holland  is  prevented  from  meeting  us  until  al^ 
ter  his  uncle's  funerah  The  subjects  are  all  difficult  and  delicate. 
The  commercial  subject  is  undoubtedly  so,  but  not  on  account  of 
any  intricacy  belonging  to  it 

"  1  have  been  received  here  in  a  very  flattering  manner,  and 
the  best  dispositions  have  been  and  continue  to  be  manifested  to- 
wards the  mission,  and  our  country  and  government.  You  will 
perceive  by  tht-  newspapers  that  Captain  Whitby  is  returned  in 
the  Leander,  and  is  to  be  tried  by  a  court  martial.  Tlie  continent 
has  resumed  its  warlike  attitude — ^but  I  will  not  fatigue  you  with 
news  which  will  probably  be  stale  before  my  letter  reaches  you. 
The  British  conquest  of  Buenos  Ayres  is  an  important  event. 
It  cannot  be  favourable  to  us,  however.  The  intercourse  with  it 
will  be  regulated  by  the  old  principle  of  monopoly,  and  Great 
Britain  will  hold  fast  upon  it  if  she  can.  It  is  even  probable  that  (al- 
though Sir  H.  Popham  is  said  to  have  undertaken  the  expedition 
without  proper  authority)  an  extension  of  this  conquest,  to- 
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gelher  with  other  enterprises  agauist  Spaabh  America,  will  be 
attempted.  The  conquest  is  an  extremely  popular  one.  Tlie 
treasure  brou^t  home  in  the  Narcissus,  and  the  immense  export 
tations  of  Briush  goods  to  Buenos  Ayres  which  have  followed 
the  knowledge  of  its  surrender  to  the  British  arms,  have  had  a 
wonderful  effect. 

^  Lord  Lauderdale  is  still  at  Parb,  although  Buonaparte  and 
TaUeyrand,  and  even  Clarke  (who  with  Champagny  negociated 
with  him)  have  left  it !     The  situation  of  the  continent  is  more 
doubtful  than  at  any  former  period.     Another  crisis  so  near  to 
the  last,  and  of  a  ducracter  so  decisive^  was  hardly  to  be  ex- 
pected,   if  Prussia  ventures  to  measure  swords  with  France, 
(andit  seems  now  to  be  certain  that  she  mii5/,)  Russia  will  assist 
her ;  but  Prussia,  with  Saxony  and  Hesse,  must  stand  the  first 
onset,  which  promises  to  be  terrible.     Austria  cannot  long  be  an 
idle  spectator,  and  she  is  well  prepared  to  act  with  effect.     Her 
forces  are  recruited,  and  their  discipline  improved.    Sweden  will 
aid  the  power  that  was  so  late  her  enemy.     The  magnanimous 
king  of  that  gallant  nation  has  a  sphit  far  beyond  his  means. 
Great  Britain  and  Prussia  seem  to  be  restored  to  a  good  under- 
standing.   The  blockade,  which  arose  out  of  the  subserviency  of 
Prussia  to  the  views  of  France,  has  been  raised.    Jacobi  is  on 
his  return  to  this  country,  and  Lord  Morpeth  talked  of  here  for  a 
mission  to  Berlin.     The  most  perplexing  circumstance  in  the 
present  picture  of  the  continent,  is  the  stay  of  Lord  Lauderdale 
at  Paris.    Upon  what  basis  can  G.  B.  negociate  with  France  in 
the  present  conjuncture  of  affairs  ?  The  uti  possidetis  (with  the 
restoration  of  Hanover  to  its  lawful  sovereign)  sounds  well ;  but 
a  separate  peace  with  Frai\ce  upon  any  terms,  at  a  moment  when 
the  continent  may  be  said  to  be  in  its  last  agonies,  and  taking 
courage  from  despair,  is  about  to  make  its  last  effort  for  life  ard 
independence,  would  be  a  strange  spectacle.     I  have  no  belief 
that  it  is  possible.     I  have  been  incredulous  from  the  first. 

^  I  have  been  restrained  from  writing  to  my  friends  generally 
since  my  arrival  here,  by  the  consideration  that  I  could  not  write 
freely,  and  that  the  appearance  of  reserve  in  letters  not  invited 
by  them,  would  be  worse  than  absolute  silence.  I  hope  soon  to 
bear  from  several  of  them,  and  will  then  write.    I  cherish  an 
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affectionate  remembrMice  of  Baltimore^  which  nothing  can  ever 


impair." 


I  have  thought  proper  to  insert  the  foilowtng  ex- 
tracts from  various  communications  which  passed 
between  Mr.  Monroe  and  Mr.  Pinkney,  during 
their  joint  negociation,  as  illustrative  of  peculiar 
traits  of  character,  and  throwing  occasional  light 
upon  some  of  the  passages  of  the  times,  and  also 
showing  the  mutual  confidence  and  friendly  feel- 
ings which  subsisted  between  these  eminent  per- 


From  Mr.  Pinkhrt  io  Mr.  Monhok. 

<<  Mt  DsAa  Sir, — General  Lyman  bai  met  with  a  Captain 
WarriogtoD,  of  the  Patty  (of  Philadelphia,)  who  in  his  voyage 
from  Phila.d<'lphia  to  Amsterdam,  was  spoken  by  the  Lfoiusfer, 
and  had  conversations  wiih  Captain  Whitby,  and  a  Lieotenaat 
on  board  the  Leander.  The  Lieutenant,  admitted  distinctly  that 
the  Leander  was  not  more  than  two  miles  from  the  shore  at  the 
time  of  the  shot  which  resulted  in  Pierce's  death— «nd  that  the 
shallup  was  about  a  mile  nearer  the  shore  than  the  Leander ;  but 
he  appears  to  have  declared  further,  thai  ike  shot  was  noi  intended 
far  the  shaUop. 

^  General  Lyman  is  desiroua  to  know  whether  the  deposition 
of  this  captain  might  not  be  useful.  As  this  subject  is  entirely 
yours,  I  would  n(»t  undertake  to  determine  or  give  any  directions 
upon  it ;  but  at  General  Lyman's  request  write  tliis  note.     He 


*  Mr.  Monroe  has  had  the  goodnett  to  farniah  the  editor  wHfa  an  ezpU- 
nation  of  such  paru  of  these  papers  as  could  not  be  made  iotclUf  iUe  1^  a 
i  reference  to  the  printed  CftUectioD  of  State  Papers. 
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wiil,  of  course,  expect  your  opinion  and  directiong  with  as  little 
delay  as  poisible,  «s  the  captain  mshes  to  depart  immediately. 

<<  I  have  not  thought  myself  justified  in  calling,  wHkoui  you^ 
to  make  inquiries  after  Mr.  Fox's  health,  but  it  is  imderstood 
that  he  mends.  If  I  do  not  see  you  soon,  I  will  seek  yon  at 
Low  Layton.  I  hope,  however,  to  meet  you  to-day  at  Sir 
Francis  -Baring's. 

Blaue'S|  Jermyn-street^  July  1.  I  am,  &c. 

"  P.  S.  I  "have  taken  a  temporary  house  in  Baker-street,  No. 
46,  and  shall  be  in  possession  to-morrow  morning." 


From  Mr.  Moifaoc  to  Mr.  Pinkmky. 

"  PoRTLAim  Placs,  July  17, 1866. ' 

^  DcAa  Sib, — I  have  the  pleasure  to  enclose  you  a  copy  of  a 
paper  which  I  propose  presenting  at  a  proper  time  to  Mr.  Fox.* 
I  will  thank  you  to  examine  it,  and  to  suggest  any  alterations 
which  may  appear  to  you  necessary  to  be  made  in  it.  The 
outrages  which  were  committed  at  the  same  port  in  1 804,  by 
the  same  vessels^  under  other  commanders,  as  is  presumed,  in 
both  cases,  are  not  noticed  in  it.  It  has  seemed  probable  to  me 
that  if  I  connected  the  two  casear,  |he  pressure  in  regard  to  the 
laist  one  might  be  weakened  :  that  it  is  better  to  single  th«^t  out 
for  immediate  example,  and  touch  the  other  in  conference,  or  by 
a  speciai^  explanatory  note,  if  necessary,  hereafter.  I  am  not 
decided  in  this  opinion,  and  only  suggest  it  for  your  considera- 
tion ;  we  will  confer  on  it  to-day  when  we  meet. 

^  I  gave  notice  to  the  keepers  of  the  Parks  on  Sunday  last  of 
your  office  and  privllegcr  ia  that  respect.'^ 


*  k  note  oo  the  lubject  of  the  ootraget  committed  off  the  harbour  of 
New-York  by  Cmptain  Whitbj,  commanding  a  squadron  of  British  Ttfsels. 
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Mr>  PiNKNBT  to  Mr.  MeNROE. 

^<  Di  AR  SiRy-rl  send  you  enclosed  a  copy  of  the  B.  project  on 
Impressment.* 

**  It  has  just  occurred  to  me  that  we  have  not  answered  the 
letter  respecting  Sir  H.  Hoskyns'  memorial  lately  sent  to  us ; 
and  as  it  may  save  you  trouble^  I  have  written  (but  in  great 
haste,  and  with  a  very  imperfect  recoilrction  of  the  memorial 
which  you  have ;)  a  letter  in  reply,  which  I  beg  you  either  to 
adopt,  amend,  or  reject  entirely,  for  any  other,  that  upon  looking 
at  the  papers  may  appear  to  suit  the  case*" 

From  the  same  to  the  same* 

«  Thursday,  Nov.  5,  1806. 

^^  Mr  Dbar  Sir,— *I  send  herewith  enclosed  the  hasty  sketch 
of  an  article  on  the  subject  of  Compensation.  I  send  also  the 
amendments  which  it  is  presumable  the  project  of  the  British 
Commissioners  will  require. 

<<  I  do  not  send  an  article  on  the  subject  of  an  open  trade  with 
ibe  West  Indies,  because  they  are  not  likely  to  agree  to  such  a 
tn^de ;  but  yoju  will  find  the  exception  as  to  that  trade,  which  I 
suppose  the  9th  article  must  be  subjected  to. 

^  I  have  suggested  a  provision  in  the  12tht  article  as  to  Contra^ 
hand  OH  return  or  resumed  voyages  ;  but  I  have  some  recoUeo- 
tion  that  you  have  prepared  one  which  I  entirely  approved. 
The  amendments  I  propose  to  the  other  articles  you  will  see 
upon  examining  the  paper  itself/' 

From  the  same  to  the  same, 

^*  Great  Cumberland  Place,  Nov.  4, 180& 
^^  Dear  Sir,— I  regret  very  much  that  Sir  John  Nicholl  has 


?  See  Waite't  State  Papers,  vol.  VI.  p.  324. 

t  Tke  9tli  article  of  the  Treaty  as  finally  agreed  en.    Waiters  State  Pa- 
pers, p.  857-866. 
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been  appUed  to  for  such  a  paper  as  Lord  Auckland  enclosed  to 
yoQ.*  Shallow  as  it  is,  I  think  it  increases 'the  necessity  to  be 
Terj  firm  and  positive  on  our  side  on  the  point  to  which  it  relates. 
There  must  be  some  end  of  this  question. 

<<  I  am  extremely  sorry  that  I  happen  to  be  engaged  to- 
morrow ev^ningy  so  as  to  make  it  impossible  for  me  to  be  of 
your  party  at  dinner.  I  shall  take  care  to  be  at  home  when  you 
call  to-morrow.  1  perceive  that  half-past  one  is  the  time  when 
we  are  expected." 

From  Mr.  Moni^ob  to  Mr.  PimcmsT. 

^  DsiLB  SiR^ — I  have  the  pleasure  to  send  you  a  note  from 
the  British  Commissioners  in  the  sense  suggested  by  them  in 
their  last  interview.!  It  appears  to  be  drawn  with  great  atten- 
tion to  the  objecty^nd  to  be  as  free  from  objection  as  any  paper 
they  can  draw,  which  does  not  answer  our  purpose.  If  yeu 
think  80y  nothing  need^  as  I  presume,  be  said  to  them  respecting 
it.       . 

<^  I  am  engaged  in  the  letter  to  the  Secretary  of  State,  which 
I  hope  to  finbh,  on  the  plan  it  is  commenced,  to-day4  Yours, 
sincerely,  J.  M. 

Nov.  9}  1806. 

*<  I  send  you  a  note  from  General  Lyms(n,  which  shows  that  the 
•mission  to  send  yon  an  invitation  to  the  Lord  Mayor's  feast 
was  owing  to  the  cause  I  had  supposed.  I  shall  be  forced  to  de- 
dine  going,  on  account  of  the  early  departure  of  the  vessel  by 
which  we  shall  send  our  despatch,  which,  however,  will  not  sail 
till  Tuesday." 


*  A  report  from  Sir  John  NichoU,  King's  Adyocmte  General,  jnitifying 
the  Britiih  practice  of  impressing  seamen  on  board  of  neutral  yessels  upoti 
the  high  seas,  on  Uie  ground  that  the  King  has  a  right  to  require  the  service 
<»f  aU  hh  sea-faring  subjects,  and  to  seise  them  by  force,  wherever  found, 
unless  irhhin  the  territorial  limits  of  another  power 

t  Upon  the  subject  of  Impressment   Waite's  State  Papers,  toI.  VI.  p.  839. 

t  Waite's  State  Papers,  vol.  XI.  p.  320. 
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Fr§m  Mr.  VmExwiio  Mr.  Momxm. 

^  Deae  SiEy— The  note  of  the  {(..CommiMioD^s  }b  as  ntii- 
factory  as  it  could  be  made.  I  think  it  does  not  require  any 
answer. 

^<  If  you  do  not  go  to  the  Ghiildhall  dinner^  I  shall  of  cooTBe 
make  an  apology.    I  really  do  not  wish  to  go.^ 


»>> 


From  Mr.  Moneoe  to  Mr.  Pinknst. 

^  Deae  Sie^— *I  have  just  received  thif enclosed  from  Lord 
Holland,  which  I  regret  was  not  directed  to  us  both.  I  should 
express  that  sentiment  ^o  him,  but  that  it  might  induce  him  to 
suppose  diere  was  some  etiquette  between  us.  Though  an  in- 
formal paper,  it  is  a  very  interesting  one  on  a^ublic  subject.* 

^^  On  the  first  point,  the  answer  seems  to  be,  that  we  shall  of 
course  claim  the  same  jurisdiction  of  other  powers  that  is  agreed 
on  with  6.  Britain,  or  be  answerable  to  her  for  a  departure  from 
in  her  favour.  To  the  other,  no  answer  is  now  expected.  To 
me,  however,  it  appears  best  that  I  should  reply  that  we  will  con- 
sult together  on  both,  and  as  it  is  his  intention  that  we  should 
meet  on  Friday  or  Saturday,  that  we  will  be  prepared  to  commu- 
nicate to  him  th^n  freely  our  sentiments  on  both  points.  I  will, 
however,  do  whatever  you  tl^ink  best,  and  am  very  sincerely 
yours. 

IVo»em6cr  14,  1 806," 

From  Mr.  Fnaamr  to  Mr.  Moneoe. 

^^  Deae  Sie, — I  think. the  course  will  be  as  you  suggest^-^that 
you  should  write  such  an  answer  to  Lord  Holland  as  you 
mentictp." 


*  This  note  of  Lord  Holland  to  ^.  Monroe,  related  to  jurkdietion  en 
our  coasts.  He  asked  whether  we  could  suppof  t  it  ta  the  sane  extent 
ag«inst  France.  It  also  related  to  the  duties  oo  British  manufactures,  and 
inquired  whether  we  would  give  a  preference  to  those  of  Great  Britain  in 
refam  for  other  commercial  adrantages. 
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From  Mr.  Mokeos  to  Mr,  Pmxim.. 

^  DcAB  Su, — ^I  have  tfaia  moment  received  the  enclosed  ia- 
iormal  note  from  Lord  Holland,  which  is  quite  vague  and  inde- 
terminate on  our  business,  It  is  very  dbcouraging,  ^h^r  what  has 
passed,  to  find  ourselves  in  this  situation.  I  am  reaUy  quite  pre- 
pared to.  give  a  new  character  at  an  eariy  period  to  the  ne- 
gociation.  However,  on  this  point,  we  will  confer  before  the 
next  meeting,  and  it  is  to  be  hoped  that  the  decisive  conduct  of 
tfabse  persons  in  it,  will  make  an  appeal  to  any  other  than  the 
motives  which  have  hitherto  prevailed  in  the  negociation  un- 
necessary.   «     •    •     • 

<*  PoaTLAND  Place,  Monday  evemngy  V(th  Nov.^* 


From  Mr.  Pinxnxt  to  Mr.  Moneob* 

"  MtBeaa  Sie, — To-morrow  b,  I  think,  the  day  appointedTor 
meeting  the  Q.  Commissioners*    I  will  caH  for  you  in  my  car- 
riage before  i^even.     The  article  in  the  Courier  of  to-night^  is  a 
Very  curious  one  on  the  subject  of  our  nogociation. 
"  Yours  ever  and  truly, 
«  Friday  nighty  bth  Dec.  1806.  .     Wm.  Pinknby." 

From  Mr.  Moneok  to  Mr.  Pikknbt. 

^  FoEiXAND  Plage,  February  liihj  180^. 
^  Mt  Deae  S^e, — I  have  the  pleifsure  to  enclose  you  a  letter 
which  I  have  just  received  from  Lord^  Holland  and  Auckland, 
announcing  their  authority  from  their  government  to  pursue  the 
objects  which  remain  to  be  settled  between  the  two  countries.* 
They  propose  a  meeting  on  Saturday  or  Tuesday  next,  as  may 
best  suit  us.  If  you  have  no  objection,  I  should  prefer  the  earliest 
day.    Win  you  be  so  good  as  to  give  an  answer  to  that  effect? 


«  Tka  sabjccu  of  Boaadarj,  aad  NaTigmtion  of  the  Miitlsiippi,  Indian 
trade,  compensation  for  epoliation,  which  had  not  been  included  in  t^e  trea- 
ty sipied  on  the  1ft  Dectaiber,  1806. 
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Perhaps  it  may  be  well  to  express  some  satisfaction  that  his 
Majesty  has  thought' fit  to  commit  this  additiona]  trust  to  charac* 
ters  in  whom  we  so  much  confide,  or  with  whom  we  have  been 
happy  to  have  been  connected  in  the  late  negociation — ^though 
in  that  do  as  you  think  best.* 

^<  Do  you  and  Mr^.  Pirikniey  go  to  l*ie  court  to-morroW  ?  In 
case  yon  do,  we  wiU  have  the  pleasure  to  call  for  you  at  one 
o'clock,  if  you  aj^rove  that  hour.  We  probably  su&red  by  be- 
ing too  late  the  last  drawing-room.^ 

Prom  Mr.  Pineivkt  to  Mr.  MaNKOc. 

'^  Monday  nighty 
*'  My  Dear  Sie, — ^I  am  extremely  sorry  that  I  was  out  when 
you  were  so  good  as  to  call.  W.  shall  copy  your  project,  whidi 
I  have  not  yet  read ;  and  if  I  should  think  it  worth  whilt>,  my 
draft  of  an  article,  as  a  substitute  for  the  5th  in  the  ConveBtion^ 
shall  be  copied  also  for  consideration. 

.  '<  I  ^hall  be  happy  to  s^  you  at  any  hour  in  the  morning  after 
ten.  It  may,  perhaps,  be  well  that  yfe  should  have  an  hou|r  to- 
gether before  we  go  to  our  Qonference.'' 


*  It  may  not  be  improper  to  obserre  that  the  Editor  haB  been  assured  from 
Ihe  hig:hest  authority ,  that  the  British  CommissioDen,  doling  the  whole 
course  of  these  negociations,  showed  the  most  candid  and  conciliatory  dis- 
position/at  the  same  tiibe  that  tliey  wece  <ki]y  attentive  to  the  interests  of 
their  own  countrj.  Xliat  amiahle  and  accompiished  nobkssao,  Lord  Holland, 
it  is  well  known,  cherishes  for  this  coootry  and  its  free  institutions,  those 
feeling  of  kindness  which  he  imbibed  from  his  illustrious  relatiTC,  Mr. 
Fox,  and  which  we  may  be  allowed  to  believe  have  been  confirmed  by 
his  own  enligtitened  judgment.  Lord  Auckland  seemed  also  desirous  by  a 
conciliatory  deportment  to  rraioye  any  nnfavourable  imprcsakoas  winch 
might  have  been  taken  op  againtt  him  during  the  war  of  our  r^olntien, 
wthout  however,  adverting)  on  any  occasion,  to  the  transactions  of  tbosa 
times.  The  British  negoctators  were,  however,  in  the  hands  of  their  govern- 
ment, whose  orders  they  obeyed ;  and  it  is  well  known  that  the  cabinet  it- 
self was  made  up  of  fragile  and  discordant  materials,  all  its  proceedings 
.being  looked  upon  with  extreme  jealousy  by  the  opposition  of  the  day. 
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From  tike  same  to  the  same. 

^  Mt  Drak  Sir, — ^Enclosed  is  our  project  on  the  subject  of 
Boundary.  The  5th  article  is  modelled  upon  Mr.  King's  con- 
vention, with  a  little  of  the  phraseology  of  your  plan  introduced 
into  it.    The  6th  relates  to  Grand  Manan.* 

^'Be  so  good  as  to  examine  the  two  last,  and  mould  them  into 
any  other  shape  that  you  prefer.  The  day  has  been  so  forbid- 
ding th^  I  have  not  ventured  out.^' 

From  the  same  to  the  same. 

"February  23 flSOJ. 
*  «  Mv  Deai  Si»,— 'W.  has  nearly  finished  copyhig  the  note  to 
Lord  Holland  and  Lord  Auckland.  It  remains  as  it  did  when 
f 'bad  the  pleasure  to  see  you,  and  will,  I  think,  do  very  well  in 
dMtt  form.  I  have  not  been  able  to  accommodate  what  I  struck 
oat  of  the  note  in  its  first  «bape  to  the  ideas  lately  suggested ; 
ttad  I  hardly  think  It  worth  while  ta  make  another  attempt.  Any 
lUifg,  however,  that  you  think  will  improve  it,  shall  be  added ; 
and  if  you  believe  that  ai^y  thing  more  is  neiiessary,  I  beg  you  to 
have  the  goodness  to  write  It,  and  to  mark  the  place  where  it 
shall  be  inserted.  I  send  you  my  draft,  and  W.'s  copy  so  far  as 
it  go^,  whidi,  I  think,  is  as  Yar  as  the  end  of  your  ameodmont. 
Be  so  good  ai»  to  let  me  have  these  pretty  early  to-morrow,  (be- 
tween ten  and  eleven  o'clock,)  and  the  copy  shall.be  completed 
for  our  meedng  on  Thursday,  with  the  B.  Commiasi90<ers.  Will 
you  take  the  trouble  to  call  for  me  on  Thursday  ?" 

From  ^j[r.  MoNJUJi  to  Mr,  Pinkkst. 

"  Mt  Dear  Sqt^^I  have  this  mommit  leceived  the  encksed 
from  Lord  Avcklandi  by  whieb.l  find  with  surprise  that  we 


•  See  Waite'i  State  Papers,  toI.  vi.  p.  387-399. 
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were  expected  at  his  office  yesterday  by  him  and  Lord  Holland. 
I  read  hia  note  to  me  as  you  did,  and  we  are  therefore  not  to 
blame  for  the  omission.  I  am  gomg  to  call  on  Lord  Auckland 
with  Colonel  Humphreys  about  two,  and  will  come  by  for  you 
in  ray  carriage  if  you  will  be  so  good  as  to  accompany  us ;  it 
will  furnish  an  opportunity  for  making  an  explanation  withodt 
form. 

'  ^^  I  will  bring  our  note  about  indemnities,  which  I  think  we 
shall  easily  arrange,  and  very  satisfiictorily,  by  leaving  out  one 
paragraph,  and  making  one  or  two  modifications  which  I  will 
explain/' 


From  Mr.  Pinkkst  to  Mr.  Monboe. 

^'  Mt  Deab  Sir^ — I  send  you  our  letter,*  with  a  copy  of  o4r 
letters  to  Lord  Howick,  and  Lords  Holland  and  Auckland. 

The  other  letter  (on  the  subject  of  the.  supplemental  Conven- 
tion) will  be  ready  to-morrow  or  next  day,  and  may  be  sent 
(together  with  a  duplicate  of  this,  which  I  will  have  prepared) 
by  the  Shepherdess.!  I  propose  to  date  the  other  letter  of  the 
l^th  of  April.  W.  will  make  a  copy  of  Mr.  Canning's  last  note 
to  us,  if  you  will  allow  hhn,  for  the  purpose  of  being  enclosed.'* 


From  the  same  to  the  same* 

«Af«y7,  ISOr. 
"  My  Dear  Sia,-^I  enclose  a  short  letter  to  Mr.  Madison 
acknowledging  the  receipt  of  his  letter  of  the  1 8th  of  March,  and 
transmitting  Mr.  Murray's  statement  of  cases  for  hearing  before 
the  Lords  of  Appeal.     Of  this  paper  I  have  retained  a  copy. 


•  Mr.  Pittkney  and  Mr.  Monfoe's  Joint  letter  of  tiie  Sfd   April,  1807,  t* 
tiM  Secf  etary  of  State     Waicc*f  3utc  Papers,  ▼•l.'vi.  p.  878. 
f  Waite'f  State  Papers,  toL  wi.  p.  887. 
t  Waite's  State  Papen,  toL  vi.  p.  400. 
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^<  I  enclose  a  letter  of  uy  own,  which  I  beg  you  to  hKve  the 
goodness  to  send  with  the  other,  if  by  the  Shepherdess.^ 


/It  is  well  known  that  before  the  above  nego* 
eiations  were  brought  to  a  termination  a  change 
took  place  in  the  British  cabinet  which  brought 
Mr.  Canning  into  the  Foreign  Office ;  and  the 
misunderstanding  between  the  two  countries  was 
still  further  increased  by  the  attack  on  the  frigate 
Chesapeake^  by  the  British  frigate  Leopard,  in 
June,  1807.  The  new  cabinet  having  doter mined 
to  send  a  special  minister  to  the  United  States^ 
who,  it  was  supposed,  would  also  be  authorized  to 
adjust  the  other  subjects  of  difference,  Mr.  Monroe 
was  anxious  to  dvail  himself  of  this  opportunity 
of  returning  home,  and  of  leaving  Mr.  Pinkney  in 
London,  in  charge  of  the  affairs  of  this  country, 
as  minister  resident.  The  difficulties  ^ which 
opposed  this  arrangement  in  the  mind  of  Mr. 
Pinkney,  and  the  motives  by  which  his  scruples 
were  finally  overcome,  are  explained  in  the  fol- 
lowing correspondence. 

Mr,  PiNKNST  to  Mr.  Monkoc. 

**  Gesat  Cdmbsblano  Placi;^  Fridmy^  October  2,  ISOT. 
^  Mt  Bkae  Si&,-*I  think,  upon  reflection,  that  I  ought  not  to 
i;o  to  Downing-street  to-morrow  for  the  purpdse  suggested  in  our 
convenation  of  this  afternoon.     I  have  certainly  no  public  cha- 
racter here  but  that  of  Comiaissioner  Extraordinary  and  Pleni- 
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potantiarj^  f^f  which  ihe  foactions,  as  defined  in  onr  joint  eom- 
mission,  are  different  from  those  of  a  mere  Minister  Pleni|iGten- 
tiary.  My  eventual  appointi^ent  of  the  12th  of  May,  1806,  as 
your  successor  in  the  ordinary  legation,  being  the  act  of  the  Presi* 
dent  alone,  could  only  be  in  Ibrce  (as  the  commission  itself  very 
properly  states)  until  the  end  of  the  session  of  the  Senate  next 
following  its  date.  The  letters  of  credence,  it  is  true,  do  qot 
contain  the  same  express  limit  which  is  to  be  found  in  the  com- 
mission ;  b«t  Che  eonMil^tian  of  the  United  SlRttt  crentea  it  as 
effectually  as  if  k  were  declared  in  the  letters  themselves.  If  I 
should  request  to  be  considered  here  as  the  general  minister  of 
our  country,  I  could  not  refer  that  request  to  any  authority  from 
our  g6vernment ;  but  should  be  obliged  to  disclaim  such  autho- 
rity at  the  very  time'  of  making  the  request.  My  evident  want 
of  power  could  only  be  supplied  by  you ;  but  that  would  in  sub- 
stancie  (let  the  mode  of  doing  the  busine^  be  what  U  might)  hf-ve 
the  inadmissible  effect  of  making  me  a  ChargS  d* j4f  aires. 

"  I  am  persuaded,  therefore,  that  I  cannot,  with  propriety 
seek  to  have  any  concern,  without  the  ftirther  orders  of  the  go* 
vemment  of  the  United  States,  with  such  of  our  affairs  here  as  aie 
not  withm  the  scope  of  the  special  mission  ;  althoi^li  I  feel  no 
want  of  confidence  that  it  would  not  be  disagreeable  Jto  the  Pre- 
sident that  they  should  be  left  in  my  hands  upon  your  departure, 
notwithstanding  that  my  commission  has  not  been  renewed,  and 
that  ona  of  the  most  important  of  the  subjects  confided  to  our 
J4ttnt  care,  has  recendy  been  withdrawn,  wi^  a  view  te  the  pub- 
lic advantage)  from  the  spedal  missiooy.and  confided  solely  to 
you,^* 


Mr*  MoNBOB  to  Mr.  Pinknkt. 

"  Mt  Dear  Sip^— I  bnve  the  pleaaivre  to  endose  you  some  notes 
which  I  have  just  received  from  Mr.  Canning  and  Sir  Stephen 
Cottrel,  which  communicate  the  arrangement  made  for  my  pre- 
sentation to  the  King  to«monrow,  for  the  purpose  of  tak'mg  leave 
of  him.  I  send  you  also  a  sketch  of  a  note  which  I  propose 
canying  with  me  to  Mr,  Canning,  which  is  intended  to  transfer 
the  bnsiaess  in  my  hands  onriojm.    As  it  is  mj  wish  to  form 
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tliiciieu  in  tfie  manner  hett  adapted  to^  the  object^  and  most 
agreeable  to  you,  I  hope  you  will  he  so  good  as  to  make  any 
conrttelioii  in  it  whieh  yoa  think  proper." 

From  Mr.  Pwknbt  to  Mr,  Monroe 

'  *^  Mt  Bcar  Sik^— I  see  no  ohjeetion  to  the  terms  of  the  note 
which  yoo  propose  to  leave  with  Mr.  Cannings  1  take  into  con- 
sideration, however,  that  the  sahject  will  be  ei^plained  in  detafl 
to  Mr.  Canning  in  yonr  interview,  and  particularly  that  the  letter 
of  credence  to  the  King  will  t>e  shown  to  him.  It  is  only  in 
case  this  arrangement  shall  be  found  to  be  perfectly  acceptable 
to  the  British  government,  that  I  presume  the  note  will  be  left. 
In  any  other  view  the  appointment  of  a  mere  Charge  (PJjfinres 
will  be  the  best  course,  and  it  is  one  to  which  ^I  have  not  the 
slightest  objection. 

<^  I  beg  you  to  be  assured  that  I  have  the  utmost  confidence, 
that  you  wish  this  a£fair  to  be  made  as  satisfactory  as  possible  to 
me— and  that  I  have,  on  every  occasion,  a  perfect  reliance  upon 
your  friendship." 

Frmn  tkfi  sanu  to  the  $sme. 

^  Mt  Deas  Sib^ — I  did  not  happen  to  be  at  home  when  your 
note  of  this  morning  was  brought  here,  and  I  have  since  my  re- 
turn been  so  much  interrupted,  that  I  could  not  send  to  you  unUl 
this  moment. 

<^  I  suppose  it  will  be  proper,  and  perhaps  indispenttble  that 
an  account  (very  brief  indeed)  of  the  transactions  of  the  joint 
mission  should  go  to  the  United  States  by  the  Revenge,  You 
will  find  in  a  sketch  now  enclosed,  what  I  have  believed  to  be 
sufficient.  If  you  approve,  or  will  have  the  goodness  to  correct 
an<t  add  as  you  see  occasion,  and  wifl  then  send  it  to  me,  I  will 
have  it  copied  to-night,  and  it  may  be  signed,  &c.  early  in  the 
morning.  I  have  copies  prepared  of  all  the  enclosures,  except 
only  the  project  of  alterations  left  with  Mr.  Canning.  This  you 
have^  and  if  you  will  send  It  to  me,^I  will  h^ve  that  copied  also. 
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'<  The  arrangemeiit  with  Mr.  Canning  relative  to  myielf,  I  have 
not  mentioned  in  our  joint  letter.  You  will,  of  course,  explain 
that  to  Mr.  Madison,  and  I  shall  do  so  likewise.  My  letter  to 
Mr.  Madison  I  will  send  to  you  to-night,  or  to-morrow  morning, 
and  I  beg  of  you  to  prevail  upon  Dr.  Bullus  to  take  charge  of  it. 

^*  I  return  enclosed  (with  my  signature)  the  letters  to  General 
Armstrong  and  Mr.  Bowdoin,  of  which  ~W.  has  taken  copies  to 
he  transmitted  with  ow*  joint  letter  to  Mr.  Madison.  I  enclose 
also  copies  of  your  note  to  Mr.  Canning,  and  his.  reply  upon  my 
subject — which  I  presumed  you  wished,  for  the  purpose  of  being 
transmitted  in  your  own  despatch.  The  originals  I  will  give  yon 
to-morrow." 

From  Mr^  Pinknby  to  Mr.  Mapison. 

^Private.  London,  Octoher  IWA,  ISOT- 

"  Deab  Sik, — Mr.  Monroe  will,  doubtless,  sufficiently  explain 
the  subject  of  this  letter ;  but  it  seems,  notwithstanding,  to  be 
proper  that  I  shoul4  trouble  you  with  a  very  brief  explanation  of 
it  myself. 

<'  This  government  having  determined  to  send  a  special  envoy 
to  the  United  States  upon  the  subject  of  Mr.  Monroe's  late  in- 
structions, and  it  being  probable  (although  not  avowed)  that  this 
envoy  would  haye  ulterior  powers  to  treat  upon  all  the  topics  which 
affect  the  relations  of  the  two  countries,  Mr.  Monroe  expressed  a 
wish  to  return  without  delay  to  the  United  States,  and  to  leave 
with  me  the  affairs  of  our  country  in  quality  of  Minister  Ex- 
traordinary and  Plenipotentiary.  So  far  as  respected  the  busi- 
ness of  the  ordinary  legation,  there  was,  undoubtedly,  a  difficul- 
ty of  form,  if  not  of  substance,  in  the  way  of  its  coming  into 
my  hands  in  any  other  than  the  inadmissible  character  of  a  mere 
ChargS  eP Affaires^  My  credentials  as  Mr.  Monroe's  successor, 
expired  with  the  session  of  the  Senate  next  following  their  date, 
and  had  not  been  renewed ;  and  my  commission  as  Minister  Ex- 
traordinary gave  only  limited  powers  for  specified  objects.  It 
appeared  to  be  my  duty,  however,  in  case  it  should  not  be  unac- 
ceptable to  the  British  government  to  communicate  with  me  in 
the  event  of  Mr.  Monroe's  departure  as  if  I  were  regularly  ac- 
credited^ the  Minister  Pleiii](>oteotiary  of  the  United  States,  to 
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dMUent  OQ  my  part  to  such  an  arrangemeDt,  as  beiog  more  eli- 
gible ia  the  present  conjancture  than  the  appointment  of  t 
Charge  tPJfaires,  Mr.  Monroe  accordingly  wrote,  arith  my  ap- 
probation,  a  note  to  Mr.  Canning  to  that  effect,  to  which  some 
personal  explanations  were  added,  and  received  a  reply,  of  which 
a  copy  is  enclosed,  adopting  the  arrangement  proposed. 

^  You  wiU  perceive  that,  in  lending  myself  to  this  step,  I  have 
ventured  to  infer  the  approbation  of  the  President  from  what 
certainly  does  not  express  it.  ft  would  have  been  much  more 
agreeable  to  me  that  a  Chargi  d' Affaires  should  be  left,  and 
that  I  should  remain  in  my  character  of  Commissioner  Extra- 
ordinary until  the  government  of  &e  United  States  should  have 
an  oppOTtunity  of  taking  its  own  conrse.  In  that  mode  I  should 
have  been  relieved  from  all  embarrassment ;  but  thinking  that  the 
public  interest  required  the  course  actually  adopted,  and  that 
it  was,  moreover,  that  which  was  likely  to  fulfil  the  expectations 
of  the  President,  I  did  not  consider  mysdf  at  liberty  to  consuh 
my  own  inclinations. 

^  llie  donduding  expressions  of  Mr.  Canning's  note  afford  me 
an  opportonity  of  sayhig  that,  in  awaiting  here  the  orders  of  the 
President,  I  am  ready  to  return  or  to  remain,  as  he  shall  think  the 
interest  of  our  Country  requires.  I  beg  you  to  be  assured  that 
as  I  accepted  the  trust  which  called  me  abroad  with  no  selfish 
motsre,  (akhoogh  I  felt  haw  much  I  was  honoured  by  it,)  I  should 
regret  that  any  indulgent  feeling  towards  me  should  in  any  de- 
gree restrain  the  President  firom  promoting,  in  the  way  he  thinks 
best,  that  which  I  know  b  the  constant  object  of  his  care — the 
general  good.  Neither  the  unfeigned  veneri^tion  in  which  I  hofd 
his  character,  nor  the  grateful  recollection  which  I  have  not  for 
a  knoinant  ceased  to  cherish  of  the  manner  in  which  he  has  been 
so  good  as  to  distinguish  me,  will  suffer  any  abatement,  although 
he  should  think  fit  to  place  some  other  than  myself  in  the  sta- 
tion which  he  once  destined  for  me.  I  am  quite  sure  that,  what- 
ever riiafl  be  done,  the  manner  of  it  will  be  liberal  and  kind ; 
asd  trusUng,  as  I  do  most  confidently,  that  1  shall  carry  out  of 
the  public  service,  leave  it  when  I  may,  the  pure  name  \vith 
which  I  entered  it,  and  the  unabated  good  opinion  of  the  govern- 
ment I  have  been  proud  to  serve — the  rest  is  of  little  importance^'' 
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The  fidgnature  of  the  articles  of  a  treaty  od 
the  3l8t  of  December,  1806,  had  been  accom- 
panied by  a  declaration  of  the  British  Com- 
missioners, in  which  they  asserted,  on  the  part  of 
their  government,  the  right  to  retaliate  upon  neu- 
tral nations  the  decree  of  blockade  issued  by  the 
Emperor  Napoleon  at  Berlin  on  the  21st  of  the 
preceding  November,  and  stated  that  the  signa- 
ture of  the  proposed  treaty  must  not  be  consider- 
ed as  precluding  the  exercise  of  that  right,  in 
case  the  enemy  should  not,  before  the  treaty  was 
returned  from  America  with  the  ratification  of 
our  government,  have  relinquished  his  preten- 
sions, either  formally  or  tacitly,  or  the  United 
Btates,  by  their  conduct  or  assurances,  should 
not  have  satisfied  the  British  government  that  it* 
would  not  submit  to  the  decree.  This  declara- 
tion was  almost  immediately  followed  by  the  Or- 
ders in  Council  of  the  7th  of  January,  1807,  in 
which  neutrals  were  prohibited  from  trading  from 
one  port  to  another  port,  both  of  which  ports 
should  belong  to,  or  be  in  possession  of  France 
or  her  allies.  This  measure,  although  it  profess- 
ed to  be  in  retaliation  of  the  Berlin  decree,  wa» 
in  substance  an  extension  of  the  blockade  which 
had  been  notified  on  the  16th  of  May,  1806,  of 
the  coast,  rivers,  and  ports  from  the  river  Elbe  to 
the  port  of  Brest,  both  inclusive,  which  was  so 
qualified  as  merely  to  interdict  the  trade  from 
port  to  port  within  those  limits. 
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These  extraordinary  measures  of  France  and 
Great  Britain,  together  with  the  attack  on  the 
frigate  Chesapeake,  seemed  to  threaten  the 
United  States  with  the  imminent  dangeV  of  being 
involved  in  the  European  war.  But  Mr.  Pinkney, 
in  a  private  letter  to  Mr.  Madison,  dated  the  13th 
of  August,  1807,  in  which  he  speaks  of  the  Pre- 
sident's Proclamation  relative  to  the  recent  out- 
rage in  our  seas,  states  that  the  proclamation  was 
approved  in  England,  and  had  evidently  produced 
the  best  effects — and  that  there  was  no  room  to 
doubt  the  disposition  of  that  government  to  peace 
and  atonement.  This  prospect  was  soon  to  be 
clouded  by  the  Orders  in  Council  of  the  16th  of 
November,  1807,  and  otder  subsequent  orders, 
prohibiting  all  neutral  trade  with  ports  of  France 
and  her  allies,  or  of  any  other  country  at  war 
with  Great  Britain,  and  of  all  other  ports  in  Eu- 
rope from  which  the  British  flag  was  excluded, 
unless  such  trade  should  be  carried  on  through 
the  ports  of  Great  Britain,  under  her  licenses, 
and  paying  duties  to  her  exchequer.  The  view 
which  Mr.  Pinkney  took  of  this  alarming  state 
of  affairs,  will  be  seen  by  the  following  extract 
from  his  private  letter  to  Mr,  Madison,  of  the  7th 
of  December,  1807. 


<<  Some  American  vessels  have  been  warned  under  the  orders 
of  council,  and  permitted,  after  coming  in^to  proceed  on  their 
voyages^  which,  however,  must  now  be  full  of  danger. 
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<<  There  is  erery  probability  that  Sweden  will,  either  willingly 
or  unwillinglyy  soon  unite  with  Russia  in  her  measures  against 
England ;  Austria  is  already  said  to  be  a  pariy  to  them.  The 
United  Sutes  alone  remain ;  and^  as  if  it  was  desirable  to  cast 
off  the  rriendship  of  all  the  world  in  this  hour  of  their  greatest 
peril,  the  British  government  persecutes  us  with  the  inost  ioju- 
dicious,  wanton,  and  extravagant  aggression  that  ever  was  ven- 
tured upon  by  a  nation  in  the  arrogance  of  prosperity,  and  in 
the  fullness  of  unquestioned  power.  I  lament  to  say  that  this  vile 
measure  continues  to  be  more  popular  than  it  ought  to  be.  Most 
of  the  opposition  with  whom  1  have  lately  conversed,  arraign  it 
as  foolish,  rather  than  unjust ;  but  in  general  it  is  {^proved.  A 
portentous  delusion  seems  to  have  taken  possession  of  the  nation* 
It  was  to  have  been  expected  that  the  affair  of  Copenhagen 
would  have  alarmed  a  moral  and  intelligent  people  by  the  prodi- 
gal waste  of  national  character  which  it  could  not  faU  to  pro- 
duce, as  well  as  by  the  horrible  violence  which  it  offered  to  every 
thing  like  principle,  and  even  to  the  ordinary  maxims  of  policy. 
It  has,  however,  scarcely  excited  a  murmur.  It  is,  indeed,  under- 
stood, that  it  will  be  assailed  in  Parliament  by  the  late  ministry 
and  their  adherents,  except  Tlioroas  Grenville,  and,  perhaps, 
Lord  Grenville.  It  is  equally  understood  that  this  attack  will 
end  in  nothing.  If  Lord  Grenville  should  (as  some  assert, 
though  I  incline  to  think  erroneously)  support  the  Copenhagen 
business,  it  is  believed  that  it  will  be  the  signal  of  his  separation 
from  a  party  with  which  he  never  has  been  cordial,  and  of  an 
approaching  union  with  the  present  minbters,  who  are  said  to 
desire  extremely  to  bring  Lord  Gi*enville  and  the  Marquis  Wei- 
lesley  into  office. 

<^  Since  my  letter  of  the  23d  of  last  month,  Mr.  Bowdoin  has 
put  into  my  hands  a  copy  of  a  letter  from  the  French-  Minister  of 
Justice,  to  the  Procureur  General  of  the  Council  of  Prizes,  dated 
the  18th  of  September  last,  with  which  General  Armstrong  has 
doubtless  made  you  acquainted.     I  enclose  a  copy  of  it** 


*  Thii  rescript  i^ave  a  different  interpretation  to  the  Berlin  deHret  from 
what  the  Council  of  Prises  bad  at  first  given  to  it,  when  they  had  cMitidered 
it  as  a  mere  municipal  regulation,  forbidding  the  entry  of  neutral  ▼«ssek 
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u  ix  ig  perieetly  eertain  that  the  Biitish  govemmeiit  had  no 
knowledge  of  this  paper,  when  the  Orders  in  Council  were  kh 
sued ;  and  indeed  that  they  have  no  knowledge  of  it  even  now. 
Thej  hare  heacd  of  certain  declarations  imputed  to  the  £mperor 
of  France  at  his  levees,  (with  what  truth  I  know  not ;)  but  these 
coaM  hardly  be  considered  as  very  certain  indications  of  what 
woidd  be  done ;  lar  less  as  oonstiloting  in-  themselves  a  measure 
agamst  which  there  could  be  actual  retaliation  throi^h  the  rights 
of  neutrals. 

^  The  sitoation  in  which  we  are  now  placed  by  the  violence^ 
and  injastice  of  others  is  certainly  an  arduous  one ;  bat  it  will  be 
met  by  our  government  with  all  the  temper,  wisdom^  and  virtue, 
which  it  so  imperiously  reqobes,  and  by  our  people  with  the 
patriotism  which  belongs  to  them. 

^  War  between  our  country  and  Great  Britain  is  not  generally 
expected  here.  There  is  a  disposition  in  many  to  anticipate 
some  strong  measure  on  our  part,' but  not  war ;  and,  it  is  taken 
for  gtnnled  that  Great  Britain  will  not  seek  a  war  if  we  should 
stop  short  of  actual  hostility.  The  letters  in  the  Morning  Chro» 
nicle  (from  A.  B.  to  the  editor)  which  I  have  sent  you  as  they 
have  appeared,  are  from  the  pen  of  one  of  the  ablest  and  warm-^ 
est  of  our  friends  in  England.  They  are  not  without  great 
error* ;  but  they  speak  with  considerable  exalktness  the  sense  of 
Us  party,  the  most  frivourable  of  any  in  this  countrjr  to  the  Uni* 
tedSutes.'' 


In  a  letter,  dated  the  21st  December,  1807,  he 
says :  •      . 

<<  I  ought  not,  perhaps,  to  have  been  quite  so  scrupulous  of 
writing  to  you  on  public  affairs  during  the  existence  of  the  joint 
mission ;  but  you  will  do  me  the  justice  to  believe  that  the 
scruple  was  sincerely  felt,  and  yielded  to  frequently  with  great 


comio^  from  England  into  French  ports,  and  not  authorising'  leiiures  on 
the  high  teas  of  Aeotrab  bound  to  or  from  British  ports. 
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reluctance.  You  will  now  have  reason,  perhaps,  to  complaia  of 
me  for  writing  rather  too  much  than  too  little,  I  shall,  however, 
continue  in  general  to  mark  ray  letters  "private,''  by  which 
their  freedom  and  frequency  will  be  rendered  innocent  at  least, 
if  they  shall  not  be  useful. 

«  Yen  will  find  that  I  have  been  careful  to  send  you  by  ewery 
opportunity,  newspapers,  pamphlets,  &c.  since  Mr.  Monroe's 
departure  ;  as  indeed  I  sometimes  ventured  to  do  before.     May 
I  beg  that  those  from  the  United  States  may  be  sent  with  more 
regularity  ?    I  ought  to  remark,  thai  a  pamphlet,  favourable  to 
British  pretensions,  and  decrying  our  own,  is  no  sooner  published 
in  America  than  it  finds  its  way  across  the  Atlantic,  gets  into 
general  circulation  here,  and  is  quoted,  praised,  and  sometimes 
republished ;  whereas  those  of  an  opposite  description  either  do 
not  arrive  at  all,  or  come  too  late.     Some  pamphlets,  of  a  most 
pernicious  kind,  having  a  British  cliaracter  strongly  stamped 
upon  them,  have  lately  been  imported  from  the  United  States,  and 
advertised  for  republication  by  English  booksellers.     I  should 
have  been  glad  to  see  the  antidote  accompanying  the  poison.     I 
am  a  sincere  friend  to  peace  with  all  the  world,  while  it  can  be 
preserved  with  honour :  but  the  ^strange  productions  to  which  I 
allude  not  only  dishonour  or  betray  the  cause  of  our  country, 
but  tend,  if  read  in  Great  Britain,  to  produce  a  temper  unfriendly 
to  accommodation ;  and  thns,  while  th«*y  inveigh  against  war, 
contribute  to  produce  it.     The  effect  of  these  works  is  greatly 
assisted  by  the  wonderful  ignorance  which  has  prevailed,  and 
still  prevails,  among  all  ranks  of  people  in  Great  Britain,  relative 
to  the  reciprocal  conduct  of  France  and  the  United  States  to- 
wards e^ch  other.     The  President's  Message  has,  for  that  reason 
only,  been  almost  universally  misapprehended.     Even  our  best 
friends  have  mistaken  and  complained  of  it.     In  the  course  of 
my  private  intercourse  (as  well  with  the'  opposition  as  with  the 
friends  of  ministers)  I  have  done  all  that  was  consistent  with 
discretion,  to  give  more  correct  notions  on  the  subject ;  but  the 
press  only  can  remove  completely  the  prevailing  error,  and  to 
that  expedient  it  would  be  improper  that  I  should  have  recourse. 
Some  of  the  most  distinguished  men  in  Enjrland,  however,  have 
been  referred  to  General  Armstrong's  letter  to  the  French  Minis- 
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ter  of  Marine^  and  the  anawer  of  that  minifter^  as  published  in 
the  American  newspapers  during  the  last  winter,  and  to  oar  Con- 
vention with  France,  and  maj,  perhaps,  do  what  I  cannot. 
Their  own  newspapers  prove  in  part  the  practice,  (even  now) 
under  the  French  decree  of  November,  1806;  and  it  is  well 
known  to  aiany  persons  here,  (notwithstanding  the  general  igno- 
rance) that  France  has  never  acted,  and  does  not  at  this  time  act, 
upon  the  parts  of  the  decree,  which  might  seem  intended  for  ex- 
ternal operation,  as  maritime  rules. 

^  There  are  rumours  of  a  schism  mi  the  cabinet  (relative  to  the 
Cathoiks ;)  but  I  am  told  by  a  member  of  the  late  administra- 
tion that  it  will  come  to  Jipthing*'' 


In  a  letter  to  Mr.  Madison,  dated  the  Slat  of 
December,  1807,  he  says:  ^ 

^'  Accounts  from  America  begin  to  he  regarded  here  with 
great  interest,  and  to  be  remarked  upon  in  rather  an  altered 
tone.  I  confess  that  I  expect  them  myself  with  peculiar  anxiety:, 
althOQgh  without  a  particle  of  doubt.  The  attitude  which  our 
government  is  now  to  take  will  fix  our  destiny  for  ever  ;.  and  my 
trust  is  strong  and  confident  that  both  will  \^  worthy  of  the  high 
name  of  our  country. 

'^  In  my  pnblic  letters,  I  have  ventured  to  intimate  my  opinions 
as  to  the  conduct  which  the  crisis  demands  from  us.  You  will 
excuse  me,  I  am  sure,  if  in  a  private  letter  1  speak  with  more 
freedom. 

'^  It  will,  I  sucerely  hope,  be  the  solemn  conviction  of  every, 
man  in  America,  (as  it  is  mine)  that  it  has  become  impossible, 
without  the  entire  loss  of  our  honour,  and  the  sacrifice  of  every 
thing  wfakh  it  is  our  duty  to  protect,  to  submit  in  the  smallest 
degree  to  that  extravagant  system  of  maritime  oppression,  (pri^ 
ceeding  more  from  jealousy  of  our  rising  greatness  than,  from 
the  motives  actually  avowed)  by  which  Great  Britain  every  day 
exemplifies  in  wious  modes  the  favourite  doctrine  of  her  in- 
fotuated  advisers,  that  Power  andRightfiil  Dominion  are  equiva- 
lent terms. 


Digitized 


by  Google 


[  76  ] 

^^  No  man  can  depreeale  war  upon  ligfal  and  frivoloos  grmmds 
more  sincerely  than  J  shduld  do.  But  if  war  arises  out  of  our 
resistance  to  this  pemieions  career  of  arrogance  and  selfishness, 
which,  while  it  threatens  our  best  interests  with  rain,  is  even 
more  insulting  than  it  is  injuriousy  and  more  humiliating  than  it 
is  desbuctive,  can  it  be  doubti^d  that  our  cause  is  a  just  one,  or 
Aat  we  shall  be  able  and  willing  to  maintam  it  as  a  great  and 
gallant  nation  ought  to  do  ? 

^  I  have  read,  not  without  indigniition,  in  American  newspa- 
pers and  pamphlms,  (Jiot  we,arerioo  feeble  to  assert  oar  honour 
against  the  power  of  Great  Sritttn,  <«*  to  defend  ourselves  against 
her  encroachments.  This  slander  is  not  believed  by  those  who 
publish  it ;  but  if  it  were  true,  instead  of  being  immeasurably 
false,  there  are  bounds  to  submission,  beyond  which  even  the 
feeble  can  submit  no  longer.  Our  government  has  diown  a  lau- 
dable solicitude  for  peace  with  all  ike  world,  and  has  acted 
wisely  in  its  efforts  to  preserve  it  But  the  time  has  arrived 
when  it  seems  to  be  certain  that  we  must  ^ther  jrield  up  all 
that  we  priae  of  reputation,  of  fortune,  and  of  power,  to  die 
naval  despotism  of  this  country,  Jgp  meet  it  with  spirit  and  reso- 
hidon ;  if  not  by  war,  at  least  D^some  act  of  a  sti^mg  and  de- 
cisive character. 

^  The  argument  against  resistance  to  Brltiah  aggrearions, 
founded  upon  supposed  danger  from  France,  vi  Great  Britain 
should  be  greatly  weakened  by  that  resistance,  prf»ves  too  much, 
and  is  otherwise  felse  in  feet  and  in  reasoning.  Without  beii^^ 
blind  to  the  enormous  power  and  other  dangerous  attribates  of 
the  French  government,  I  am  persuaded  that  we  have  little  to 
fear  from  France,  and  that  itis  practicable  (as  it  is  moat  empha- 
tically our  interest)  to  be  at  peace,  without  idenlifyiHg  ouradves 
trith  her 

*^It  maybe  admitted,  liowever,  that  France  is  a  subject  of 
^prehension  to  America  as  well  as  to  Europe ;  but  are  we  on  Aat 
account  to  sufier  with  patience  every  wrong  iiHiich  Great  Britain^ 
stimulated  by  the  jealousy  of  her  merchants,  or  the  avarice  of 
her  navy,  or  the  pride  of  conscious  power,  may  inflict  upon  us  ? 
Such  a  state  of  abject  slavery  to  our  fears,  such  a  tame  surrender 
of  our  rights,  as  the  price  of  British  protection  against  possible 
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and  contingent  peril,  would  be  a  thousand  tlniM  more  defradtdg 
dian  if  we  were  now  in  the  maturity  of  our  years  to  return 
openly  to  the  dependence  of  our  colonial  infancy  upon  the 
guardianship  of  the  parent  country.  If  we  once  listen  to  this 
base  and  pusillanimous  suggestion,  we  have  passed'  under  the 
yoke  and  are  no  longer  a  nation  of  freemen  ;  we  shall  not  onljr 
be  despised  and  trampled  upon  b^  all  the  world,  but,  what  is  of 
infinitely  more  importance,  we  shall  despise  ourselves — France 
will  justly  become  oar  irreconcileable  enemy,  and  Great  Britain 
wiU  ody  be  encouraged  and  enabled  to  stab  to  tlie  heart  the  pros- 
perity which  she  envies,  and  the  power  which  she  begins  to 
dread*  By  a  different. course,  that  which  suits  with  the  manly 
character  and  the  great  resources  of  the  American  people,  we 
shall  show,  that  we  rely  on  ourselves  for  protection.  We  shall 
maintain,  with  the  gallantry  and  firmness  which  have  heretofore 
characterized  us,  our  station  among  the  powers  of  the  eartlu 
We  fihall  check,  while  diere  is  yet  time,  the  usurpations  of  Great 
Britain  withant  destroyii^  her  salutary  strength.  We  shall  di* 
minish  oar  dependence  upon  Europe  -by  learning  to  supply  our 
wants:  and,  while  we  give  no  cause  of  present  bostility  to 
France,  we  shall  increase,  h|^the  necessary  organization  and 
development  of  our  means  of  defence,  our  security  from  moles^ 
tation  fit>m  that  and  every  other  quarter. 

^  The  picture  lately  drawn  by  some  American  politicians  of 
the  sufferings  which  a  war  with  Great  Britain  is  to  bring  upon 
na,  is  such  gross  and  ridiculous  exaggeration  that  it  can  hardly 
deceive  even  the  thoughtless  and  the  thnid.  Great  Britain  will 
herself  feel  the  tremendous  effects  of  such  a  contest ;  and  I  ven- 
ture to  prophecy  will  soon  seek  to  end  it ;  but  her  late  Orders  of 
Council  will  injure  us  in  peace  as  much  as  she  can  ever  hope  to 
injure  us  by  war. 

^  I  have  acknowledged  in  a  postscript  to  my  letter  of  the  29th, 
the  receipt  of  your  letter  to  Mr.  Monroe  of  the  21  st  of  October. 
I  had  readjn  the  English  newspapers,  before  Mr.  Monroe's  de- 
parture, of  the  trial  and  execution  of  Radford,  and  of  the  trial 
of  the  other  three  seamen,  bui  not  of  their  punishment*    I  do 

■  ■■•■  ■  '  ■!■      II  ■ .  I  ,1    ■  .  II..  ■  ■■ 

"fc  Seameii  taken  in  the  Chesapeake. 
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nol  know  whether  the  inflructioas  of  Mr.  Rose  wiH  enable  Ub 
to  offer  any  suitable  alonement  for  this  cunaunimation  of  the 
guilt  of  Berkeley.  Thf  principal  facts  were  known  before  the 
Statira  saifed,  and  were,  perhaps,  suggeited  by  Mr.  Monroe  to 
this  government^  as  calculated  to  influence  the  nature  and  extent 
of  t^  reparation.  At  any  rate^  it  will  not  now  be  pn^r  that  I 
should  move  in  this  affiur  without  fiirther  instructions. 

'^  The  opposition  in  the  approaching  session  of  Parliament, 
will  foe  extremely  active,  particularly  in  the  House  of  Lords, 
where  the  late  ministers  have  more  ability  than  in  the  Conmons. 
The  field  is  ample,  and  the  topics  interesting.  The  emigration 
of  the  royal  family  of  Portugal  has  caused  much  idle  ezuHation 
here ;  but  the  sober  estimate  now  made  of  the  advantege  to 
Great  Britain  from  that  event  is  not  quite  so  brilliant  as  the  ear- 
lier  calculations. 

^  tt  is  whispered  that  the  Inie  schism  in  the  cabinet,  to<^  its 
rise  in  a  wish  to  bring  Lord  GrenvUle  into  power.  He  could  not 
return  while  the  Catholic  question  remained  as  he  left  it ;  and 
hence  an  attempt  (by  iVIr.  Canning,  as  it  is  said)  to  prevail  upoA 
the  King  to  relax  upon  that  point  The  King  was  inflexible^ 
and  the  afl*air  has  dropped. 

<<  Mr.  Rose  (the  Envoy)  is  the  author  of  the  re|)ort  of  the 
House  of  Commons,  relative  to  the  West  Indies,  which  I  sent 
you  last  summer.  Mr.  Percival  and  Lord  Hawkesbnry  are  die 
reputed  authors  of  the  new  bhickading  plan.  I  should  suspect 
Mr.  George  Rose  (the  elder)  of  a  great  share  in  it. 

^*  The  French  government  is  said  to  have  issued  a  new  decree, 
(dated  at  Milan,  November  25th,)  under  which  the  decree  of  No» 
vember,  1 806,  will  be  executed  according  to  its  letter.  I  havn 
not  seen  the  decree,  although  it  is  in  England  ;  but  it  will  pro- 
bably be  published  in  the  Courier  of  to-night,  which  1  will  en- 
close. The  French  dt^cree  of  the  18th  of  November,  (dated  at 
Fontainbleau,)  you  will  see  in  the  papers  herewith  sent* 
<<  I  beg  you  to  pardon  this  long  and  hasty  letter." 

^'  Private.  Lonoon,  January  7th,  1808. 

^^  Dear  Sir, — I  enclose  a  duplicate  of  my  public  letter  of  the 
29th,  and  my  private  letter  of  the  Slst  of  last  month,   to 
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irhich  I  am  now  able  to  add  a  copy  of  the  Frcnck  deerc0 
of  the  23d  (not,  as  I  had  supposed,  the  25th)  of  Novembex* 
This  was  sent  to  me  by  a  Mr.  Mitchell,  who  was  proceed-* 
ing  to  the  United  States  (as  he  writes  me)  in  an  Amerir 
can  vessel  (the  Ocenn)  with  despatches  for  you  from  General 
Armstrong,  when  the  vessel  was  captured  by  the  Narcissus 
frigate,  and  sent  into  Plymouth,  upon  the  ground  that  she  took 
in  a  part  of  her  cargo  in  France,  (saH  for  ballast)  after  the  day 
limited  in  the  last  British  Orders,  in  Council.  I  have  thought  it 
proper  to  interest  myself  informally  in  the  case  of  this  vessel, 
and  I  have  assurance  that  it  shall  receive  the  promptest  atten*- 
tion.  I  have  advised  Mr.  Mitchell  to  wait  a  few  days  before  he 
determines  upoii  taking  his  passage  in  another  vessel  fbr  Amerl- 
oa,  by  which  he  would  be  likely  to  lose  time. 

^  I  sent  you  some  days  ago  a  newspaper  containing  the  French 
retaliating  decree,  dated  at  Milan  the  25th  of  December.  Those 
which  are  now  forwarded  contain  the  same  decree;  and  you 
will  find  by  the  papers  of  this  morning  that  it  has  been  followed 
up  by  another.  This  countr>  has  ventured  upon  an  extraordi- 
nary struggle  with  France,  by  which  she  has  every  thing  to  lose 
and  nothing  to  gain.  The.  grq^  impolicy  of  the  late  Orders  of 
Council,  (to  say  nothing  of  their  insulting  tone,  and  their  injus- 
tice to  neutral  states,)  begins  to  develop  itself,  and  will  soon  be 
manifest  to  all.  I  am  greatly  deceived  if  it  will  not  in  a  few 
we«*ks  be  matter  of  surprise  among  all  descriptions  of  people 
here,  that  a  msmufacturing  and  commercial  nation  like  Great 
Britain,  could  have  expected  any  thing  but  disaster  and  ruin 
from  such  a  measure. 

^  Hopes  are  entertained  in  England,  that  our  Non-Importa- 
tion Act  will  have  been  repealed  upon  the  arrival  of  intelli- 
gence of  an  intended  extraordinary  mission  from  this  country ! 
That  law  passed  upon  unquestionable  grounds  of  policy  and 
justice ;  and,  although  it  has  been  heretofore  properly  suspended^ 
I  do  not  see  how  our  honour  could  fail  to  become  c  mere  shadow, 
if  it  ^oald  now  be  abandoned  even  for  a  time.  The  mission 
of  Mr.  Rose  would  not  seem  to  justify  even  the  suspension  of 
iCy  until  the  nature  and  extent  of  his  powers  were  known  ;  and 
lifter  they  were  known,  it  could  justify  nothing.  He  has  no 
power  to  arrange  on  the  topic  of  impressment,  the  great  founda- 
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tion  of  the  Non-Importation  Act ;  and  his  government  has  not 
only  re-asserted  its  obnoxious  pretension  on  that  subject  in  a 
public  proclamation,  but  has  even  gone  the  length  of  declaring 
that  it  cannot  consent  to  impair  it    The  unredressed  outrages 
of  Love,  Whitby,  &c.,  afford  no  inducement  to  repeal  a  law  de- 
liberately passed,  with  the  clear  approbation  of  the  American 
people,  when  all  the  motives  to  its  passage  have  received  aug- 
mented force.   But  the  late  Orders  of  Council  would  make  the  re- 
peal, or  even  the  suspension^  of  the  N'on-lmportation  Act  par- 
ticularly unfortunate.     The  time  when  they   were  issned — the 
arrogant  claim  of  maritime  dominion  which  they  suppose  and 
execute — and  the  contempt  which  they  manifest,  in  the  face  of 
the  world,  for  the  rights  and  the  power  of  our  country,  make 
them  altogether  the  most  offensive  act  that  can  be  laid  to  the 
charge  of  any  government.     The  least  appearance  of  a  disposi- 
tion to  submit  to  such  an  attempt  will  encourage  to  further  ag- 
gressions, until  our  nciional  spirit  will  be  lost  in  an  habitual 
sense  of  humiliation,  our  character  known  only  to  be  despised^ 
and  our  rights  considered,  like  those  of  the  petty  states  of  Eu- 
rope, the  sport  and  thi*  prejp  of  the  strongest.     There  is  an  opi- 
nion here,  that  we  are  likely  to  become  a  divided  people  when  a 
rupture  with  Great  Britain  is  in  question ;  but  this  opinion  is 
founded  upon  such  American  publications  as  those  in  a  Boston 
paper,  signed  ^  Paciiicus,"  and  upon  some  pamphlets  and  pri- 
vate letters  of  a  similar  character,  and  Vill,  undoubtedly,  be  glo- 
riously falsified,  if  there  should  be  occasion,  by  the  patriotism 
of  our  people  in  every  quarter  of  the  Union. 

<^  Private.  London,  Jcmubry  lOA,  1 808. 

"  At  a  meeting  on  Thursday  last  of  the  committee  of  mer- 
chants trading  to  the  United  States,  a  memorial  to  government 
on  the  subject  of  the  late  orders,  &c.,  was  intended  to  be  pro- 
posed, when  to  prevent  the  reading  of  it  and  a  question  upon  ity 
a  notion  was  made  for  an  adjournment  by  Alderman  Shaw^  and 
carried  (I  think)  11  to  7.  I  have  not  seen  this  memorial,  (as  it 
has  been  wished  and  endeavoured  to  prevent  it  from  getting 
abroad.)  but  a  copy  is  now  preparing  for  me,  and  (if  of  any  in- 
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tierest)  I  will  send  it  to  you  as  soon  as  obtained.  I  shall  be 
mach  disappointed  if  a  rupture  with  us  will  not  become  and  de- 
cidedly appear  to  be  more  unpopular  every  day.  Their  trade 
and  many  of  their  manufactures  are  at  a  stand,  and  unexampled 
distress  and  strong  remonstrances  must  speedily  be  the  con- 
sequence." 

In  a  letter  to  the  samey  of  January  24tby  1808, 
he  says: 

^  I  send  you  a  parcel  of  newspapers,  to  which  I  refer  you  for 
the  debates  in  Parliament  for  the  news  of  the  day.  The  able 
speech  of  Lord  Grenville,  and  the  manly  and  eloquent  protest  of 
Lord  F.rskine  will  give  you  pleasure.  The  speeches  of  Mr. 
Wyndham  and  Mr.  1:1  den  in  the  House  of  Commons  deserve 
jour  attention. 

^^  The  anxiety  which  has  been  for  sometime  past  rapidly  in- 
creasing relative  to  the  United  States  is  now  very  great  and  very 
general.  The  belief  is  every  where  entertained  that  we  shall  be 
found  to  have  taken  a  strong  attitude.  A  hope  is,  however, 
indulged  that  it  will  be  short  of  war,  and  that  the  peace  of  the 
two  countries  may  yet  be  preserved. 

'^  I  have  not  ceas^-d  in  my  intercourse  with  all  parties  to  en- 
deavour to  diffuse  (without  losing  sight  of  the  manner)  just 
notions  as  to  the  conduct  which  Great  Britain  ought,  in  prudence 
and  in  honour,  to  have  observed  towards  us  Much  ground  has, 
undoubtedly,  bt-en  gained  ;  but,  impressively  as  events  and 
strong  demonstrations  of  wide-spread  dissatisfaction  here,  begin 
to  speak  to  this  government,  I  fear  that  it  is  only  from  America 
that  it  can  be  completely  enlightened.  A  dignified,  firm,  and 
temperate  course  on  our  part,  must  soon  produce  its  proper  effect 
on  Great  Britain,  and  I  should  hope  on  France  also. 

^  The  most  friendly  dispositions  are  constantly  professed  by 
ministers,  and  I  am  quite  sure  that  they  are  averse  from  a  war 
with  us;  yet  the  King's  speech  will  satisfy  you  that  there  is  no 
present  intendon  of  yielding  any  thing  to  our  claims.  In  their 
treatment  of  myself  personally,  there  b  every  manifestation  of 
kindnew  and  respect  for  our  country.    My  reception  on  the 
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birtb  day,  and  at  Mr.  Canning's  dinner  in  the  evening,  were  suck 
as  I  should  have  had  reason  to  be  perfectly  8atis6ed  with  at  any 
time.  It  has  been  mentioned  to  me,  however,  by  a  friend  on 
whom  I  have  great  reliance,  that  Mr.  Perceval  in  a  late  conver- 
sation observed^  that  although  they  did  not  wish,  and  would  not 
seek,  a  war  with  the  United  States,  yet  that  if  we  made  such  a 
war  necessary,  they  would  not,  perhaps,  much  regret  it,  as  a 
check  to  our  maritime  growth  was  becoming  indispensible. 

^^  The  late  Orders  of  Council  will  be  assailed  in  Parliament  as 
unconstitutional,  as  well  as  impolitic  and  unjust ;  and  a  strong 
protest  will  be  entered  on  the  journals  of  the  Lords.  I  dined 
yesterday  at  Lord  Erskine's  with  most  of  the  distinguished  mem- 
bers of  the  opposition  ;  as  I  found  them  agreeing  in  such  a  view 
of  this  subject  as  British  statesmen  ought  to  adopt.  The  com- 
pany consisted  of  the  Duke  of  Norfolk,  Lord  Grenvilie,  Earl 
Grey,  Lord  Chief  Justice  EUenborough,  Lord  Lauderdale,  Lord 
Holland,  Lord  H.  Petty,  Mr.  Thomas  Grenvilie,  Mr.  Tierncy, 
Sir  A.  Pigot,  Sir  Samuel  RomiHy,  Mr.  Adam,  Mr.  Morris, 
(Lord  Erskine's  son-in-law)  and  myself.  The  utmost  good  will 
towards  the  United  States  was  shown  by  them  all.  The  Duke 
of  Norfolk  having  compelled  me  to  go  first  to  dinner,  said,  as  he 
followed  me,  that  he  was  h^ppy  to  have  an  opportunity  of  show- 
ing his  respect,  not  only  for  my  station,  but  for  the  government 
and  country  I  represented. 

<<  This  little  compliment  (in  answer  to  the  usual  disqualifying 
observation  on  my  part)  which  I  would  not  repeat  if  it  had  been 
personal,  may  be  thought  to  derive  a  value  from  circumstances, 
and  from  the  conspicuous  worth,  and  high  rank  and  influence  of 
the  Duke  of  Norfolk,  and  those  by  whom  he  was  surrounded^ 
which  otherwise  it  certainly  would  not  have. 

•        ••*         ••••• 

"  I  have  thought  it  proper  to  discourage,  by  the  only  prudent 
means  in  my  power,  the  unnecessary  stay  of  American  vessels  in 
British  ports,  or  indeed  in  Europe  ;  but  there  are,  notwithstand*^ 
ing,  a  considerable  number  here.  To  urge  their  departure 
openly  would  have  been  too  strong  a  step ;  but  every  other  expe- 
dient has  been  tried.  I  have  no  immediate  fears  for  their  aafeCy, 
but  they  would  be  better  at  home. 
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»  Prince  Stabmabei^  left  England  last  week  upon  teiy  ahprt 
notice.  It  is  said  tliat  the  French  government  demanded  his 
departure  before  the  meeting  of  Parliament,  and  menaced  Aus- 
tria with  war^  if  this  demand  were  not  complied  with !  He 
appears  to  have  been  more  earnest  in  pressing  the  mediation  of 
kis  court  than  was  pleashig  to  this  govenmient ;  and  it  is  known 
dwt  he  went  away  much  dissatisfied.  Mr.  Alopeus  has  received 
hk  French  passport^  and  will  leave  us  soon.  Jacobi  has  not  y^ 
receiTed  his. 

^  Sir  Oeorge  Prevost  goes  out  immediately  to  Hallfaac  as 
Governor  and  Gommander-in-Chief.  It  is  believed  to  be  cettain 
that  five  thousand  troops  will  be  sent  at  the  same  time.  A  friend 
(whose  intelligence  is  from  a  good  source^  but  who  may  have 
■lade  some  mistake)  has  assured  me  that  a  very  4arge  additional 
fece  is  in  prepari^on  for  the  British  Northern  colonies.  I  sus* 
pect.be  has  misunderstood  the  conversation  which  he  reports  to 
aie;  bat  be  speaks  with  confidence  on  the  subject* 

^  I  betieve  1  haw  onilted  in  my  former  lettens  to  mention  that 
I  was  toid  at  I>owning-8treet,  some  time  since,  that  instructions 
hod  been  sent  to  Mr.  Erskine  by  the  packet,  upon  the  subject  of 
the  Orders  of  Council.  What  Was  the  precise  nature  of  the 
explanations  with  which  these  instructions  hafve  charged  htm,  I 
did  not  inqpiire ;  bat  from  what  was  stated  to  me,  I  presume  tint 
tbey  coiidd  net  be  satisfiictory. 

^  I  ought  to  men^n  that  soma  of  the  opposition  entertidn 
hopes  of  producing  a  change  of  Ministry.  This  is  not  a  topic, 
however,  upon  which  I  can  now  enlarge. 

^  P*  S.  Jaanary  35th.  I  add  to  the  parcel  of  newspapers, 
die  Mofnmg  Cfaromde  and  Times  of  this  day,  in  which  you  will 
find  a^MKhei-  decMe  of  the  French  government,  enforcing  with 
new  sanotiona  mid  precautions,  the  decrees  of  the  23d  of  Novem*' 
bar  and  l^tfa  of  December  last*  Spain  has  echoed  the  last  mem 
tioned  decree.  The  state  of  the  ^orld  is  full  of  embarrassmenti 
ior  US ;  but  this  Consideration  should  only  serve  to  augment  our 
patriotism  aad  om*  firmness.  Nothing  can  better  illustrate  the 
impolicy  of  the  British  orders  than  these- measured  of  France 
and  Spain,  for  which  they  have  fiurnished  A  pretciit/^ 
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In  a  letter  to  the  same,  of  February  6th,  1808, 
he  says : 

'^  You  will  observe  that  Mr.  Perceval's  speech  in  the  House  of 
Commons,  is  stndioosly  respectful  to  us,  while  he  justifies,  and 
avows  their  determination  to  support  tfadr  new  system.  As  a 
defence  of  that  system,  his  speech  is  nothing^.  It  is  more  happy 
in  recrimination  than  in  argument ;  and  having  the  former  re- 
commendation, the  latter  is  absolutely  unnecessary.  I  have  al- 
ways suHpected  that  the  late  administration  were  entrapped,  in 
an  unguarded  hour,  into  the  order  of  the  7th  January,  1807,  by 
the  then  opposition,  who  now  use  it  as  a  triumphant  answer  to 
all  that  can  be  said  in  Parliament  against  dieir  own  orders. 
It  was,  indeed,  a  most  injudidous  measure.  It  wa0  liaUe 
to  the  reproach  of  being  at  once  vident  and  feeble,  unjust 
and  disingenuous.  It  asserted  a  pretension  most  alarming 
to  neutral  nations,  which  had  no  rightful  foundation;  and 
then  was  afiected  to  be  referred  ta  anodier  which  could  not 
cover  what  was  done.  Without  losing  the  character  of  an 
usurpation,  it  had  the  air  of  artifice  and  contrivance.  It  vio- 
lated the  unquestionable  rights  of  neutral  commerce,  while  it 
professed  the  utmost  tenderness  for  them  ;  and,  while  its  actual 
provistoas  wore  the  appearance  of  inhibiting  only  the  coastmg 
trade  of  their  enemies,  (although,  in  fact,  they  did  much  more,} 
the  preamble  put  forth  such  high  claims  for  future  use,  as  were 
in  the  end  to  leave  no  law  npon  the  seas  but  force.  It  is  probar 
ble,  however,  that  this  pernicious  order  was  resorted  too  merely 
because  it  was  believed  to  be  necessary  to  do  aomethii^  bearing 
vpon  the  French  declree — that  ministers  wished  its  actual  efiecis 
to  be  as  small  as  possible — ^that  the  real  extent  of  its  interf«enoe 
with  neutral  rights  was  little  understood,  eauepi  6y  lAosa  wiU 
farmed  it — Chat  the  preamble  contained  all  that  ministers  vidued 
in  the  measure— and  that  they  valued  the  preamble  only  as  it 
was  supposed  to  be  calculated,  without  doing  harm,  to  satisfy 
the  public  expectation  of  the  day,  and  to  silence  the  clamours  of 
their  oppcments  !  Be  this  as  it  may,  the  order  is,  as  I  have  rea- 
son to  know,  sincerely  repented  of. 

'<  The  sweeping  blockade  notified  by  the  stoe  raiaiatera  in 
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Mmjy  1S06^  {ftom  the«  £}|«  to  Brest  mduni^y)  was  another  of 
their  sins,  which  tended, to  coimtenanoe,  not  only  the.  British  or- 
ders of  the  11th  of  November  last,  hut  the  French  decree  of  No- 
vember, 1806,  according  to  its  widest  import.  Besides^  tliat  the 
priociple  and  object  of  that  blockade  woald,  if  admitted,  go'  to 
saaction  ahnost  any  conceivable  obstmctioas  to  the  trade  of  neu- 
trals, no  adequflEte  statiomury  foice  is-  belkved  fo  have  been  as* 
signed  to  the  maintaining  of  it  in  its  details.  It  was,  tfierefere, 
constructive  in  a  very  great  degree,  and  must,  indeed,  from  its 
nature  and  extent,  have  been  ^b.  Few  men  in  this  c(mntry  of 
any  party  wUi  su£fer  themselves  lo  look  back  to  tiua  and  shnilar 
abuses,  as  fomlftg  any  apology  or  pretext  for  the  subsequent  de- 
daration  of  France,  but  the  actual  ministers  wtlf  not  fail  to  de- 
rive from  them  what  aid  they  can,  (wilh«Hit,  however,  admitting 
tbeaa  to  foe  abases,)  in  favour  of  tMr  own  nieasures.  Tou  will 
find  these  measmns  (however  thiy  aaiay  be  rested  upon  an  aasett- 
ed  right  of  war)  assumkig  every  day  more  and  more  of  the  genu- 
ine appearances  of  tradUig  expedients.  The  new  system  will 
nntm-ally  and  nBC^Marfly  b^  (aa  their  ^rast  blockades;  the  orea- 
tive^  of  modieni  thnes,  have  hM'aiiabiy  be^n)  made  soblefvient^ 
as  ftnr  as  it  can,  by  Uceoses  and  regulations;^  to  their  Qwnr  mann- 
fiMturii^,  ccdontal,  and  commercial  views,  liHikolit  any  other  ne>- 
gard  to  its  professed  objecr  than  sueb  as  •^ill^ppress  lis,  by  ex- 
dading  oor  cottony  Jiscr  from  the  cmtinent.  Even  thus  executed, 
it  will  be  a  desperate  game^  which,  if  pernsted  in^  can  only  end* 
in  roki* 

^  I  mentioned  to  yon^  some  time  ago,  diat  tids  government 
knew  nothing  of  Begnitn-'s  letter  of  the  1 8th  of  September  last, 
wben  ttieOrders  of  iJonncil  w^re  issued.  It  is  ndiw  certain  that 
tbqr  Imew  nodiing  of  it,  until  they  received  from  America  the  Na* 
tioaai  InteHigeficer,  hrwlficb  it  was  publhihed  with  the  PrM- 
dent's  late  message. 

^  I  am  in  daily  expectation  nf  heoringr  from  yoii.  My  situa- 
wjll;  I  fear,  become  a  little  embarrassing,  if  you-^ot-bedf 
I  longer  to  send  my  Credentials,  or  some'p)recfse  instruct 
tioias.  I'wiH  make  the  best  of  it  however,  it  is  ap^rent  that 
w€  gnia  ground  liere.  The  tone  is  altered.  The  Embargo  has 
done  m«ich,«khaQgh  its  motives  are  variously  undtfrstond.  Sosse 
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view  it  with  doubt  and 'liiipicioo.  The  govaruowiit  appetn  19 
put  a  favourable  construction  upon  it ;  and  all  agree  that  it  is 
highlj  honourable  to  the  safad^  and  firmness  of  our  councils^ 
Events  which.you  could  duly  conjecture  when  the  measure  was 
adopted,  have  already  made  out  its  jostificalioii  beyond  the  readi 
of  cavil.  We  shall,  I  trust,  in  the  progress,  be  as  luthful  to 
our  duty,  as  in  the  commencement  of  the  crisis  which  has  come 
i^ion  us*'' 

^  Private.  LompoHi  February  22i^  1808. 

<'  Dt Aa  Siiy«— I  hawe  the  honour  to  enclose  •  copy  d  Mr^ 
Percival's  bill  for  carrying  the  late  Orders  of  Council  into  effect. 
It  is  intended^^as^  1  am  told,  to  alter  i^  in  some  respects*  The 
clause  which  imposes  an  export  duty  on  the.caigoes  of  neutral 
vessels  changii^  their  destination  is  to  be  omitted.  Tlie  cottoa 
of  the  British  cc^nies  is  to  be  placed  in  the  same  predicameflt, 
whatever  that  may  be,  with  American  cotton,  and  instead  of  a 
prohibitory  duty  upon  the  eiqport  of  that  article,  it  is,  I  beKeve, 
determined,  in  consequence  of  the  pressing  advice  of  those  a^ 
affect  lo  understand  the  subject,  aided  by  the  late  discussions  ia 
Parliameat,  to  prohibit  directly  the  exportation  of  cotton ;  with 
a  proviso,  however,  la  favour  •f  a  Ik^nsmg  power  in  the  King 
in  Council,  (of  which  I  do  not  yet  know  the  intended  use,) 
and  probably  with  an  option  .|o  the  neutral  owner  to  export  thia 
commodity  upon  payment  of  the  duty  heretofore  contemplated* 
The  change  will  be  attributed  to,  and  is  declared  to  proceed 
from,  a  respect  for  our  feelings ;  but,  unfortunately,  the  other 
parts  of  their  system  make  this  supposed  respect  of  no  value* 
This  change  in  their  plan  has,  indeed,  been  recently  mentioned 
to  me  by  Mr.  Canning ;  but  I  declined  (as  I  had  before  done, 
upon  a  similar  proposal^  as  already  ekplabaed  to  you)  to  make 
myself  in  any  degree  a  party  to  it. 

^  You  will  find  in  the  Resolutions,  of  which  I  have  already 
sent  you  two  copies  (and  which,  after  undergoing  some  altera- 
tions, are  to  form  the  table,  A.  B.  and  C.  of  the  bill,)  an  export 
duty  of  2s.  6d.  stg«  per  bushel  on  foreign  salt.  The  efied  of 
this  duty  must  be,  and  is  mtended  to  be^  that  the  United  States 
can  no  longer  obiahtrlbeir  usual  supply  of  that  article  (I  tUak 
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about  30^,000  Inubels)  from  Spaia  and  Portugal.  Mr.  P^rcivaly 
cokulating  upon  this  eScdy  supposed  that- we  mnst,  of  course, 
come  here  for  firitish  salt,  not  only  to  the  amount  heretofore 
taken  by  us,  (I  believe  about  1,300,000  bushels,)  but  to  the  fur- 
ther amount  of  the  supply  heretofore  obtained  by  us  from  Spain 
stud  Portugal,  and  perhaps  more.  Having  thus,  as  he  supposes, 
^without,  by  the  bye,  reflecting  i^n  Che  difficuhy  of  preventing 
OS  from  procuring  what  salt  we  dunk  fit  fronl  the  Bahamas,  &c. 
and  upon  the  dan«;er  of  our  being  nidnced  to  make  It  for  our- 
selves,) created  an  absolute  necessity  for  our  taking  between 
two  and  three  mfllbns  of  bushels  at  least  of  British  salt,  his 
plan  is  to  take  advantage  of  that  noeessity  and  lay  an  export  du- 
ty upon  it  of  3d.  s^g.  per  bushel.  I  have  some  doubts  of  his  be- 
ing able  to  make  this  strange  attempt  acceptable  to  Parliament, 
Imt  he  seems  bent  upon  trying  it 

**  As  to  the  commodities  of  France,  Spiiin,  Holland,  &c.  imr 
ported  into  this  country  for  exportation,  they  are  charged  with 
heavy  duties  upon  reexportation  to  the  United  Sutes,  which  we, 
aa  the  consumers,  are,  of  course,  to  pay.  But  if  the  sdme  com- 
modities are  re-exported  to  a  British  colony  in  America,  Sk. 
most  of  them  are  exempted  from  these  duties  by  a  proviso  in  the 
B3I.  Thus  a  trtbule  is  to  be  Imposed  upon  us,  which  they  do 
not  choose  to  impose  upon  their  own  colonies,  some  of  them  in 
our  immediate  neighbourhood ;  and  authorized  to  trade  with  us 
by  land  or  inland  navigation  in  those  commodities,  so  long  as  we 
do  not  entirely  prohibit  their  importation.  They  will  annoy 
their  enemy  at  our  expense^  but  not  at  their  own. 

^  It  was  expected  that  all  the  articles,  forming  the  surplus  of 
our  colonial  imporlalions,  would  be  (as  they  are)  subjected  to 
high  duties  on  passing  through  British  ports  to  the  Continent 
But  it  has  an  odd  appearance  in  a  measure  prolessed  to  be  purely 
belligerent,  and  to  be  intended  simply  **to  annoy  the  enemy," 
that  the  like  articles,  of  which  France  is  supposed  to  stand  so 
much  in  need,  and  of  which  the  privation  or  enhanced  price 
wooM  so  severely  distress  her,  are  exiempted  altogether  from 
Aosa  doties,  if  they  come  from  British  colonies. 

^  Yoo  will  find  that  a  long  section  of  the  Bill  touches  our  trade 
tt>  the  continent  of  Europe  In  East  India  articles.    They  must 
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not  only  ^imt  to  Eagland  on  their  v«y,  but  nuial  conw  to  the 
port  of  London,  ^^  and  afterwards  pay  high  dutiw  from  wUok 
the  Company's  trade  is  free. 

<<  As  to  tbe  duti^  which  the  resolutions  pr«^08ed  to  lay  (as 
I  meotioned  in  my  last)  upon  tobacco,  &c.  they  seem  to  be 
explained  by  one  of  ihe.  provisos  of  the  Bill,  to  which  I  refer 
you. , 

<<  These  laboured  details  are,  alter  all,  little  more  than  siia* 
dows,  unless  indeed  France  should  lend  hersdf  to  thb  ejUravft- 
gant  system,  and  the  United  States  should  follow  her  ezara|rie. 
As  this  must  be  impossible,  it  follows  that  this  gigantic  plan  f  f 
monopoly  and  tribute  will  sink  into  a  smoggUng  scheme,  by 
which  the  nation  will  be  impoTerishedy  corrupted,  and 'disho- 
noured. 

<<  Mr.  Baring's  book  is  in  great  credit  here.  It  is  read  with 
avidity,  and  is. doing  good*.  -Parts  of  it  are  highly  raervtorious* 
It  was  wished  to  bring  it  out. sooner,  but  it  wasibund  to  be  im- 
practicable. The  author  of  ^*  War  in  Disguise^'  (whom  it  is 
intended  to  bring  into  Parliament)  is  preparing  an  answer  to  it. 

^<  The  opposition  in  Parliament  to  the  Orders  in  Council  is 
powerful,  and  some  have  hopes  that  ^linisters  will  be  compelled 
to  abandon  thenu  h  is  oertaia  that  they  are  not  cordially 
approved  by  all  the  cabinet ;  btU  Mr.  Percival  and  some  of  his 
colleagues  are,  I  believe,  determined  to.gQ  on  with  their  ejcperi- 
ment  at  all  hazards.  Lord  Hawksbury  is  now  supposed  not  to 
have  had  mucli,  if  any,  share  in  them* 


^<  P.  S.  Teb«  25.  Mr.  Percival  has  abandoned  his  proposed 
duty  upon  salt. 

^  You  will  perceive,  by  die  Parliamentary  Debates,  that  an 
arrangement  is  contemplated  with  Sweden  for  subjecting  exports 
.  from  that  country  to  transit  duties  equivalent  to  those  wMch  will 
be  imposed  here. 

'^*  I  now  enclose  a  copy  of  Mr.  Percival's  Bill  amended.  I 
need  not  point  out  in  what  respects  it  differs  ^m  the  first  BSl. 
I  enclose  also  oq^  ofthe  papers  jusi  laid  befoie  Burliameat 
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bat  vJHb&c^Mncdio  ParUwoeiit.  '^       . 

^  Yoa  will  Boi  £m1  to  observe  tbat  m  Mr.  ^.'s  amended  biM^ 
coHeot  v«ii,  jraro^and  bark,  are  excepted  fr#ai  the  benefit  of 
the  clause  to  the  tbhpd  page,  (Clame  fi.)  relative  t«  vestek  coming 
in  ottder  vamiBg/'  ,      ^ 

In  a  letter  to  Mr.  Madison,  dated  the  25th  of 
infill,  laOS,  he  says  ; 

^'  Mr.  Rose  has  sent  me  youi;  private  letter  of  the  .21st  of 
March,  for  which  I  am  greatly  mdebted  to  you.  I  know,  and 
sincerely  regret,  the  state  of  your  health ;  and  therefore  entreat 
you  not  to  make  any  effort  (beyond  i^hat  may  be  absolutely 
necessary  for  the  public  service,)  to  writ^  to  me.  r  will  take  for 
granted  your  good  will,  and  if  you  will  sufTer  me  to  do  so,  will 
presume  upon  your  esteem.  Of  course,  I  shall  not  be  ready  to 
think  myself  neglected,  if  1  hear  from  you  but  seldom,  and  shall 
not  relax  in  my  communications,  because  indisposition,  ^  press 
of  business,  or  some  other  reason,  prevents  you  from  gi^ng 
much  attention  to  my  lettefs ;  1  will  only  stipulate  for  an  occa- 
sional acknowledgment  of  them,  so  that  I  may  \now  what  have 
been  received,  and  Vbat  have  miscarried.  I  need  not  say  that 
as  much  more  as  may  be  consistent,  with  your,  convenience  will 
be  in  the  highest  degree  acceptably  to  me.  , 

"  I  fed  very  sensibly  the  delicacy  and  kindness  of  the  assu- 
rances which  you  are  so  good  as  to  give  me,  that  the  porpose  of 
nominating  roe  to  the  permanent  legation  here  was  never  for  a 
moment  suspended  in  the  mind  of  the  Presidenti  I  am  the  more 
gratified  by  this  evidence  of  his  continuing  confidence,  l^ecause 
I  have  a  firm  persuasion  that  he  will  never  liave  reason  ti>  repent 
it.  I  beg  of  you  to  say  for  me  to  him  that. I  am  truly  grateful 
ior  this  distinction. 

^<  I  enclose  another  copy  of  the  iostmction-to  British  cruizers^ 
mentioned  and  enclosed  in  my  last.*    Having  been  confined  by 


*  Orders  tncoiuAglnf^  our  citiztds  tq  yipUte  the  Embarfo. 
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indwpotitioD  for  some  dtys,  I  emonoi  vooeh  that  it  btt  been 
acCually  bwied ;  but  all  infonnirtion  concurs  to  nihe  it  mttkAmdy 
certaiti.  There  is  somtthiag  extremely  injodicious  in  thb  fBea- 
sure-— to  say  no  more  of  it.  I  do  not  suppose  tlmt  we  ought  to 
coasidcr  it  (or  rather  to  appear  to  consider  it)  as  oflensite  to 
us  $  but  undoubtedly  an  attempt  in  the  face  of  the  worid^  thus  to 
set  ^e  people  against  the  goveramont  and  its  laws,  is  an  ungra- 

•  cious  act,  and  rests  upon  a  bad  princi^e.  The  effect  of  this 
wise  contrivance,  in  America,  can  only  be  to  add  to  die  vi^lance 
of  the  i^ovemment  in  guarding  the  law,  and  to  render  more  con- 
spicuous the  just  pride  and  the  public  spirit  of  our  citiaens  by  an 

'  open  disdain  of  all  foreign  Wurements  to  break  it.  Such  an 
instruction  manifestly  reposes  upon  a  foul  libel  on  our  patriotism ; 
and  is  such  a  sneer  upon  our  honour,  national  and  individual,  as 
should  give  us  virtue,  if  we  had  it  not  before,  to  resist  the  tempta- 

iioft  which  it  offers  to  the  worst  of  our  passions. 

'<  I  send  herewith  Brougham's  specfcb  on  the  Orders  m  Coun- 
cil,* another  pamphlet  which  I  have  not  read,  and  some  news- 
papers. You  will  find  in  one  of  them  the  Report  of  an  opinion 
of  Sir  James  Mackintosh,  as  a  Prize-Judge,  which  has  drawn 
much  attention  here  as  a  judicial  anomaly.t  In  one  of  the  num- 
bers of  the  Times  are  some  smart  observations  upon  it. 

P.  S.  I  have  just  received  my  credentiab,  and  your  letter  of 
the  8th  of  March  by  the  packet,  and  have  sent  the  customary 
note  to  Mr.  Canning,  requesting  aq  interview,  for  die  purpose  of 
presenting  them.    The  incident  you  mention  was  not  the  most 


*  Mr.  BroiigluuD*s  Speech  deUvered  «t  the  bur  of  Che  House  of  ConBoiif , 
•ttthe  Ut  A|>rU,  laOS,  m  couomI  for  the  petitioner!  epunst  the  Orders  b 
CoancU,  belbre  he  b^caaie  a  member  of  Perliament. 

t  Mr  P.  hete  refers  to  the  judgmeot  of  Sir  Junes  Mackintosh,  dieK  Re- 
corder of  Bombejy  in  the  cmse  of  the  Mlnerre,  which  will  be  found  reported 
in  the  iir»t  voittni^  of  Mr  Hell's  American  taw  Joamal»  p.  817.  In  thif 
case,  Sir  J.  Mackintosh  dedares  that  he  did  not  consider  bfanself  bound, 
when  sitting  as  a  Pnse  Jodfe,  by  Om  King's  fnstmcUons,  aay  further  than 
they.were,  in  his  opmion,  coasisteat  with  the  law  of  natlooe.    . 
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A>rtiaiate  tbat  could  have  hapfiened  ;*  but  I  ho{ie  it  will  produce 
no  bad  effisct  berfc.    I  will  endeavoar  to  set  it  to  rights  wkhont 
-  basanliiig  any  tbii^.. 

^Tbe  freedom  with  wKich  I  hold  it  to  be  my  iodispensiblc 
duty  to  write  to  you,  renders  the  delicate  caotion  ^^ehlbe  Pre^ 
flident  uses  on  aacb  occasions  pecofiarly  fNroper  in  my  cas^ ;  bm 
if  he  sftioald  at  any  time  thiok  that  the  interestt  of  the  state  r^- 
qidre  that  publidty  shoold  he  given  to  tof  despatches^  I  4o  not 
(becaow  I  ought  not  to)  ask  to  be  spared ;  akhoiagh  ceitaiiily 
the  pablicaUon  of  some  of  them  during  my  stay  in  tlus  conatiy 
would  caose  me  most  serious  embarrassmeiil.  My  eolirse  inll 
coutimie  to  be  to  write  with  candour^  frequency  and  fideliqf ,  and 
to  throw  myself  upon  the  kindness  and  wisdom  of  those  to  whom 
my  correspondence  belongs,  I  shall  da  so  withoot  doubt  or  fear 
of  any  kind* 

«P.  S.  April  S&  Mr.  fSckefhig^  lefterha^  jastbe^n  sent  t» 
me  by  a  friend  hi  the  city.  I  haVe «ot  had  time  to  read  it;  but 
I  hear  it  is  spaken  of  as  being  rather  too  strong  against  the  United 
Stoles.  Many  copies  of  it  are  in  town,  and  it  will  doubtless  be 
te-printed  in  England.  Have  you  prohibited  the  exportation 
of  afl  pamphlets  winch  uphold  our  righta  and  oar  honour  ?^ 

**P^aU.  \LoH»oN,4pn7i7,  l«08. 

^  DciJt  Sia^«*I  saw  Mu  Canning  Ihia  motBipg^  and  taUng 
for  granted  (as  the  fact  was)  that  he  was  apprized  of  all  that 
liappened  relative  to  my  despatch  of  the  25d  of  November  last^ 
I  thought  it  prudent  to  afford  him  an  opportnoity  of  showing  the 
eflect  it  had  prodoeed  upon  him/  by  leading  to- the  subject  mysdf^ 
as  being  suggested  by  tba  American  newspapers.  He  had  evi-i 
dently  received  an  impression  from  the  transaction  (akhoug^  ha 
would  have  concealed  it)  which  it  was  proper  to  remove.  JSty 
explanation  appeared,  as  it  ought,  to  be  completely  satbfactory. 
I  proposed,  however,  to  give  him  one  or  two  ^extracts  from  the 
letter  in  question,  which  he  consented  to  receive,  with  profes^ns 
thai  they  were  (as  I  take  (or  granted  they  were)  unnecessary. 

•  Allodbia  to  die  drcumftaoce  of  the  reiMliiip  of  oae  of  his  ktiers,  with 
9ften  doors  in  the  Senate,  it  huTiof  been  coflKBumcated  coaadentiallj. 
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I  ouf^ht  to  say  here,  ki  justice  to  Mc.  C^noiiif  ,  (if  indeed  it  is  not 
said  wth  mfficient  expltdUMM  ib.  die  lettet  itseM;  !m.I  tttiiik  it 
IS,)  thatrhe  did  not  attempt,  in  the  course  oNhe  interview  to  whicb 
it  idlttde9,  to  enter  into  a  regular  discussion,  with  nae  of  thcf  merits 
of  tbe  Orders  in  Counrcil ;  exfiecting,  as  he  oertainiy  did,4hat  I 
wtmlA  f>reseiic  Um  a-note  cia  the  whole  sobjetit,  as  I  told  Imal 
sbouhl  do,  and  declaring  tint  he  preferred  a  diacossian  itt  wri* 
ting.  Why  i-  afkecwardftdecfined  to  pi^eaeiK  htai  tacb  a  adte  my 
deapatch  «z{daM»." 

The  *96licitiMb  of  Mr^  Pinkney  to  aoeoBipKaii 
the  intentions  of  bis  government,  in  seeding  to 
remove,  by  pacific  means,  those  obstacleis  which 
had  been  thrown  in  the  way  of  neutral  commerce, 
by  the  onjufltifiAble  o^piuurofi  %f  the  beiligeceBt 
states  of  Europe,  and'  hw-  anxie^  to  vindieate 
the  honohr  and  rigtrts  of  hib  tjoiWitry,  ^11  be  ap- 
parent from  the  above  extracts,  ^nd '  from  the 
subsequQQt  portions  of  his  private  correspondence 
with  Mr.  Madison  which  are  given  in  the  Second 
Part.  Thede  writ  be  found  to  be  higHy  interest- 
ing; and  to  thfo#  great  ligltt  upon  the  transac- 
tions of  the  times-*  '    \ 

But  the  ye^r  1^08  pasaed  away  without  any 
ade^ate  return  for  kia  jsealoun  ami  peraevering 
efideavonrs  in  thetfliportant  mission  with  wiiidi 
he  had  been  'enlrtisted.  In  his  letters  to  his  more 
private  friends,  the  effectn  of  these  cares  upon  his 
health  and  spirits  urg  expressed  with  much  sen^ 
stbiltCy,  mingled  witk^  the  strongest  feelings  of 
Attachment  to  the  seeives  and  bompanioYis  of  bin 
youth.     Tbe  two  following  letters  to  his  brother, 

*i«    ■  I    I       i       ■    ■     ■  ^     ■>  ■     I  ■  I  iji  I 

•  See  Fart  SKeoirv,  No.  in. 
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will  show  the  state  of  hts  mind  at  this  intJ^rest- 
ing  period. 

<<  LoNooMy  iljm/ 28«A)  1808. 
•^  Dsjkft  N.,-— I  received  a  few  dicyv  ago  yonr  very  short  letter 
OK  m  very  Ufge  slieet  of  paper.  I  expected  a  votMme,  and  was 
obU^Ml  to  put  iif^  wHh  half  a  dozen  ttnes.  This  k  not  welL 
Ailer  al,  it  ia  so  smcb  elesr  gain  to  hear  firom  you ;  and,  giving 
yoit  cfiedfl  <br  good  ihtentidns  and  a  good  stoek  of  aSkttkmy  I 
thank  fottkff  your  letter,  which  fbmifllies  mncb  evidence  of  both. 
I  siMKiM  have  been  grattted  ondonbfedly  by  a  little  intHfigence 
about  Annap<^  die  health  of  Mendt,  and  so  fordi ;  bat  you 
wiO  glv^  »e  aB  these  In  yoir  next  Jetter ;  and  so  Ire  will  settle 
tbenceonnt. 

^I  eoogralniate  j<oii  on  the  growth  df  your  dau^j^ter.  She  is, 
I4oahe  Bol,  woKhy  of  att  yonf  c«res— and  will,  IVmcerely  hope 
Mid  trtttty  give  yon  many  a  del^htfid  houTi  empioyedin  watch* 
kig  het  improvenant,  aiftd  eultivatii^  and  forming  her  mhad  and 
nmnnenu  The  porest^  the  most  eoin[Mety  tmniix^  of  all  our 
enjoymenta;  for  even  its  anxieties  are  happiness  ! 

<<'iiow  does  k  bap>pen  thM*  J.  has  not  written  to-  me  ?  It  is 
add  ciMugfa  that  I,whd  seem  to  have  a  h^st  of  iriends,  as  kind 
as  heart  coold  wish,  when  I  am  hi  Maryland,  appear  to  have 
non^  the  moment  I  leave  it  This  is  poor  encouragement  .to 
traveL  I  think,  if  ever  I  Kve  to  get  back  to  the  fnUes  et  fu- 
mma  mtf«,  this  consideration  will  induce  me  to  make  a  vow  to 
quit  them  aamore  on  tmf  errand  whatsoever.  Even  ftm  reoo{» 
lect  me  only  when  nnne  striking  event  forces  me,  ses  it  were, 
npfMyott;  and  1.  of  cnunie forgets  me,  because  Ikeepno  cash  at 
the  Farmers'  Bank.  Notwithstanding  all  this,  remember  me  to 
Ims  in  dK  most  afieetlonate  mariner.  Tdl  him  I  think  of  him 
often.    Haw  I  think  of  him  he  need  not  be  told* 

*^  I  have  hem  more  tequently  indbposed  within  the  last  six 
ososdisy  than  has  been  usual  with  me.  I  am,  indeed,  just  re- 
oovered  from  an  attack.  Too  much  employment  and  9ome  in* 
«|iiietude  may  haw  Uud  me  open  to  these  indispositkms.  The  cli- 
mate does  net  w^  me  as  well  as  it  didi  I  hope  to  do  better  in 
I  $  hut  tbcse  warnings  are  not  to  be  dig^ited. 
18 
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I  ^<  You  have  not  mentioned  the  Governor  in  .aay  of  your  let- 
ters.  You  must  like  him  I  am  sure;  for  he  is  of  a  liberal,  gene- 
rous temper.  I  do  not  meet  vHh  your  newspapers  as  often  as  I 
could  wish ;  but,  from  those  I  have  seen,  the  Governor's  conduct 
s^pears  to  have  been  active^  spirited,  and  judicious,  oa  eveij  of- 
casion  that  has  occurred  since  his  first  appointmeol.  It;iiiift  to 
have  been  confidently  e^e«ted  that  it  would  be  so.  Iii»  ^a* 
ciples  hc^Va  always  been  those  of  ardent  pairiotiioii;  imd,  Jiis 
mind,  naturally  strong  and  vigorous,  luw  been  enlightened  by  greal 
experience.  In  my  letter  to  him  by  Mr*  Rose,  (whicky  as  Mr. 
Rose  did  not  go  to  Annapolis  as  he  expected,  was  ^fji  perjttps 
delivered,)  I  asked  to  have  the  pleasure  of  hearing  firom  bim 
when  he  should  have  a  leisure  bpur  which  he  could  nototherwiie 
employ.  Will  you  take  an  opportunity  of  intlmatii^  this  to  him  ? 
Remind  Mr.  H.  and  Mr.  D.  of  me.  Tell  tbem  thai  th^  neglect 
me ;  but  that  i  remember  them  with  as  jnuch  eordiai  eateem  aa 
ever.  Where  is  my  firieml,  Mr.  £.  i*  .  If  you  should  see  faiiBy 
say  to  him  ibr  me  a  thousand  kind  things*.  Ji|ibrm  Mr.  M.  that 
1  wrote  to  him  last  autumn ;  but  fear  my  letter  miscarried.  As 
to  Mr.  C.  he  has  given  me  up  entirely.  There  are  many  other 
friends  of  whom  I  could  speak ;  hot. I  hp^venot  time.  There  is 
one,  however,  of  whom  I  wiU  find  time  to  speak ;  and  to  her  I 
beg.you  to  say  that  she  shares  in  all  the  regard  I  feel  for  you." 

"  London,  August  29^/i,  180S. 

f^  Deae  N.,t— J  have  bad  the  pl^aanr.e  to  receive  your  letter  of  the 
l6th  of  July,  and  am  happy  to  see  that  you  do  not  forget  me. 

I  should  reluctantly  quarrel  with  your  domestic  felicity  :  bui  I 
might  pe/haps  be  in  danger  of  doing  so,  if  it  appeared  to  en- 
gross  you  so  entirely  as  to  leave  no  leisure  for  a  recollection  now 
and  then  of  us  who  are  absent  •   • 

'^  The  letter  o(  which  you  speak»  (enclosing  oae'  from  Mrs. 
P.,)  came  safe  to  hand ;  and  if  it  had  not,  I  should  have  invented 
half  a  dozen  apologies  for  you.  1  know  you  so  well,  that,  when 
you  appear  to  neglect  me,  I  am  ready  to  throw  the  blame  upon 
fortune,  upon  accident,  (who  are,  I  suspect,  the  same  person- 
ages,) upon  every  thing,  and  every  body,  rather  than  upon  you. 
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^<  My  lipaftli  has  been  r&ther  worse  than  tSxrished  it ;  bot  I  am 
now  convalescent.  A  short  absence  from  town,  (my  family  are 
sdll  out  of  town)  sea-air  and  sea-bathing  have  put  me  up  again. 

^  Sacb  a  result  of  my  labours  for  the  public,  as  yon  would 
flatter  me  teitfa,  would  make  me,  I  doubt  not,  the  healthiest  man 
in  Kngland.  There  Is  a  sort  of  moral  health,  however,  which 
crosses,  and  difficulties,  .and  disappointments,  tend  very  much 
to  promote.  I  must  endeavour  to  console  myself  with '  the 
opioioo  thai  I  have  laid  in  a  good  stdck  of  that,  while  I 'was 
losing  some  of  the  other. 

^  After  all  this  philosophising,  I  am  half  inclined  to  envy  you 
the  smooth,  even  tenour  of  your  life.  You  arc  every  way  hap- 
py— at  home — abroad  Nothing  disturbs  your  tranquillity,  far- 
ther than  to  show  you  the  value  of  it. 

"Beloved  by  your  family — respected  and  esteemed  every 
whe^e — your  official  capacity  acknowledged — your  official  exer- 
tioftis  successful— what  have  you  to  desire  ?  But  I  have  been  so 
tossed  about  in  the  world,  that,  although  I  am  as  happy  at  home 
as  my  neighbours,  I  can  hardly  be  said  to  have  had  a  fair  and  de- 
cent share  of  real  quiet.  The  time  may  come,  however,  when 
I  too  shall  be  tranqiiil,  and  when,  freed  from  a  host  of  importu- 
nate cares,  that  now  keep  me  company  whether  I  will  or  not,  I 
may  look  badk  upon  the  way  I  have  travelled  'with  a  heart  at 
ease,  and  forward  with  a  Christian's  hope.  I  suspect  I  am  grow- 
ing serious  when  I  meant  to  be  directly  the  reverse.  Thus,  in- 
deed, it  is  with  the  great  mass  of  our  purposes. 

^  I  am  rejoiced  thai  Annapolis  holds  up  its  head.  In  itself  the 
most  beamiful,  to  me  the  most  interesting  spot  on  earth,  I  would 
fain  beKeve,  that  it  is  doomed  to  enjoy  the  honours  of  old  age 
without  its  decrepitude.  There  is  not  a  foot  of  ground  in  its 
neighbourhood  which  my  memory  has  not  consecrated,  and 
which  does  not  produce,  as  fancy  traces  it,  a  thousand  retrospect 
tionsthat  go  directly  to  the  heart.  It  was  the  scene  of  our  youthful 
days.  What  more  can  be  said  ?  I  would  have  it  to  be  also  the 
scene  of  my  declining  years. 

^  Tell  J.  that  I  woidd  write  to  him  if  I  could— but  that  I  have 
scarcely  leisure  Tor  litis  scrawl.  He  knows  my  affections,  and 
wiH  take  Uie  ^  wlfi  for  the  deed.'    I  ofier  hfan  through  you,  my 
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lelicitalioos  upon  .the  striiilitf  and  wbolesone  dbcts  of  ^e 
Farmers'  Bank.  Ask  biv  wky  h  is  that  I  do  nol  hear  from  him  ? 
All  days  are  not  discoum  dajs,  and  a  man  may  be  cashier  of  Uw 
Bank  of  England,  and  yet  have  a  moment  to  spare  to  these  who 
l0ye  him.  I  beg  you  to  remember  me  to  the  Governor  and  to 
Dr.  G.,  and  to  other  friends.'' 

In  a  letter  to  Mr.  MadiBon,  dated  January  16th, 
1809)  speaking  of  the  publication  of  hin  official 
letter  of  the  21st  of  September,  1808,  on  die  sub- 
ject of  the  embargo,  which  had  been  communi- 
cated confidentially  to.  Congress,  but  had  found 
its  way  to  the  press,  he  says : 

'<  I  regret  diat  you  should  have  felt  a  inoment's  concern  on 
account  of  the  publicity  given  to  my  letter.  It  cannot  be  of  the 
least  importance.  I  do  not  believe  that  it  will  injure  my  stand- 
ing here ;  but  if  it  should,  it  can  only  lead  to  my  recaU  ;.acnd 
as  a  recall,  under  such  circumstances,  would  n<A  imply  the  dis- 
approbation of  my  own  government,  it  would  give  me  no  pain ; 
and  it  would  most  centainly  put  me  to  no  inconvenience,  I  need 
not;  say  how  much  I  v^lue  every  testimony  of  your  friendship 
and  confidence ;  but  if  (as  I  hope  and  ^trust)  you  yriH  have  beeo 
called  to  the  office  of  President,  it  is  my  most  earnest  request 
that  you  will  not  permit  that  kindness  of  which  I  have  already 
had  so  many  proofii,  to  stand  in  the  way  of  your  views  for  the 
public  good  generally,  or  for  what  I  am  sure  will  be  the  same 
thing,  the  strength  and  prosperity  of  your  administration.  Send 
me  back  to  my  profession,  with  your  good  wish<i;s,  whenever  it 
shall  be  thought  expedient,  and  be  assured  of  my  sincere  and  un- 
alterable attachment." 

In  a  letter  to  the  same  of  August  Idth,  1809, 
he  says : 

^  It  appears  frem  the  newspapess  that  Mr.  Adams. has  been 
appointed  minister  to  St.  Cetersbwg*    I  r^oiqe  at  thia  afipomt- 
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wuemHy  for  mitny  reasons.  Whik  I  am  speakiog  of  a  new  diplo- 
mtic  station^  will  you  forgive  me  if  I  intimate  that  tbe  old  can 
scarcely  remain  much  longer  on  dieir  present  estabilsIimeiH  ? 
The  salary  is  so  dreadfully  inadequate^  that  I  am  ruining  myself 
here  in  spiteof  all  the  care  1  can  take  to  ayoid  it ;  and  I  presume 
diat  Genend  Armstrong  is  not  better  off  at  Pans,  although  the 
oeceasary  expenses  of  Paeis  are  less  ^an  those  of  London.'' 

The  following  is  a  letter  to  his  brother  : 

^  London,  September  2Sdy  1809^ 
^  Dear  N.,-r-I  received,  a  few  days  ago,  your  letter  ef  the 
2€di  of  June*  I  am  much  obliged  to  you  for  die  intelligence 
given  in  a  part  of  it,  and  still  more  for  the  kindness  and  affection 
which  pervade  the  whole.  A  better  choice  of  Governor  could 
not,  I  should  ^ink,  have -been  made.  It  must  have  been  very 
agreeable  to  you,  and  I  congratulate  you  upon  it  accordingly.  I 
liave  not  yet  received  the  letter  which  you  tell  me  I  am  to  expect 
^m  the  Governor  and  Council.  I  shall  be  happy  to  do  all  in 
my  power  to  fulfil  their  wishes,  whatever  they  may  be.  William 
b  most  fononately  fixed,  and  I  have  the  utmost  confidence  that 
he  will  do  weU^  If  he  does  otherwise  his  condemnation  will  be 
great  indeed*  The  children  who  are  with  me  h»ve  shot  up  at  a 
|vodi|^ous  rale,  and  tequire  much  care  and  expense*  Charles, 
who  is  a  remariuib^  promisiiig  boy,  has  finished  his  preparatory 
coarse,  and  b  now  at  Exoa.  Edward  will  be  placed,  after 
Chrntmai,  ai  the  sdiool  which  Chaiies  has  left.  Th»  rest  will 
^Btilwie  to  have  masters  at  home* 

^  My  anxiety  to  return  does  not  diminish.  On  the  contrary, 
it  grows  upon  me,  and  I  find  it  necessary  to  wrestle  with  it.  Yon 
Know  that  I  have  as  many  and  as  strong  inducements  to  be  con- 
tea^d  here,  as  any  Amarican  could  have ;  but  England  is  not 
Maryland ;  and  foreign  fricndi,  however  great,  or  nuaserous,  or 
kind,  cannot  Interest  Of  like  tboae  of  our  native  land,  tbe  com- 
p^mioAs  of  oiir  early  dnya,  die  witnesses  and  competitors  of  our 
6nt  aln^gbs  inHk,  andihe  indnlgent  pettakeni  of  our  sorrows 
and^nsut  joys !  I  trital  tk«l  I  have  as  little  disposition  as  any 
ttan-  ta  repine  at  my  lot,  and  I  know  that  I  eadeavour  to  farm 
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my  mind  to  a  devout  and  reverential  submission  to  the  will  of 
God.  Yet  I  cannot  coneeal  from  myself,  that  every  day  adds 
something  to  my  cares  and  nothing  to  my  happiness ;  that  I  am 
growing  old  among  strangers ;  and  that  my  heart,  naturally  warm 
and  open,  becomes  cold  by  discipline,  contracted  by  duty,  and 
sluggish  from  want  of  exercise.  These  may  be  called  imaginary 
ills ;  but  there  is  another,  which  all  the  world  will  admit  to  be 
substantial — I  speak  to  you  in  confidence — my  salary  is  found 
by  experience  te  be  far  short  of  the  actual  necessities  of  my 
situation.  It  was  fixed  at  its  present  rate  many  years  ago,  when 
the  style  of  living  and  the  prices  of  articles  would  not  bear  a 
comparison  wiUi  those  of  the  present  time.  I  have  no  right  to 
complain,  however ;  and,  therefore,  I  write  this  for  your  own 
perusal  merely." 

The  following  extract  of  a  letter  to  Mts.  Tlinian 
Pinkney,  refers  to  a  domestic  misfortune  which 
she  had  recently  sustained : 

,  <'  London,  Jtme  24(fc,  1 809. 

<<  Mt  Dcar  Madam,-— If  I  had  not  found  it  impossible  t« 
answer  ybut  letter  by  the  return  of  the  Pacific,  it  would  have 
been  answered.  Business  occupied  my  time,  and  anxiety  my 
heart  to  the  last  moment.  I  would  have  <slieaied  the  last  of 
these  tyrants  of  an  hour  or  two  by  conversing  with  you ;  but 
the  first  forbade  it,  and  I  had  no  choice  but  to  subihii  Fron 
tbb  double  despotism  [  am  now  comparatively  free,  and  the  use 
which  I  make  of  my  liberty  is  to  trespass  on  you  -with  a  few 
lines. 

'^  I  shall  not  condole  with  you  on  your  late  loss,  though  I  kat 
able  to  conjecture  how  keenly  it  has  been  felt ;  you  have  your- 
self suggested  one  of  the  consolations  which  best  support  the 
good  under  the  heaviest  of  all  human  cakinilies :  fFe  shall  meet 
&gmm  in  pitriiy  and  joy  the  friends  who  are  etfery  day  faBing 
around  us.  There  is  nothing  which  more  effectually  cheers  the 
soul  in  its  dark  mortal  pilgrimage  than  this  noble  confidence ; 
life  would,  indeed,  be  a  sad  journey  without  it ;  the  power  6f 
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death  is  in  this  mew  nothing;  it  separates  us  for  a  season  merely 
to  fit  us  for  a  more  exalted  and  holy  communion.  I  have  clung 
to  this  thought  ever  since  I  was  capable  of  thinking,  and  I  would 
not  part  with  it  for  worlds ;  it  has  assisted  me  in  many  a  trial 
to  bear  up  against  the.  evil  of  the  hour,  and  to  shake  off  in  some 
degree  (tor  who  can  boast  of  having  entirely  escaped  from)  the 
influence  of  those  passions  that  betray  and  degrade  us.  If  I  may 
dare  to  say  so,  it  gives  a  new  value  to  immortality,  while  it  fur- 
nishes powerful  incentives  to  virtue.  You  cannot,  I  think,  have  ' 
yet  met  with  ^^  Morehead's  Dyicourses."  One  of  his  sermons 
turns  upon  the  loss  of  children  ;  and  he  sets  forth,  with  that 
eloquence,  which  comes  warm  from  the  heart,  the  softenings 
which  this  bitter  affliction  derives  from  religion.  \Vhen  you 
can  ^et  the  Sermon  fead  it ;  in  the  mean  time,  the  following 
short  eztriHft  will  please  y<qu.  It  is  exquisitely  beautiful ;  and 
the  best  of  oar  modem  Reyiews  has  quoted  it  as  a  soothing  and 
,#riginal  suggestion.'' 

^  '  We  are  all  well  aware  of  the  influence  of  the  world  :  We 

<  knoi^  how  strongly  it  engages  our  thoughts,  and  debases  the 
'springs  of  our  actions:  we  all  know  how  important  it  is  to 
'have  the  springs  of  our  minds  renewed,  and  the  rust  which 
'  gathers  over  them  cleared  away.  Ooe  of  the  principal  advan- 
'  tages,  perhaps,  Wiiich  arises  from  the  possession  of  children,  is 

<  that,  in  their  society  the  simpJicity  of  our  nature  is  constantly 
'  recalled  to  our  view  ;  and  that  when  we  return  from  the  cares 
'  and  thoughts  of  the  world  into  our  domestic  circle,  we  behold 
*  beings  whose  happiness  springs  from  no  false  estimates  of 
'  worldly  good,  but  from  the  benevolent  instincts  of  nature.  The 
'  same  moral  advantage  is  often  derived  in  a  greater  degree 
*from  the  memory  of  those  children  who  have  left  us.  Their 
^  simple  characters  dwell  upon  our  minds  with  a  deeper  impres- 

<  sion ;  their  least  actions  return  to  our  thoughts  with  more  force 

<  than  if  we  bad'  it  still  in  our  power  to  witness  them  ;  and  they 
^  r^um  to  us^  clothed  in  tfiat  saintly  garb  which  belongs  to  the 

<  possessors  oC  a  higher  existence  We  feel  that  there  is  qow  a 
^  link  connecting  us  with  a  purer  and  a  better  scene  of  beings  ; 
'  that  a  part  of  ourselves  has  gone  before  us  into  the  bosom  of 
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'  God ;  sad  that  the  same  happy  creatures  vfaich  here  on  earth 
'  showed  as  the  simple  sources  from  which  happinifss  sprhigs, 

*  oow  hover  over  us,  and  scatter  irom  their  wings  the  graces  and 

*  beatitudes  of  eternity.'  ^ 

'^  Who  can  read  this  passage  without  feeling  his  heart  in  uni- 
son with  it  ?  It  cannot  be  read  without  inspiring  a  pleasing 
melancholy,  and  lifting  the  mind  beyond  the  low  contaminations 
of  this  probationary  state,  ^  To  scenes  whete  love  and  bliss 
immortal  reign,'  »     •     •     • 

Mr.  Pinkaey^s  official  commuQicatlons  with  the 
British  governmenty  were  siippofied  by  some  per- 
sons in  this  country  to  be  deficient  in  that  firm- 
ness and  decided  tone  which  would  have  been 
becoming  an  American  minkter  whilst  )*emon- 
strating  against  aggressions  the  most  injurious 
and  insulting.  But  his  communications  with  that 
government,  as  to  their  manner,  were  dictated  1^ 
the  tenor  of  his  instructions,  which  were  of  the 
most  pacific  and  conciliatory  character.  His  con- 
duct in  this  respect  was  assailed  in  6ome  of  the 
public  prints  with  great,  and  as  he  f^lt,  unmerited 
severity.  In  the  mean  time,  the  compensi^tion 
which  he  had  received  from  the  Slate  ci  Mary- 
land for  his  services  in  the  business  of  the  btink 
stock,  together  with  the  money  he  had  saVed  from 
the  professional  earnings  of  his  youthful  daysi 
had  been  absorbed  in  the  expenses  incident  to 
the  education  of  his  children  in  a  foreign  country, 
and  to  the  munificent  and  hospitable  style  of  liv- 
ing which  he  had  adopted  in  London,  as  be- 
isoming  his  public  station,  and  necessary  to  re- 
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ciprocate  the  civilities  he  received  frdid  others. 
He  alludes  to  these  painful  circumstances  in  a 
letter  to  Mr.  Madison,  dated  August  IStb^  1810, 
of  which  the  following  is  an  extract : 

^  Beibre  I  conclude  tHis  letter,  I  beg  leave  to  mention  a  sub- 
ject in  which  I  have  a  personal  interest.  I  am  told,  and,  indeed, 
have  partljf  seen,  that  I  am  assailed  with  great  acrimony  and  per* 
severance  in  some  of  the  American  newspapers.  It  is  possible 
that  increasing  damour,  though  it  can  give  me  no  concern,  may 
make  it  convenient  that  I  should  be  recalled ;  and  it  certainly 
will  not  be  worth  while  to  make  a  point  of  keeping  me  here,  for 
any  time,  however  short,  if  many  persons  in  America  desire  that 
it  should  be  otherwise.  I  can  scarcely  be  as  useful  to  our  coun- 
try under  such  circumstances  as  1  ought  to  be,  and  I  have  really 
no  wish  to  continue  for  any  purpose  looking  to  my  own  advan- 
tage. If  I  consulted  my  personal  interest  merely,  I  should  al- 
ready have  entreated  your  permission  to  return.  The  dispropor- 
tion between  my  unavoidable  expenses  and  my  salary,  has  ruin- 
ed me  in  a  pecuniary  sense.  The  prime  of  my  life  is  passing 
away  in  barren  toil  and  anxiety,  and,  while  I  am  sacrificing  my- 
self and  my  family  in  the  public  service  abroad,  lU  disposed  or 
silly  people  are  sacrificing  my  reputation  at  home.  My  afiec- 
tionate  attachment  to  you  need  not  be  mentioned.  If  its  since- 
rity is  not  already  manifest,  time  only  can  make  it  so,  and  to 
tbat  I  appeal.  But  by  seeking  to  remain  in  office  under  you, 
against  the  opinion  of  those  whose  remonstrances  will  at  \pasi  be 
loud  and  troublesome,  if  they  are  not  reasonable  and  just,  I 
should  show  a  want  of  all  concern  for  your  character  and  quiet. 
I  do  not  seek  it  therefore.  On  the  contrary  I  pray  you  most 
earnestly  to  recall  me  immediately  (the  manner  of  it  would,  I  am 
sure,  be  kind)  if  you  find  it  in  any  way  expedient  to  do  so.  Be- 
lieve me  I  shall  go  back  to  my  profession  with  a  cheerful  heart, 
-and  with  aiecollection  of  your  unvarying  kindness  which  nothing 
can  ever  impair.  I  should,  indeed,  look  forward  to  retirement 
from  ofiicial  station  with  the  deepest  sorrow,  if  I  supposed  that 
in  parting  with  me  as  a  minister,  you  were  to  part  with  me  also 
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as  a  friend.  But  the  frieod  will  remain— not  for  a  season  onfyf 
but  alwaysr-aud  be  assured  diat,  though  jou  will  have  many 
abler  friends^  you  can  have  none  upon  whose  truth  and  zeal  you 
may  more  confidently  rely.  In  a  word,  I  do  not  at  this  moment 
request  my  recall,  but  I  shall  receive  it  without  regret,  if  you, 
with  better  means  of  judging  than  I  ean  have,  should  think  it  ad- 
visable. That  I  should  remain  here  much  longer  is  hardly  pos- 
sible; but  I  flatter  myself  that  in  forbearing  at  present  to  ask 
your  consent  to  my  return,  I  do  not  lose  sight  of  the  public  good. 
'<  This  is  a  very  long  letter  and  full  of  egotism — but  it  will 
have  an  indulgent  reader,  and  will  1  know,  be  excused." 

^   In  an  answer  to  this  letter,  dated  October  30th, 
1810,  Mr.  Madison  says : 

**  The  personal  sensibilities  which  your  letter  expresses,  are  far 
greater  than  I  can  have  merited  by  manifestations  of  esteem  and 
confidence  which  it  would  have  been  unjust  to  withhold.  As  a 
proof  of  ypixr  partiality,  they  ought  not  on  that  account  to  ex- 
cite less  of  a  return.  As  little  ought  your  readiness  to  retire 
from  your  station,  from  the  honourable  motives*  which  govern 
you,  to  be  viewed  in  any  other  light  than  as  a  proof  of  the  va* 
lue  which  attaches  itself  to  your  qualifications  and  services.  It 
IS  not  to  be  denied  that  a  good  deal  of  dissatisfaction  has  issued 
through  the  press  against  tome  of  your  intercourse  with  the 
British  government.  But  this  could  have  the  less  influence  on 
the  Executive  mind,  as  rhe  dissatisfaction,  where  not  the  mere  in- 
dulgence of  Imbitual  censure,  is  evidently  the  result  of  an  honest 
misconception  of  some  things,  and  an  ignorance  ot  others,  nei- 
ther of  which  can  be  lasting.  I  have  no  doubt  that  if  your  sea- 
timento  and  conduct  could  be  seen  through  media  not  before  the 
public,  a  very  different  note  would  have  been  heard ;  and  as  little, 
that  the  exhibitions  likely  to  grow  out  of  the  questions  and  dis* 
cussions  in  which  you  are  at  present  engaged^  will  more  than  re- 
stare  the  ground  taken  from  you." 

During  his  residence  as   minister  in  Great 
Britain,  Mr.  Pinkney's  attention  was,  among  other 


Digitized 


by  Google 


objects,  directed  to  tbe  magmfioent  scene  of 
public  industry  which  that  country  displays.  He 
perceived  that  her  mauufacturing  establishments 
were  one  of  the  main  springs  of  her  wealth  and 
power,  and  witnessed  with  pleasure  the  Apid  pro^ 
gress  of  those  agricultural  improvements  which 
have  contributed  so  much  to  the  opulence  and 
embellishment  of  the  island.  He  was  anxious 
that  his  own  country  should  participate  in  the 
benefits  derived  from  the  advancement  of  these 
important  arts.  In  a  letter  to  Mr«  Madison, 
dated  August^  1809,  he  says  : 

^  As  we  are  turning  oar  attention  to  wool,  I  have  added  a  tract 
lately  published  here^  on  the  Merino  and  Anglo- Merino  gheep, 
which  may  be  of  use.  I  trust  that  we  shall  continue  to  culti- 
vate such  manufactures  as  suit  our  circumstances.  Cottons  now^ 
and  woollens  hereafter,  must  continue  to  flourish  among  us.^ 

Among  other  occasions  of  a  similar  character, 
he  was  present  at  the  cattle  show  of  that  distin* 
guished  patron  of  agriculture,  Lord  Somerville, 
in  the  spring  of  1810.  After  the  business  of  the 
day,  a  very  large  company  sat  down  to  a  public 
dinner,  Lord  Somerville  in  the  chain  The  pre- 
miums having  been  distributed,  his  lordship, 
among  other  toasts,  gave —  ^ 

<  Mr.  Pinkney,  the  American  Minister ;  and  may  harmony 
^  always  prevail  with  those  who  speak  the  same  language.' 

Which  was  received  with  enthusiastic  applause 
by  the  company* 
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Mr.  Pinkney,  in  f  eturnhig  thanks  for  this  mark 
of  respect  to  himself^  and  to  the  country  he  re- 
presented, desired  his  Lordship  and  the  company 
tg  be  persuaded  that  he  was  very  grateful  for  the 
unexpeofted  notice  which  they  had  been  so  good 
as  to  take  of  the  United  States  and  their  minister. 

'^  I  thank  you,"  said  he,  <*  in  the  first  place,  for  my  country, 
and  I  hope  I  shall  not  be  thought  very  presumptuous,  if  led,  or 
even  misled,  by  my  wishes,  to  conclude  that  personal  kindness 
may  have  had  some  little  share  in  prompting  your  conduct  oo 
this  occasion,  I  venture  to  thank  you  for  myself.  I  trust,  my 
Lord,  it  is  scarcely  necessary  fur  me  to  say  how  sincerely  I  join 
in  the  wish  which  has  been  so  well  received  by  the  noblemen 
and  gentlemen  here  present,  that  there  may  be  perpetual  good 
understanding  between  Great  Britain  and  the  United  States. 
An  American  Minister  has,  in  truth,  np  merit  in  anxiously  desir^ 
ing  cordial  friendship  whh  this  country  on  terms  consistent  with 
the  honour  of  his  own ;  and  your  lordship  will  allow  me  to  re- 
joice that  there  do  exist  on  both  sides  the  most  powerful  and 
obvious  inducements  to  cultivate  such  friendship.  We  need  not 
trouble  ourselves  to  inquire  whether  it  be  true,  as  some  poli- 
ticians have  pretended,  that  interest  is  the  only  tie  of  sufficient 
strength  to  hold  independent  nations  together  a»  friends,  for  we 
are  fortunately  bound  in  amity  by  all  sorts-  of  ties,  which  I  fer* 
▼ently  hope  we  shall  not,  even  if  it  were  possible  that  we  should 
be  so  disposed,  be  strong  enough  to  break.  No  reflecting  and 
impartial  man  can  duubt,  that  the  true  interests  of  Great  Britain 
and  America  are  compatible  in  all  cases,  the  same  in  most.  A 
liberal  and  comprehensive  view  of  these  pan  lead  to  no  odier 
conclusion  than  that  they  are  calculated  to  cherish  and  invigo- 
rate each  other.  But  a  3ense  of  this  compatibility  and  identity 
of  interests,  effectual  as  it  ought  to  be  in  communicating  a  cha- 
racter of  steady  friendship  to  our  relations,  is  not  the  only  pledge 
of  harmony  between  us  ;  for  a  thousand  kindly  influences,  with 
which  calculation  has  no  conceni,  combine  to  form  an  auxiliary 
pledge,  little  inferior  in  strength^  I  should  hope,  and  far  superior 
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in  noral  beauty,  I  am  sure,  to  the  other.  These  Sniheiices,  my 
lord,  it  would  be  a  pleasing,  and  perhaps  not  unprofitable,  tasii 
to  reriew  in  detail,  and  by  reviewing,  to  give  them  freshness, 
and  augmented  activity,  for  the  noble  and  salutary  purposes  of 
peace  and  kindness.  But  I  have  already  trespassed  too  long  on 
yoor  indulgence,  if,  indeed,  I  have  not  trespassed  upon  that  dis- 
cretion which  so  emphatically  becomes  my  situation.  I  beg 
leave  to  drink  the  health  of  your  lordship,  &c." 

In  the  following  letter  to  Mr.  Madison,  Mr. 
Pinkney  solicited  bis  recall  with  more  earnest- 
ness than  he  had  hitherto  done.  The  motives 
which  induced  him  to  decline  remaining  any 
longer  in  the  public  station  which  he  had  occu- 
pied, are  fully  explained  in  this  letter, 

'^LoNooN,  Nov.  24,  1810. 

^  DsAR  SiR^— I  send  by  this  opportunity  to  the  Secretary  of 
Slate,  a  letter,  entreating  your  permission  to  return  to  America. 
I  have  not  thought  it  necessary  to  mention  in  that  letter  my 
motives  for  this  apparently  abrupt  request ;  but  you  will,  I  am 
sore,  be  at  no  losa  to  conjecture  them. 

•  ^  I  ask  your  leave  ai  this  time  to  close  ray  mission  here,  be- 
I  find  it  impossible  to  remain.  I  took  the  liberty  to 
:  to  you  in  my  letter  by  Mr.  Cllis,  that  I  was  not  unwilling, 
though  I  had  no  desire,  to  continue  a  little  longer  ;  but,  upon  a 
recent  inspection  of  my  private  affairs,  it  appears  that  my  pecu- 
niaPy  means  are  more  completely  exhausted  than  I  had  supposed, 
and  that  to  be  honest  I  must  hasten  home. 

'^The  compensation  (as  it  is  oddly  called)  allotted  by  the 
Oovemment  to  the  maintenance  of  its  Representatives  abroad  is 
«  pittance,  whicl|  no  economy,  however  rigid,  or  even  mean,  can 
render  adequate.  It  neVer  was  adequate  1  should  think  ;  but  it 
Is  now  (especially  m  London)  far  short  of  that  just  indemnity 
for  unavoidable  expenses  which  every  government,  no  matter 
what  its  form^  owes  to  its  servants. 


Digitized 


by  Google 


[106] 

<<  I  have  10  fact  been  a  constant  and  progressive  loser,  and  at 
length  am  incapable  of  supplying  tht*  deficiencies  of  the  public 
allowance.  Those  deficiencies  have  been  hitherto  supplied  by 
the  sacrifice  of  my  own  capital  in  Araericay  or  by  my  credit, 
already  pushed  as  far  as  the  remnant  of  that  capital  will  justify, 
and  I  fear  somewhat  farther.  I  cannot,  as  an  honourable  man, 
with  my  eyes  open  to  my  situation,  push  it  farther,  and  of  coarse 
I  must  retire.  I  do  not  mean  to  exaggerate  the  amount  of  my 
capitel  thus  dissipated  in  a  thankless  office.  It  was  not  very 
large — it  could  not  be  so.  I  have  spent  too  much  of  my  life 
(how  faithfully  none  will  have  the  injustice  to  question)  in  the 
public  service,  to  admit  of  that.  But  such  as  it  was,  it  had  its 
value  as  a  stake,  in  case  of  accidents,  for  those  about  me,  and 
being  now  gone,  cannot  hereafter  eke  out  a  scanty  salary.  It  is 
superfluous  to  say  that  I  have  no  other  resource. 

<<  This  is  the  consideration  which  has  urged  me  to  write  for 
my  recall  at  this  moment. 

'^  There  are  others,  however,  which  ought,  perhaps,  to  have 
produced  the  same  effect  at  even  an  earlier  period,  and  would 
have  produced  it,  if  I  had  followed  my  own  inclinations  rather 
than  a  sense  of  duty  to  you,  and  to  the  people.  Some  of  these 
considerations  respect  myself  individually,  and  need  not  be 
named ;  for  they  are  nothing  in  comj^arison  with  those  which 
look  to  my  family.  Its  claims  to  my  exertions  for  hs  benefit  in 
my  profession  have  been  too  long  neglected.  Age  is  steaKag 
fast  upon  me,  and  I  shall  soon  have  lost  the  power  h(  retrieving 
the  time  which  has  been  wasted  in  endeavours  (fruitless  it  would 
seem)  to  deserve  well  of  my  country.  Every  day  will,  as  it 
passes,  make  it  more  difficult  to  resume  the  habits  which  I  have 
twice  improvidently  abandoned.  At  present,  I  feel  no  want  of 
cheerful  resolution  to  seek  them  again  as  old  fi'iends  which  I 
ought, never  to  have  quitted,  and  no  want  of  confidence  that  they 
will  not  disown  me.  How  long  that  resolution,  if  not  acted 
upon,  may  last,  or  diat  confidence  may  stand  up  in  the  decline 
of  life,  I  capnot  know  and  will  not  try.* 

^  I  trust  it  is  not  necessary  for  me  to  say  how  much  your 
kindness,  and  that  of  your  predecessor,  has  contributed  to  subdue 
the  anxieties  of  my  situation,  and  to  make  me  foi^get  that  I  oui^t 
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to  leave  a  post,  at  once  so  perilous  and  costly,  to<richer  and  to 
abler  hands.  Those  who  know  me  will  believe  tBat  ray  bean  is 
dee|>ly  st^nsible  of  that  kindness,  and  that  my  memory  will  pre- 
serve a  faithful  record  of  it  while  it  can  preserve  a  trace  of  any 
thing. 

<<  i  am  in  dan^r  of  making  this  a  long  letter.  I  yrjll  only 
add  to  it,  therefore,  that  I  shall  prepare  myself  (in  the  expecta- 
tion of  receiving  your  permission)  to  return  to  the  United  States 
as  soon  as  the  season  will  allow  me  to  do  so  with  convenience 
to  my  family ;  and  that,  if  my  duty  should,  in  any  view  of  it, 
require  a  more  prompt  departure,  I  shall  not  hesitate  to  act  as 
it  requires." 


Mr.  Pinkney  continued  still  to  press  upon  the 
British  government  the  complaints  of  this  coun- 
try, until  finding  that  no  attention  was  likely  to 
be  paid  to  his  remonstrances,  he  demanded  an 
audience  of  leave  in  pursuance  of  the  President's 
instructions.  On  the  last  of  February,  1811,  he 
had  his- audience  of  leave  at  Carlton  House,  and 
stated  to  the  Prince  Regent  the  grounds  upon 
which  it  had  become  his  duty  to  take  his  leave^ 
and  expressed  his  regret  that  his  efforts  to  set  to 
rights  the  embarrassed  and  disjointed  relations 
of  the  two  countries  had  wholly  failed,  and  that 
he  saw  no  reason  to  expect  that  the  great  work 
of  reconciliation  was  likely  to  be  accomplished 
through  any  other  agency. 

He  soon  after  embarked  for  the  United  States 
in  the  frigate  Essex,  and  arrived  at  Annapolis  in 
June^  1811.    On  his  arrival  in  this  country  he 
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immediately  resumed  the  labours  of  his  profes- 
sion with  hfs  accustomed  alacrity  and  ardour. 

In  September,  1811,  he  was  elected  a  member 
of  the  Senate  of  the  state  of  Maryland. 

In  the  following  December,  Mr.  Madison  ten- 
dered him  the  appointment  of  Attorney  General 
of  the  United  States,  which  he  accepted  in  the 
following  letter : 

<^  Annapolis,  Dec,  17, 181i« 
<^  Deak  Sir, — I  had  the  honour  to  receive,  late  hut  nightj  the 
letter  which  you  were  so  good  as  to  write  to  me  on  the  12th, 
and  at  the  same  time  my  Commission  as  Attorney  General  of 
the  United  States.  I  shall  not  delay  a  moment  in  repairing  to 
Washington,  after  a  few  importunate  engagements  here  have 
heen  satisfied  ;  and  I  hope  to  set  out  in  a  few  days. 

<<  Permit  me  to  thank  you  again  for  the  great  kindnests  and 
delicacy  with  which  this  appointment  has  been  tendered  to  me, 
and  to  assure  you  that  if  I  should  fail  to  justify  your  choice  by 
an  able  discharge  of  my  official  duties,  1  shall  at  least  prove  that 
I  know  how  to  discharge  the  duties  of  gratitude  and  friendship." 

In  a  subsequent  letter  to  Mr.  Madison,  he 
•ays: 

'  <^I  have  received  a  letter  from  Mr.  Dallas,  from  which  it 
appears  that  he  has  not  been  applied  to  by  Mr.  Gallatin  to  assist 
in  the  cases  in  the  Supreme  Court,  in  which  it  was  thought  his 
aid  would  be  advisable  ;  and  further,  that  he  would  be  willing  to 
assist,  if  applied  to.  Although  I  shall  be  perfectly  prepared  to 
aigue  one  of  them,  (the  case  of  the  French  national  vessel,)  it 
will  be  a  great  gratification  to  me  to  have  him  for  an  assistant  in 
both.  I  take  the  liberty  to  submit  it  to  your  consideration  whe- 
ther an  early  application  to  him  would  not  be  well,  if  it  b 
inttaded  to  retain  him  at  alL 


Digitized 


by  Google 


[109] 

'<  I  find  an  imoMnse  mass  of  business  in  the  Supreme  Court  in 
which  the  government  is  concerned ;  but  I  hope  to  get  through 
with  it  at  the  ensuing  term.  The  Committee  of  Claims  haa 
referred'  Beaumarchais'  case  to  me  upon  the  law  of  it.  It  per- 
plexes me  ezceedhigly;  for  tii  strict  hno  the  discount  cannot 
Weil  be  maintained,  and  yet  in  all  righteousness  it  ought  to  be 
insisted  on — at  least  there  seems  to  be  the  strongest  probability 
that  it  ought.'' 


The  case  of  the  French  national  vessel  referred 
to  in  the  above  letter,  involved  a  very  interesting 
question  of  international  law.  The  Exchange 
was  originally  a  merchant  ship^.bjelonging  to  citi- 
zens of  this  .country,  which  had  been  seized  by 
the  emperor  Napoleon  under  his  decree  issued  at 
Rambouillet,  armed  and  commissipAed  in  his 
serviee^  and  sent  to  oariy  despatches  to  the  East 
Indies.  In  the  course  of  her  voyage,  she  touched 
at  the  port  x>f  Philadelphia,  being  in  distress,  and 
our  waters  .being  at  that  time  open  to  the  ships  of 
war  of  all  the  belligereht  powers*  She  was  there 
proceeded  against  by  the  original  Americah  own- 
ers, who  reclaimied  their  property  in  the  ordinary 
coarse  of  justice,  and  the  cause  was  finally 
brought  4>efor^  the  Supreme  Court;  the  French 
Miuister  having  insisted  in  his  correspondence 
with  our  government  that  the  justice  and  legality 
of  the  original  seizure  was  a  question  oC  state  to 
be  settled  by  diplomatic  negociation  between 
France  and  the  United  States ;  and  that  it  could 
not  be  determibed  .by  the  ordinary  trijbunals  of 
jintice^  espectf^y  as  the  v^a^ei  had  entered  a  port 
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of  this  country  under  the  general  permission  to 
the  public  ships  of  foreign  nations.  The  same 
principle  of  exemption  from  judicial  cognizance, 
for  the  vessel  thus  entering  our  waters,  was  also 
maintained  by  Mr.  Pinkney,  as  Attorney  Genera), 
with  a  force  of  argument  and  eloquence,  and  an 
extent  of  learning,  which  raised  him  at  once  inr 
the  public  estimation,  to  the  head  of  the  Ameri- 
can bar- 
He  reasoned  to  show  that  where  wrongs  are  in- 
flicted by  one  nation  Upon  another,  in  tempestu- 
ous times,  they  could  not  be  redressed  by  judi- 
cature ;  that  where  the  private  property  of  a  citi- 
zen had  been  ever  so  unjustly  confiscated  in  the 
tribunals  of  a  foreign  state,  a  regular  judicial  con- 
demnation closes  the  judicial  eye  upon  the  enor- 
mity of  the  original  seizure  ;  and  still  less  tMld 
the  courts  of  justice  interfere  where  the  sovererga 
rights  of  a  foreign  prince  had  intervened.  He 
compared  the  case  in  judgment  to  the  auato- 
gous  exemption  (under  the  law  of  nations)  firom 
the  local  jurisdiction,  of  the  country,  xif  the  per- 
son of  the  sovereign,  of  his  ministers,  or  his 
fleets  and  armies,  cemidg  into  the  territory  of  j^ 
another  state,  by  its  permission^  express  Or  im- 
plied. He  insisted  upon  the  equidity  of  sove- 
reigns, and  that  they  could  not  submit  their  rights 
to  the  decision  of  another  sovereign,  or  his  courts 
of  justice;  but  that  the-  mutually  -conflicting 
claims  of  independent  *states  must  be  adjusted 
by  diplomatic  negociation,  or  repiizals  and  wiur ; 
that  no  reprizals  had  been  authorized  by  our 
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government  in  the  present  instance,  and  that  the 
general  provisions  of  the  laws  descriptive  of  tl^e 
ordinary  jurisdiction  of  the  national  courts  to  re^ 
dress  private  wrongs,  ought  not  to  be  so  interpret* 
ed  as  to  give  them  cognizance  of  a  case  in  which 
tbe  sovereign  power  of  the  nation  heA,  by  impli- 
cation, cojDsented  to  waive  its  jurisdiction.  These 
topics  of  argument,  which  were  made  the  grounds 
of  the  decision  pronounced  by  tl^e  court,  he  am- 
plified ami  illustrated  by  a  variety  of  considera- 
tiqiiSy  drawn  from  the  impotency  of  the  judicial 
power  to  enforce  its  decisions  in  such  cases ; 
from  the  exclusive  competence  of  the  sovereign 
power  of  the  nation  adequate^  to  avenge  wrongs 
committed  by  p,  foreign  sovereign,  and  to  deter- 
mine when  it  shall  assert,  and  when  it  may  com* 
promise  its  extreme  rights ;  from  the  nature  of 
the  questions  growing  out  of  such  transactions, 
as  b^ing  rather  questions  of  state  policy  than  of 
jurisprudence,  of  diplomatic  than  of  forensic  dis- 
coMon. 


It  was  a  rash  assertion  of  an  illustrious  writer, 
that  there  are  no  discoveries  to  be  made  in  mo- 
ral science  and  in  the  principles  of  government. 
To  say  nothing  of  other  improvements  which  the 
present  age  has  Witnessed,  mankind  are  indebted 
to  America  for  the  discovery  and  practical  ap*- 
plicatiop  of  a  federative  scheme  of  government, 
which  comlnned  with  the  representative  system, 
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and  avoiding  the  inherent  defects  of  all  preceding 
confederacies,  it  is  consolator)r  to  believeiy  may 
yet  diffuse  the  blessings  of  liberty  over  the  civi-- 
lized  world,  and  .by  the  establishment  of  a  new 
and  more  perfect  social  order,  promote  the  hap- 
piness of  the  human  *race  more  than  any  other  in- 
vention of  modern  times.     The  organization  of 
the  judicial  power  is  one  of  the  most  curious  and 
nicely  adapted  parts  of  this  admirable  scheme  of 
government.     Its  highest  appellate  tpifounal  is 
invested  with  an  impomng  combination  of  autho- 
rities.    Besides  its  extensive  powers  as  an  ordi- 
nary court  of  justice,  it  administers  the  law  of 
nations  to  our  own  citizens  and  to  foreigners ; 
and  determines,  in  the  last  resort,  every  question 
(capable  of  a  judicial  determination)  arising  un- 
der our  municipal  constitution,  includtiig  the  coa- 
ilicting  pretensions  of  the  state  and  national  sove- 
reignties.   It  is  before  '^  this  more  than  Amphic- 
tyonic  council,"  that  the  American  lawyer  iff  oalled 
to  {^ad,  not  merely  for  the  private  rights  of'  hid 
fellow-citizens,  but  for  their  constitutional  privi- 
leges, and  to  discuss  the  conflicting  pretensions 
of  thcteC  sovereignties.    Generally  speaking,   the 
practice  of  the  bar  in  this  country  is  not  confined 
to  particular  courts.    £)ur  lawyers  not  being  re- 
stricted to  any  peculiar  department  of  the  pro- 
fession, their  technical  learning  is  usually  of  a 
more  liberal  and  expansive  cast  than  in  the  comi- 
try  from  whence  we  have  derived  our  legal  insti- 
tutions.    Their  professional  hietbits  and  studies 
do  not  unfit  them  in  any  degree  for  tlie  perform-* 
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ance  of  the  higher  and  more  important  fuhctiona 
of  stateamen  and  legislatorB.  There  can  be  no 
donbt  thai  in  England,  greater  skjll  and  nicety  of 
execution  are  acquired  by  the  minute  subdivision 
of  labour  which  the  state  of  the  profession  and 
the  condition  of  society  have  produced.  -  Hence 
we  find  there  more  perfect  matters  of  the  science 
of  equity,  of  special  pleading,  or  of  the  civfl  and 
canon  laws,  as- they  are  administered  in  the  Ad- 
miralty and  Consistorial  courts.  But  the  peculiar 
circumstances  and  condition  of  this  country  have 
roused  the  latent  faculties  of  the  people,  and 
given  a  greater  flexibility  and  variety  to  the  tdents 
of  its  pubUo  men  ;  whilst  Ihey  have,  enabled  our 
most  eminent  lawyers,  when  called  unto  the  pub- 
lic service,  to  perform  all  die  off ces  of  peace  anil 
war  with  us  much  ability  and  success  as  in  those 
coOAtries  where  youth  are  prepared  for  the  duties 
of'  public  life  by  a  peculiar  system  of  education 
extelnsively  fidapted  ta  that  purpose.  They  huvf 
liberalised  their  minds  by  the  study  of  general 
juiriq»ruclence ;  and  when  removed  from  the  bar 
into  the  cabinet  or  senate,  have»  generally,  been 
found  to  sustain  the  reputation  which. they  had  ac-* 
quir^  in  a  knore  limited  walk.  The  infancy  of 
t]be  country,  and  the  perfect  freedom  of  its  poli- 
tical instkutions,  have  contributed  to  this  re:sult. 
Society  is  not  broken  into  thos^  marked  clistinQ- 
tions  and  gradations  of  rank  and  occupation, 
whicji  demmid  acorrespimdent  separation  of  mere 
professional  employments,  from  those  connected 
with  the  business  of  the  state;  whili^  at  the 
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same  time^  the  bar,  as  in  the  aooieiit  lepvblicaf 
is  the  principal  aveaiie  to  public  honours  and 
employments.  These  otrcumstancesy  combined 
with  the  singular  nature  of  the  jurisdiction  of 
the  Supreme  Court  as  administering  the  Politi- 
cal Law,  have  advanced  the  science  of  jinris- 
prudence  in  the  United  States  &r  beyond  the 
general  condition  of  literature,  and  have  raised 
the  legal  profession  to  a  higher  rank  in  pubHc  esti- 
mation than  it  enjoys  in  any  o&er  nation. 

At  the  same  session  of  the  court,  when  the  case 
of  the  Exchange  was  discussed,  the  much  agi- 
tated question  whether  the  United  States,  coa- 
sidered  as^t  federal  government,  have  an  unwrit- 
ten or  common  law,  wtnch  may  be  administered 
hi  the  courts  of  the  Union,  in  criminal  and  other 
leases,  in-the  absence  of  any  statutory  provision, 
al^se  in  the  case  of  an  indictment  for  a  libei^^w 
the  President  emd  Congress.  Tbd  Attaraej* 
Qfeneral  (Mr.  Pinkney)  and  the  counsel  &r  the 
defendant  both  declined  argujog  the  question,  Sgf 
some  reason  whieh  does  not  appear^^  $ut  I  aip 
told  that  Mr.  Pinkney  had  Ibrmed,  and-  fire^qnentlf 
expressed,  a  very  deckted  opinion  that. the  courts 
of  the  Union  possessed  a*  oommon  Taw  jurisdic- 
tion ;  though  I  have  not  been  aMe  to  Jeam  wlvnt 
were  the  grounds  of  this  opinion,^  or/the  limltA- 
tiens  he  w6uld  have  admitted  to'  the  views  which 
are  attributed  to  him.  The  court^pronounced  its 
judgment  for  the  defendant,  a  majority  of  the 
judges  present  being  of  the  opinion  that  it  bad 
not  jurisdiction  pf  the  case«    Butit  seems  tlu|t 
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the  question  is  not  yet  considered  as  at  rest^  the 
court  having,  in  a  subsequent  case,  which  came 
<Hi  ^  hearing  in  1816,  expressed  a  wiltingness  to 
listen  to  an  argument  upon  at,  notwithstanding 
the  former  decision. 

The  whole  subject  has  been  recently  diwussed, 
in  a  Tery  able  and  elegant  work,  by  Mf«  Dupon- 
ceaii;  fie  considers  that  thene  would  have  b«en 
little  difficulty  in  solving  the  problem,^  if  in  statiog 
it,  the  anibtgubu»  terms  common  law  jurisdictien 
had  not  been  rased ;  which  he  conceives  are  sus*- 
ceptible  of  a  double  interpretation,  implying  in 
the  one  «ense  d  jurisdiction  wbidi  may  be  law- 
fully assumed;  and  in  the -other  a  powerin  direct 
opposition  to  tl^  letter  and  spirit  of  the«  national 
constitution :  so  that  the  ^K>ntrov6r8y  faa^  been  to^ 
mamtain  or  reject  altogether  this  eamman-  Ig/w 
juriMUction,  in  ev^  seifse  in  which  the  termfr 
.  mity  be  used,  whilBt  a  proper  distinction  woiidd 
have  reconciled  aU  conflicting  opinions  upon  the 
subject.  In  England,  the  common  law  is  the 
Mnrce  of  jttrisdiett€»\4)^  all  the  courts.  In  this^ 
country)  it  is  no  longer  the  source  of  power  or 
jurisdiction,  but  the  means  or  instrument  through 
which  it  isexercised.  Th^  common  law  is  a  sys- 
*^^  ^  jw'isprmS^i^^t  and  nothing  more.  From 
ibe  common  law,  cpqsidered  a«  a  s^wci  ef  power ^ 
no  jurisdictioa  can  arise  to  anj  court  of  justice  in 
ibis  country,  state  or  national  but  considered  as 
a  means  for  the  exercise  of  power^  every  lawful 
joriactiction  may  be  exercised  through  its  instru- 
mentality^ and  by  its  proper  application. 
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Having  thus  disarmed  the  common  law  of  its 
only  dangerous  attribute,  what  he  calls  the^  power 
giving  capacity^  Mr.  Duponceau  proceeds  to 
argue  with  great  acut^ne8S  and  ingenuity,  that 
considered  as  a  fjfitem  of  jurisprudence^  it  is  the 
national  law  of  the  Union,  as  well  as  that  of  the 
particular  States.  It  would  be  wandering  too  ^ 
from  the  subject  of  the  present  publicatioii  to 
enter  into  a  critical  eaEamtnationof  hi^  reMcm- 
idgs ;  but  it  may  not  be  improper  to  remark  that 
the  same  distinction  seems  to  have  been  held  in 
view  by  Mr.  ^  Justice  Story  in  CooUdge's  case,* 
although  the  proposition  is  not  enunciated  iu 
such  formal  termsi  or  so  elaborately  discussed  as 
by  Mr.^  l>uponceau>  the  nature  of  the  case  being 
such  that  the  jurisdiction  might  more  properly  be 
considered  as  resting  upon  the  Admiralty  powers 
of  the-  Court,  than  upon  its  general  common  hew 
authority  to  punish  ofiences  againirt  the  United 
States.  .,  A 


In  the  political' controver^eiB  which  grew  oot 
of  the  Declaration  of  War  with  Great  Britafn  in 
1812,  Mr.  Pinkney  took  a  very  decided  and  zea- 
lous part.  The  fbllowing  extracts  from  a  pam- 
phlet written  by  him,  and  addressed  to  the  people 
of  Maryland,  under  tlie  signature  of  Publius,  in 

•         '  .     ■  • 

*  eaUiMo's  lUporti,  rol.  I.  p.  4SB, 
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1813,  wiH  show  bid  \tiews  and  feelings  upon  the 
momentous  question  which  thea  agitated  the 
public  mind. 

<<  Eut  it  is  impbssiMe  that,  in  weigbiogf  the  merits  of  a  candi- 
date for  a  seat  in  the  Geheral  Assembly,  you  should  be  oecupifed 
by  consideration)  which  are  merely  local.  You  are  bound  ii 
give  to  your  inquiries  a  wider  range.  You  neither  can,  nor 
ought,  t6  sh^  J'our  eyes  to  the  urgenl  concerns  of  the  whole 
«iQpire^  embarked  as  iCif  iil  a  conflict  with  the  determined  foe 
of  every  natton'uf^on  earth  sufficiently  prosperous  to  be  envied. 
Maryland  is  at  all  times  an  ihtclfesting  and  conspicuous  mem- 
ber of  the  Unioii;  but  her  relative  ppsi'tioriis  infinitely  more 
important  now  than  in  ordinary  seasons.  The  war  is  In  her 
waters,  and  it  b  waged  there  with  a  wantonness  of  brutaBty, 
which  will  not  sufler  the  energies  of  her  galbiit -^popaktion  ti» 
slumber,  or  the  watchfulness  c^  her  appointed  guardians  to  be 
intermitted.  The  rights  for  which  the  nation  is  in  arms,  are  of 
high  jniport  to  her  as  a  commercial  section  of  the  Cdntinent. 
They  cannot  be  ^rrendered  or  compromised  without  affecting 
eyery  vein  and  artery  of  her  system ;  and  if  the  towering  honour 
of  universal  America  should  be  made  to  bow  before  the  sword^ 
or  sfaotdd  be  betrayed  by  an  inglorious  peace,  where  will  the 
blow'be'felt  wi(h  a'  sensibility  tnore  exquisite  than  here  in  Ma<* 
ryfancl  ?     *     ^*"    *•  ' 

^tt  isperfectly  true  that  our  State  government  has  not  th^ 
prerogative  of  peace  and  war  ;  bat  it  is  just  as  true  that  it  cfih 
do  much  to  invigorate  or  enfeeble  the  national  arm  for  attack  os 
for  defence ;  thdt  it  may  conspire  With  the  legislatures  of  other' 
States  to1>last  the  best  hopes  of  peace/by  embarrassing  or  r^ist- 
ibg  the  eflbrts  by  which  alone  a  durable  pea<^  can  be  achieved  ; 
as  it  migi  forward  pacific/  ne^iation '  by  contributing  to*'  teach 
the  enemy  that  we  who,  when  our  means  were  small,  and  our 
numbers  few,  rose  as  one  man,  and  'maintained  ourselves  victo- 
'rioui  agaiim  the  mer^  theories  of  England^  with  ail  the  terrora 
of  English  power  before  us,  are'  not  'now  prepared  to  crbuch  to 
kss  thaoi  the  same  power^  hdwever  insofently  diaplayed^  an^  t6 
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receive  from.it  in  perpetuity  an  infamoos  yiske  of.pemcieas 
principles^  which  had  already  gatied  us  until, we  could  bear  it  no 
longer. 

^  That  the  war  widi  Csfland  is  irrep'roaehabiy  just^  no  man 
can  doubt  who  exercises  his  understandiqg  upon  the  question. 
It  is  known  to  Ihe  whole  worlds  ttiat  wbea  it  Was  declared,  the 
British  go.vernmeat  had  not  retracted  ar  qualified  any  one  of 
those  maritHne  claims  which  threatened  the  rain  of  American 
commerce,  and  disparaged  Aroericaa^aoverelgRty.    Every  .con^ 
stractiye  blockade^  by  which  our  ardinary  comnaQicatian  .with 
European  or  other  mar(s.had  been  intercepted,  wast  either  per- 
versely tnaintainedy  or  made  to  aive  p^ace  on^y  to  a  wider  and 
more  comprehensive  impediment.    'The  right  of  impressment, 
in  its  most  odious  form,  continued  to  be  vindicated  in  argumeot 
and  einforced  in  practice*    The  rule  of  the  war  of  1756,  against 
which  the  voice  of  all  America- was  lifted  up  in  1805,  was  still 
preservfKl,'and  had  only  become  inactive  because  the  colonies 
of  France  ^;nd  her  allies  had  fallen  before  the  naval  power  of 
England.     T^e  Orders  in  Council  of  1807  and  1809,  which  in 
tJieir  motive,  principle,  and  operation,  were  utterly  incompatible 
with  our  existence  ap  a  commercial  people ;  which  retaliated  wi|h 
trei^epdous  effect  upon  a  friend  the  impotent  irregularities  of  an 
enemy ;  which  established  upon  the  seas  a  despotic  donunioll, 
by  which  power  and  right'  were  confounded,  and  a  system  of 
monopoly  and  plunder  raised,  with  a  daring  oonfeiapt  of  de^ 
eency,  upon  the  wreck  of  neutral  prosperity  aad  pullJIe  law ; 
whith  even  attempted  t^  exact  a  tribute,  imder  the  name  ef  an 
impost,  from  the  merchants  ,of  this  independent  laad,  for  par* 
mission»to  become  the  slaves  and  instruments  o(that  al^ominable 
system;  had  been  adhered  to  (notwithstanding  the  ackno)wI^ 
edged  repeal  of  tbe  Berlfn  and  i^lilaa  decrees  in  regard  to  Ihe 
United  States)  with  an  alarming  appearance  o(  a  fixed  aniti  pet- 
maheitt  attachment  to  tho^  very  qualities  which  fitted  them  for 
the  work  of  oppression,  and  filled  us  whh  dismay.     Satisfaction, 
and  even  explariation,  lyid  been  either  steadily  denied,  or  coo- 
.tpmptnously. evaded.  .Our  complaints  *ad  been  r^tera^ed -tiH 
we  ourselves  blushed  to  hear  them,  and  till  the  insolence  with 
wUch  they  were  received  recaUed  us  to  sojone  sense  of  dignity. 
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Hlsiory  diEits  not  fomish  an  example  of  siicli  patience  undet  sueh 
an  acciimalalion  of  injuries  and  insults. 

^  The  Orders  in  Council  were  indeed  provisionally  revoked  a 
few  days  after  the  declaration  of  war ;  in  such  a  manner,  how- 
ever, as  to  assert  their  *  la wfuWiessy  and  to  make  provision  for 
their  revival,  whenever  die  Britfab  government  should  think  fit* 
to  say  that  they  ought  to  be  revived,  f  he  distresses  of  the 
inaiia&ictiirtn§^  and  other  classes  of  British  snbjectr  had^  at  last^ 
extorted  from'a  bigotted  and  reluctant  cabinet  .what  had  been 
obsdnktity  refiised  to  the  demands  of  jusfice.  Brit  the  Jingering 
repeal,  inadequate  and  imgraciaus  asnt  was,  came  too  hite.  Tke 
RMemn  had  been  pas94d.^ 

*        '•        •        •!?-.•♦        •        ^*      - 

^  ^  Nothing  is  more  to  be  esteemed  tl^n  peace/  (I  quote  the 
wisdom  of  Polybius,)  <whbn  it  i^bavjes  its  in' posskssion  or 
*•  oxs%  BONOtn  AND  aiORTs ;  but  when  it  is  joined  wilh.loss'of 

<  freedom,  or  with  infamy,  nothing  can  be  more  detestable  and 

<  fatal.'  I  speak  with  just  confidence,  when  I  sc^,  that  no  fede- 
ralist can  be  fouqd  who  desires  with  more  sincerity  th'^  retuth 
of  peace  than  the  republican  govemmeht-  by  ^hich  the  war  was 
declared.  But  it  desires  sdch  a  peace  as  the  companion  and 
instructor  of  Scipio  has  praised-^a  paace  consistent  wiOi  our 
rights  and  honour,  and  not  the  deadly  tranquillity  which  may  be 
purcbased  by  disgrace,  or  takeii  in  barter  for  the  deafest  and 
Bioal  «5iseikttal  dttmi  of  our  trade,  and  sovereignty.  I  appeal  to 
yov^  baldly :  Are  yoa.  prepared  to  purchase  a  mere  cessation*  of 
arnto  by  unqualified  submission  to -the  pretensions  of 'England? 
Ase  yeu  prepaid  to  sancticyi  them  by  treaty  and'to.  entail  them  . 
o^en^our  posfei'ityf  with  Ihe  inglorious  and  timid  hope  of  esca- 
ping (he  wrath  of  thos^  whom  ^Ur  fathers  discomfitedt'  and 
vanquished  f  Are  you'prepaVed,  Tor  the  sake  of  a  presen^  profit, 
wbich'the  circumstances -of  €upp^  raqst  reader  paltry  anil  pre- 
ca^ous^  to  mi^igkt  the  strong  wi))g  of  Americaii  ^commerce  for 
yt^rs  to  come,  to  &ke  fi*om  our  flag,  itd; national  efilect^^and  cha- 
racter, and  to.gubjebt  oui;  vessels  on  the  |iigh«easv  and  the  brave 
mei»  who  navigate  them^to  ijie  municipal  jurisdiotion-  of  Great 
Britain  ?.  i  know : very*  well  that  th^ve  are  some  amongst  ns  (l 
hofle  they  are  bat  few)  irho  are  pfepar^  for  ail  this  and  more  ; 
who  pule  over  ever^  scratch  occasioned  by  th^  war  as  if  it  were 
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ap  overwhelittiiig  cakinityy  and  are  only  sorry  that  k  is  not 
worse ;  vbo  would  skulk  out  of  a  cpntest  for  the  best  interests  of 
their  country  to  save  a  shilling  or  gain  a  cent ;  who,  having  in- 
herited the  wealth  of  their  ancestors  without  their  spirit,  would 
receive  laws,  frojn  London  with  as  much; facility. as  woollens 
'from  Yorkshire,  or  hardware  from  Shield.*  Biit  I  write  to  the 
great  bo^y  of  the  people,  who  are  sound  and  virtuous,  and  worthy 
of  the  legacy  wbieh  the  Ijeroes  of  the  revblltiion^hav^  bequefathed 
them*  For  them,  I  undertake  to  answer,  that  the  .only 'peace 
which  tliey  can  be  Bl^de  to  endure,  i^that  which  tt^  twine 
itself  round  the  honour  of.  the  p,eople,  and  with  its  healthy  and 
abundant  foliage  give  shade  and  shelter  .to  the  prospedty  of  the 
empir^. 

•  ^'  I  passed  rapidly  i^  a  former  number  over  the«jastifyi^ 
causes  of  the  ^wur. '  6u(  you. must  permit  me  in  this  place,  and 
for  a  single  instant,  toTecur  to  qne  ^f  them,  as  introductory  to  a 
consider (^tion  .which  you  wilt  do  well  to  lay  to  your  hearts  when 
y^u  are  assembled  at, (he  polls.  The  foundation  upon  which  the 
claim  of  Greal  Britain  reposesi,to  send  a  press-gang  on  board  of 
dur  ships  upoji  the  oc^ap,  as  if  they  were  the  docks  or  the.  ale- 
houses'of  LiyerpooU  is  sijnply  the  right  of  the  cro^nti,  as  it  is 
recognized  by  her  laws,  to  the  ^ec vices  of  every  subject  in  tine 
of  war.  The  doctrine  amounts  fp  this*,  that  a  man  born  within 
the  British  dominions  is,  in  a  qi^alifi^  sense,  the  property  of.  the 
government,  in  virtue  of  an  artificial  jmd  slavish  ncdi^n  of  ^^^ 
peiual  allegiance;  that,  though  ^e  maty;. have  .J>eett ^forced. by 
poverty  or  persecution  to  emigrate,  and  has  becetwe  the  cifizan 
or  subject  of  9P<^^er^tate,  his  jille^i^oce  cleaves  to  him  for  Ijfe^ 
that  no  time,  pr  distanee,  or^anctuary,  or  new  obligatioii^  cfm  save 
him.  from  its  mysterious  and,  ioextingttfshabl^  power ;  and'tiiat, 
of  CDqrse,.hp  mi|y  be  seized  "wherever  aifd  whenever  he  jcao  be 
found.  ..,.'*>  •  .     .        .♦ 

"  "  But  the  '  al^minajye  doctrine  is,  as^iocteled  with  ^aotj^cr, 
which  says, tll^t  althougb.no  s^ate can  he  ^uflfipred  to  holdBritijrfi 
seamen  in  its  service  by-naturalizatipn  or  otherwise.  Great  Britain 
mtiy  encourage  the  seamen- of  other  stjites,  to  jWLter.  into  4ier  ^r- 
vice,  and  way  keep  ttocnvthere  till  sli^w^nls  tlien^  no  longer  ! 
And,  thai  ngthiug  jnay  be.  waiitiog  to  jthe   consisUncy-.  of,  liifi 
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BritM  doctnne  on  Ais  head,  it  goes  on  to  mainUin  that  if  9t  fo« 
reign  seaman  should  bappen«to  marry  and  settle  (as  it  is  phrased) 
in  an  Cogtish  port,  be  may  be  impressed  as  an  Cnglish  «ailor, 
and  may  be  retained  -^  such-  against  bis  o«rn  remojAtiaiieey 
seconded  by  that  of  his  country  !         -       • 

<<  In  the  eiEecutkm  q(  the  fim  of  those  roles,  wfakh  the  assso^ 
ciated  tules.so  pointedly  .dfecounten^nce,  our  vessels  were  stofv- 
ped  on  their  lawful  vdyage^^  4ind  their  maiinera  taken  irway  ^y 
violence  upon  the  bare -ftHegation,  whether' ^rue  or  &lse,  fb|it  they 
were  British  subjects.  Many -of  these  pa<S0ns.  wefeiifdit.e^fime* 
HcaRs,  many  of  them  were  neutral  Europeaa^^iv^  whom  Gireat 
Britain  had  ncrlawfu)  control^^and^miui^f^iore  w^e  fairly,  enti- 
ded  tp  be  considered^  as  Ainencan  seaimen^  accori^tnig  ta  th^  law 
which  (^l^eat  Britain  had  (as  J  have  already  stated^  laid  down 
and  enforced  against  us  and  the  rest  of  the  world.  It  ^as  itfi- 
posstble  tfaat^  with  the  best  disposition,  such  a  rule  should^  be 
ma^  to  act  only  on  the  proftssed  objects  .of  it«  But  it  was  o£» 
tea  exercised  with  was^on  tyranny  by  ^NtMid  and  upstart*  surro- 
gates in  naval  uniform;  and  the  abases  gfew  to  be  eoorfnous  and 
intolef able.  The  approach  of  a  Brkiih  eruizer,  in  the  "bosom 
of  peace,  struck  a  terror  into  our  seamen  ^hich  it  cat>not  now 
inspii^,  and  almost  every  vestel  r^noing  from  a  foreign  voyage, 
brot^t  afiiietion  to  9^  AmerioairM«kraily,  by  reportjpg  th^  im- 
pressmen^  of  tet  lmst>aiMl,  a  brother," or  a  son.  *The  goverajoient* 
of  the  VpitedStateSf  by  whomsoever  administeredf  has  invaria- 
bly protested  against  4iiia  motistroas  pr^ctioe,  a&  erael  to  the  g;Sil«- 
hiiit^  memnrte^lt  opprested,  as  k  was  tDJ^rious-.to'  the*  nayiga- 
^n^llie  <30ma|erce,  and  ihe  soveretgoty  x>(  the  Un'^ip.  Uadter 
tb$  adioinistratioo  oP  Witshlagton,  of  Adams,  o(  Jetferson,  of 
Madiaon,  it  "was  reprobated  aiid  resitted  as  a  grievam^e  wliidt 
could  not  be  bdme;  aod*Mr«4Cing,  w\io  wa^.instruift^  upon* it, 
supposed  at'pne  time.lbat  |be  Brititfh  goVemmey^ 'were  r;eady  to 
afa^^on  H,  by  ajconYenftion  q?rbl^.he-(iivl.  arriM»g^^9itbifii0l||k 
^t..V4ncf^,  but  wliicli  finally  miscarfieti.  Ypa»have  witnessed 
thQ  generoBs  aiv^ie^  of  ^he  ,Iat0  aod  pcesent  chief  mi^istrate 
io  pfiti  an  end^o  a  -usage  so  pestilent  and  debasing.  Ydu  have 
seen  them  proppde  tp«a  successiqp  t>f^Cn|llidi  minister^,  as-  in- 
docemefSti^  to  Hs  r^in(ltiishmeiit*,03tt)MJfnts  fnd^^quival^nts  of 
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infittttely  greater  vidue  to^Eiigland  than  tke  osage^  wUkc  they 
Ware  innocent  in  themselves  and  'ftspeetful  to  us.     You  have 
se^n  thi^'temperafe  overtures  haughtily  repelled,  until  the  other 
nof^otf^  pretensions  of  Great  Bfitaln,  ff^wa  iu  the  interim  to  a 
gigantic  sise,  ranged  ■  themselves  by  the  A6e  of  thli,  and  left  no 
attemative  biit-war  orioAiaiy.    We  are  at  war  aceordniglyy  and 
the  single  question  is,  whether  you  wiii  4ky  like'cotmrds  Irom  the 
sacred  groand  whictf  the  governuKipt  has  been  coftupeDed   to 
take,  of  whether  yoa  will  prove  by  yoiflr  actions  that  yon  are 
d^sc Aided  iirom  the  loins  of  men  who  ireflred  the  edifice  of  Ante- 
TAran' liberty,  in^  tha  ftld^  of  auch  a  storm  as  you  have  never  lek. 
*^  As  the  war  was  foretd  upon  ua  by  a  lang  series  of  naezam- 
pled  fl^gres^ons,  it  would  be  absolate  madnea^  to  doubt,  that 
pea€e  #111  receive  a  cordial  wdcome,  if  she  returns  without  igno- 
miny ih  her*  train,  and  with  security  in  her  hand.     The  destinies 
of  America  are  comitiercial,  and  her  true  policy  is  peace ;  but  the 
iWshm^  of^peace  had,  long  before  we  were  roused  t6  a  tardy 
resiata'hce,*  been  denied  to  us  by  the  nriqistry  of  England ;  and 
the  shatkno  whi^h  bad  been  left  to  mock  our  hopes  and  to  delude 
our  imaginations',  resembled  too  much  the  frowning  spectre  of 
war  to  deceive  any  bod^  ** Every  itea  had  a^nessed,  and  cen- 
thfinedto  vvltness,  the  systematic  persecution  of  oAr  trade  and;^e 
uQre]hating.oppresidon  of  oar  people.     The  ocean'  had  ceased  to 
be  the*safe  high-way  of  the  neutral  world ;  and  bur  dttiens  tra- 
vetMd  itwttb>all  the*  fears  of  a  benighted-traveOer,  ^ho  trembles 
'albng  a  road  besel  with  bttnditti;  or  ioleited  by  the  beasts  of  the 
forest.  The  government,  thus  arg^d  and  goaded,  dffewthe  nrord 

.  with  a  vHible  reluctance ;  iemd,  true  to  thc^  padfid  poUc/^hldi 
4tept  it  sTo  Ipng  in«  the  scabbard,  it  witt^sh^athe  (t  again  when 

.€(reat  Britain  shaH  consult  her  o#tv  interest,  by  consenting^o  ibr- 
4tear  «n  fuuit'e  the  wrongs  of  the  past. 

''The  disposition  of  the  government  upon  that  pbiarhas  been 

^ui#Ldly  ^pronounced  by  facts  <i^bicfi  aeed~ no  *  commentary. 
From  the  moment'  when  war  was  declared^,  peace  has  b^n  nou^ 
b>  il  with  o  steady  Mid  unwearied  assiduHy,  at'the  same  liinc 
Aat  every  pratti<pib1e  preparation  ^has  been  made,  and  ^ery 
nervfe  exerted  to  prosecute  the  war  with"  vigour,  if  the  enemy 
^ould  persist  iifliis  injustfoe;    The  law  i^pecting  aieamenythe 
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Russiaa  minioity  the.iostriMiioitt  senftooinr  charge  d^aff^ires'  m 
LoodoDy  the  prompt  and^  explicit  disttvowal  of  every  unreasona- 
ble pret^sion  falsely  ascribed  toHis^  and  the  solemn  deeUrar 
tions  of  the  goTerniment  ki  th^  face  of  the  worlds  that  h  wisfa«» 
for  nothing  more  than  a  Aiir  and  honourable  accommodation, 
would  be  oondt^ivs  preo6  ofthis^if  any.pMiofs,wer.e  aigi^Bwry. 
But  It  does  not  peqi^^re  to  be  proved,  b9ca^se  it  is  selfevidei)^. 
WhSkt  interest,  in  t)^e  name  of  common  sense,  can  the^ovefn- 
raent  have  {distinctly  from  that  of  the  whole  nation)  in  a  war 
with  6re^  Britain?    It  is  obvious  to  the'iileanest  oapachy  that 
such  a  war  most  be  aceompanied  by-  prhratievis^  of  whidi-  no 
govenunent  woold  liazaf4  *lhe  coftsfnncacesy  bit  upon  the  'fiif^ 
gpstionsof  an  heroic  patriotism.  The  I^residentiand'hisjiuppart* 
ers  have  never  been  ignorant  that  those  who   suffer'  by  ^  war, 
however  unavoidable,  are  apt  rather  to  murmur .  against  the 
go>remmeat  than  against  the  enemy,  and  that  wfple  it"  pr^^  up*** 
on  U9  we  sometimes  forget  the  compulsion  under  whieh  it  wai^ 
commenced,  and  regret  thai  it  was  not  avoided  with  a  provident 
fprestf  fat  of  its  evils. 

**  h  will,  therefore,  be  no  easy  matter  to  persuade  you  that  this 
war  was  courtBd  by  an  adnitnii^lration  who  depend  .upon  the 
people  for  their  power,  and  are  prood  of  that  dependence*;  eV 
that  it  iviU  be  carried  on  with  a  childish  obstikiacy  when  'it  cafi 
be  teomnated^with  honouf  and  .with  safety..  You.  have,  pa  tbe^ 
contrary,  a  thousand, pledges  that  the  government  was  avj^r^e  to^ 
war,  and  will  give  you  peace  the  instant  peace  is  in  its  power. 
Tou  knan^,  moteover,  that  the  en^my  ^ill  not  grant  it  as  a  boon, 
antf  thsil  it  must  be  Vrtrng  ^m  his  neceiisities.  '  k  comes  to  this,' 
then :  whom  'witt  yab  sdect  aa  your  champions  to  ^^zton  i^dm: 
him?  upon  whom  will  yo^. cast  the  charge  .of  achieving^ it 
agmnst  Yi^m  in  the  lists  ?'^ 

•        •        ♦"        #**•        #       '»        •        ♦'♦'■ 

In  the  jMrogress  of  the  war  by  sea,  a  great  Va- 
riety of  interesting  and  difficult  questions  X)f  pub- 
lic, law  were  brought  before  the  Pri^e  Courts  for 
determination.     Under  the  old  Confederation, 
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ttiis  branch  of  the  law  of  imtions  ivas  admiais- 
tered  acpording^  to  the  ordinances  published  by 
Congress^  recognizing  the  leading  principles  of 
pri^e  law,  as  .practised  by  the  maritime^  states  of 
£|irQ|^  These  ordinances,  soiBe*of  which  were 
published  even  before  the  declarHitton  of  inde- 
pendence, and  during  the  Hmited  hostilities  pre- 
vipualy  authorised,  were  followed  by  m^asurea  for 
the  establishment  of  a  navy,  and  a  Board  of  Com- 
misisioners  ft>r  its  govemnient,  similaf  to  the 
present  Navy  Commissioners ;  and  for  the  ap- 
pointment of  advocates  to  manage  the  maritime 
ca^uses  in  which  the  United  States  might  be  con- 
cerned. / 
'  A  Court  of  Appeals  was  also  organised  for  the 
express  purpose  of  finally  determining  causes  of 
this  nature  ;  and  it  is  to  be  lamented  that  so  few 
of  the  decisions  of  a  tribunc^l,  in  which  som§  of 
l^e  most  distinguished  jurists  and  patriots  of  our 
ijountry  presided,'  should  have  .been  preserved  or 
published  for  the  instruction  of  posterity.  The 
necessary. Qonsequence  was  that  the  breaking  out 
of  the  late  war  found  us  almoBt  without  expi^ience 
^in|^i9  branch  of  law,  so  far  as  il  depends  lipon 
judicial  precedents.  This  defefet  could  be  but 
imperfectly  supplied  by  a  resort  to  the  elenien- 
tary  writers  on  the  law  of  aations,  most  of 
wjvom  are  extremely  deficient  in  practical  det^ls, 
and  a  particular  application  of  the  general  prin- 
ciples they  lay  down.  It  therefore  became  ne- 
aessalry  to  discusp  /anew  all  thp  leading  doctrines 
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of  prize  law ;  and  to  confirm  theba  by  &e  autho- 
rity of  the  Supreme  Court. 

In  laying  the  found jBitions  of  the  system  which 
was  thus  built  np^v  Mr.  Piukaey  eo^operated  as  an 
advocate ;  and  hia  learmng  &ad  pecidiar  expe^ 
rience  in  this  science  contributed  esseatiaUy  to 
enlighten  the  judgments  of  the  court. 


*  A  biH  having  been  brought  into  the  H^Qoieef 
Bjepresentatives,  requiring  the  Attorn^-Gen^rat 
fo  reside  at  the  seat  of  gorernq|enty  Mr.  Pink^ 
ney>  who  found  it  incampat9>ia  with  hia  other 
professicmal  engagements  to  rdmafn- constantly 
there,  tendered  a  resignatibn  tff  bid  dffice  to  the 
Presideiit.  Oh  thi^  "occasion  he  received  the 
fbHowiiig  letter  frpm  Mr.  Madison.  ' 

KDaai^  Sitrr'  ***^  re^v^d  your  letter,  conveying  a  resig- 
aaHoQ  of  the  importaitt  offlee  held  by  you.  As^the  bill  to  whieh 
you  teifr  has  not  y«t  passtt!  into  a  law,  I  hope  yot  #ill  be  able 
fo  protoog'^our  Ameitoo^  t81  a  sneoessor  enh  ]i>e  provided ;  and 
M  my  WC6  to  afibrA  «id[  ia  fk^  bu; ipess  ^f  the  Unhed  States^ 
p^ticularj^  undsemoo4  by  .^oa,  at,the  approachiDg  tfrm  of  the 
Si^preme  CofCurL  ;     '  ' 

*  **  Od  A^  first  kndvtedge  of  the  bill  I  was*  not  junaware  that 
*  the  difemma  H  nnposes  might  deprive  ua  of'y^ur  a^ci«ited  iar- 

▼ices,  and  th^  United  States  of  the  {tdvantages  ajccrulng  finom 
your  profes«0nal  care  of  their  interests*  <I  readily  acknowledge 
that  in  a  general  view^  the  object  of  die  bill  is  ;iot  ineligible  t« 

J7    ■  '  ' 
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the  Ei^cutif>e.  At  t&e  ^iiie  thne,'  thei^  may  be  instances  wbeit^ 
talents  and  services  of  peculiar  vahie  outweigfa  the  consideratiob 
of  constant  residence  \  and  I  have  fdt  all  the  force  of  this  truth 
since  i  have  had  the  pleasure  of  numbering  you  among  the  part- 
ners of  mj  public  trust.  In  lo^ng  that  ^ieasurc^  I  pray  you  to 
bp  assured  of  my  high  luid  contiBned  .esteem,  ahil  of  ny  rfnoerest 
friendsbif  and  best  wishes.'' 


At  the  session  of  the  Court  in  IB  15,  was  brought 
to  a  hearing  the  celebrated  case  of  the  N^^reide,, 
th^  diaiitt  inwhrdi  bad  been  rejected  in  the  Dis- 
tri€t  Cowl  of  New-York»  anii  the  goods  con- 
demned,  tipdn  ijie  ground-that  they  were  eaplurod 
on  board'of  an  armed  enemy's  vessel  which  had 
resisted  the  ^xetcke  of  the  right  of  search.  This 
cause  bad  excited  wi^ommQn  iirtarejit  on  a€!p(»unt  of 
the  very  great  importance  and  nov^ty  of  theques^ 
tions  of  public  law  involved  in  it,  as  well  as  the 
reputation  of  the  advocates  by  whom  it  was  dis- 
cussed. 

The  claimant,  Mr.  Pinto,  was  a  native  and  reei- 
4ent  merchant  of  Buenos  Ay  res,  which  h$id  de- 
clared its  ii^dependence  of  the'parent  country,  al- 
though it  had  not  yet  been  acknovi^dgedas  a  Mive- 
rei^  state  by  the  govefnmetit  of  this  country. 
Bemg  in  LondoA  in  181 3,  he  had  chartered  the 
British  armed  and  comivii«dioned*sbip  in  question 
to  carry  his  goods,  and  other  the  property  of  his 
father  an.d  sister  to  Bnenoii  Ayres,  and  took  pas- 
sage on  bbard  the  vessel,  which  sailed  nnder 
British  convoy,  and  having  been  separated  from 
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the  convoydfig'  fKiuackap^  WM  Qa{it}ved  off  the 
Ulaad  of  JMiadwra,  «^er  n  ahovt  ^dioa,  by  tlie 
Uaited^tat^i^'  privateer  4ke  Goverfior  TooApkins. 
The  caus^  waa  argued  by  Mr.  Emmett  and  Mr. 
Hoffman  for  the  ciaimant,  and  by  Mr,  Dallas,* 
and  Mr.  Piakiiey,  for  the  captors* 


*  Alexander  James  Dallas  was  born  in  the  island  of  Jamaica, 
on  the  aisi  of  June,  1759.  He  was  the  son  of  tlobert  Charles 
Dallas^  a  natiye  of  ScoHanrf,  and  a  very  eminent  pliyBfici^. 

In  early  youth,  Mr.  Dallas  was  taken  to  ^England  hy  his  father 
Ibr  the  purposeof  education.  He  was  for'sometirae*at  West- 
nuDSter  school,  and  afterwards  became  a  fMipll  of  Clphinstone,  the 
tranaUitor  of  Dr.  Johnson's  mottoes  to  his  periodical  essays, 
Mt.  Dallas  was  in  the  habk  of  seeing  Dr.  Johnson  at.Elphia- 
stooe's  house,  and  having  on  one  occasion  addr^sedthe  author 
of  the  Rambler  hi  a  complimMitary  Latin  essay,  was  immedi- 
ately hettow^d  by  the  great  m^yralist  #ith  die<  present  of  k  beauti- 
ful copy  of  th«r  #wk. 

In  17tM^  he  married  a  lady^  of  Devonriii^  in  England ;  and 
after  a  sioit  residence  in  London  with  Captahi  Georgfe  Anson 
Byron,  (who  4md  ^hovtly  before  married  his  sifter,  and  who  was 
they^gest  son t»f  Adiiihral  Byron,'and  the  uftcle  of  the  celebrated 
poet  Lord  Byroa^yheembariKed-fbr  JamHica  to  recover  his  patrimo- 
'niai  inheritance  in  that  island*  In  this  pursuit  he  was  unsuccess- 
M^  and  fell  Jainlii<5a  lor  the  United  States,  and  arrived  at  New- 
Tork  in  June^  1783.  Determining  to  remain  in  this  country,  he 
rem#red  to 'IHiiltf delphlA,  and  took  the  oath. of  allegiance  to  the 
CoBnuoaweakh  of  Pennsylvania^  on  the  17th  of  June,  ITS3, 

Mr.  DMas  Imd,  while  in  L,ondon,  entered  his  nam^  at  tKe 
Temple,  preparatory  to  the  study  of  the  iaw.  In  Jameicfa,  he 
practised  lor  a  short  timie,  and  received  the  commission  of  a 
Master  of  Chancery.  His  prospects  of  .professbnal  busfness 
and  public  promotion  1n;that  islapd  were  very  flattering,  but  on 
his  anrival  in  the  ifnlted  States  he  determined  to  unite  his  for- 
tones  with  those  ^of  this  young  republic.    He  was  admitted  to 
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In  the  ccMne  of  h^s  afgamebt,  Mr.  Pinkliey 
insisted  thtfl  the  property '  dugfat  to^  cdndeiimed 
as  g<K>d  prrze  of  war  vfpon  the.  three  follofriiig 
grounds :  .  * 

1.  That  the  treaty  of  1795  betwwft  the  Uaited 
States  and  Spain,  eontained  a  ^posttiveBtipiilationy 
adopting  the  maxim  of  what  has  sometimes  been 
called  **  the  modern  law  of  nations/'  that  free 


the  barx)f  the  Saprene  Court  of  Pefmsylvaotaui  J*^,  178^> 
and  to  lfaac<>f  tbe  Ciraiit  Court  of  the  United  Staienni  Aprils  1790. 

lo  the  political  dfvtsiotis  of  the  couniry  he  «Utaehe4  kinofetf  to 
the  re'fmbiiean  party^  and  wa*  apfioiqted,  in  179I9  Secretary  of 
the  CuiKiinoaw«altb'of  P^nsyWaoia,  by  Grovemor  MilBiB«  In 
this  statioa  b»  opuliniftd  unCil  the  year  1801.,  having  beefe  sue- 
cessively  re-Bi^iated  by  Governor  Mtffli*  and  Governor 
^'Kean.  In  1601 ,  he  wn^  ippbinted  by  PvesHkut.  Jeflerson, 
the  Attorney  of  the. United  i^taes  lor  (he  dlftri^^  Pennsylva- 
niii.  Daring  the  same  ^ear  he  was  eomrntmaaoA  u^  Recorder 
of  Pfailad^lpWa  by  the  Stal9  governments  airf  the  ^MNnpatibility  of 
that  office  witfi  the  .one  he  held  under  ^jjalici^al  government, 
having  been  drawn  ki  questfon,  by  his  poiitkal  opponent^  was 
argued  before  the-Supreme  Courtof  Penmyivania,  /The  jod^nent 
of  that  tribunakbaving  been  pron'oupcedia  Jusiavoary  he  Inotte- 
diately  ^fterwafds  rengned  the  oilice*    . 

Beside^  the  different  official  situatlooa.  which  be  heid>  bi  ae* 
conipanied  the  Governor  of  Pennsyivwiia,  9$.  J^id-du^6aaip^' aad 
Paymaster  General  of  ttie  forces^  in  l%ie  expeditioiB  to  siippraas 
thf  western  insurrection  in  1794;  On  this  occaaion  h«  condiiated 
with  singular  dili(^nce  and  acuity,  «md  hia  services ^ere  highly 
useful' to  tiie  public  cause. 

In  the  early  part  of  his  professioaal  .caKer,  hftviaji  much.  Id- 
sure,  he  occupied  himself  with  various  literary  undertakinp,  and 
prepared  for  the  press  the  first  V(^iime  of  his  valuable  series  of 
law  reports.  In  1795,  he  complelXed>  wifli  universal  appr<^- 
tion,  an  edition  of  the  laws  of  Peoi|sylvaniA,  wi^  notes,  in  three 
volumes,  folio. 
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M]M  AaU  make  fne.g6od$;  and. although  it  did 
did  not  exprefiTsly  nfentiott  the  converse  pfopo- 
fli'tion  that  Meritjf  ship$  tftmild  make  enemij  ^oodsy 
y^k  did^not  neg^i^e  that  proposition*;  and  a^  the 
two  iBftxima  had  always  been  associated  together 
in  the  praottcejbf  nations,  the  one  wflfs  to  be  coil- 
sidered  as  implying  the  other. 
■  %  That  by  th^  Spanish  prize  cod^,  fi^utral 

Iir  Octo6^,  r8l4,'he  w««  appointed  Secretary  of  the  Trea- 
sury bj  FreeidtHl  Maillsoii,  and  acted'  as  Secretary  o?  War  from 
tiie  2M  Afttil,  1^15^  until  the  anny  i^as  -re-organned  upon  the 
pefMse  establishment  Ha  admiiiistered  the  Treasury  department 
'  at  the  most  difficaH  crisis  in  the  affairs  of  the  country  which  has 
'o«ciimd  shi«*&tbe  estafUishmeht  of  the  predeat  national  govern- 
ment ;>a«d  whatever  maybe  thofught  of  the  relative  merit  (rffais 
financial  pkfls  in  eompitfhHMi  with  those  suggested  by  others^  the 
pfsise  of  having  rescued^  ihanotrnpal  ';&aitces>  from^the  most 
perplexing  embarrtswiientg^  oaoHot  J^''^  ^  denied  him.  ^^  In 
^  the  month  of  Dae^mb^,  1316,  peace  hmMg  restored,  the  finan- 
<<  ces  arranged,  the  embarrassment  «f  the  ctrcol^ifig  medium 
^  daily  diminishing,' and  soon  to  disappear  under  the  influe&oe  of 
^  tfae'Nolionad  Bank^  which  it  bad  so4tD|ig  been  hniabour  to  es- . 
^^<4abliBb^hn  prop^Myjnaalicieiit  to<lefray  the-expetises  of  his 
^  ^atioii,  iHtb  a'  iamlly  s^l  dependent  on  him^  he  'resigned 
^  Ibis  hc»iM9eble  ataH^n,  and  retamed  to  his  ^practice  of  the 
<<  law  in  FhUadelphia.  Here  he  again  entered  upon  professional 
^^bO^iness  with  tlie  aeid  and  ardour  of  jronth.  Hia  Imsiness  was 
^  iqifflaase,  andJdaital^nls  lA  an  advocate  were  held  in  reqnisi- 
^  tion  np^  %aky  at  honie,  bat  from  almost  every  quarter  of  the 
^  Union.  la  the  midst,  however,  of  prospects  more^'GriUiant 
^^  iban  he  had  ever  witnessed,  and  while  indulging  in  the  fond 
<<•  belief  that »  few  yean  of  exertion  ^qald  repair  the  injury  m 
<<  bis  private.lbrtones  occasioned  by  his  devotion  to  the  public 
<<  service— his  career  was  suddenly  ddsed  by  the  inexorable 
«  hand  of  death." 
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property  fmnd  oii  board-  of  ? iieiiiie»'  vewelg  was 
liabte  to  capturo  and  oottd^nmation^  and  that  ibis 
being  tbe  T^w  of  Spain  apj^ed  by  h»r  wben  belr 
ligerent  to  ua  and  all  otker  natipna  wken  noulral 
by  the  principle  of  reciprodity^  the  aano^  rnk  was 
to-be  applied  to  the  property  of  hei^  sufaje^  w^h 
Mr.  Pii>to  was  to  be  laken^to^be,  .the  gorernimwt 
9f  the  United  States  not  .having*  atthat^me-ac- 


Whlle  kborioii^^  engaged  in  the  trial  of  t  cause  at  TrantoD, 
in  New  lersey,  he  was  attacked  by  a  conf^aint  te  whkb  he  had 
for  a  bng  time  been  suli^et,  aad  bad  bardy  tiine  ^  tmfih  Ins 
iGuttily  tu  ^Ffailadelpkhia,  wbep  he  4ied  on  tbe>  ifth  of  Jaqaarj, 

Mn  Dallas:  possessed  a  mind  highly  gitM  «by  ^lalure/and 
rti^hlj^  culHyated  witb  a  great  varie^  of  useful  and-selegiikit  know- 
ledge. Alt  «arly  arid  ifequpnC  h^il  of.  waiting  imd  given  him 
an  uneoDNniln  iacilily  in  C0mpositiii|i»^  His  siyle^1>«tli  in  spieak- 
ing  and  writings  was  c^^  and.pefspicufiMs:  seiile^  eibbellished 
with  rhetoti<^I  ornaAien^  but  always  marked  t)y  good  taste. 
Tiie  various'  pablic  stiHions  he  had  fiUed,  hit  habits  of  diluent 
•tudy^  and  intarcourse  with  the  -  most  intelligent  person^,  had 
en€d>led-him  to  acquire  aR>^tensive  kpawledge  of  mankind  and 
of  literature  ;  wlpcfa  he  impaiskod  i^his  ^loUpquiai  iotaPQaorse 
with  pe^uli&r  fticility  and.  grace.  Htl  ipanoertf  were  lughty 
polished,  and  his  amiable  disposition  eadeared  Um  to  a  l^ge 
circle  of  friendsyand  reodered  hiai  an  oriioment  to  the  elegaot 
society  in  which  he  moved.*  As  aa  a#irooate>he  wasc^sdn- 
guished  for  his  pjatient  iodnstry--4ii»atcafalie  leamiog-^^md  his 
diffusive  and  minute  investigation  of  the  subjeeta  Jie  undertook 
to  discuss.  When  caHed  ta  a  seat  in  the  national  cabimit,  be- 
sides his  accustomed  diligenoe,  activity,  and  method  in  business, 
Jbe  displayed  an  energy  of  characto*  not  generally  looked  for, 
and  showed  that  he  possessed  the  bold  and.:Compt«bensive  yiews 
of  a  patriotic  and  enlightened  statesman. 
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knoiHedged  the  kidepefi^leQce  of  the  "Bpanish 
American  colonies. '  *'  . 

a.  fie  eontended  that  the  claim  of  Mr.  Wnto 
ought  to  foe  rejecfled  oto  Account  of  hie  nndeatural 
conduct  in  hiriog/ and  putting  his  goadu  onlfoard 
of,  am  armed  «ileiny's  TOBsel,  which  sailed  under 
oonvojr,*and  actually  Tesisted  search  r 

But  on  this  last  head,  I  hnye  thouglit  it  fit  to 
let  Mr.  I^nkney  speak  for  himself,  ^s  the  discus-- 
sioii  involved  jan  interesting  pri£^i{46^  of  iqtemn- 
tioaal  law^and  his  manned  of  bleating  it  will  give 
thcr  reader  some  notion  t>f  his  forensic  style  and 
peenliar  mode  of  reasoning  ttpion  legal  subjects. 
For  this^piirpoise  Ihiave  inserted  thi»  portion  of  Ilis 
argumtttiV  together  with  tljp  exordiu^  and  peroira- 
tion  of  feds  speeph  in  this  caui^.*  It  is  well  known 
that  Mr.  'Pii&ney^is  argiftmetrt  was  overruled  by 
the  court,  anth  the  sentence  of  condemnation  re- 
versed by  the  opinions  of  a  majority  of  the  judges 
of  the  Supreme  Court.  It  ia  remarkkble,  how- 
ever, that  it  should  have  been  determined  by  Sir 
Willili:A  Scott,  a*  dioh  tinfte  bfefore  the  hearing^ 
in  tfie  NereiJe,  (although  the  judgment  was  not 
knewn  io'tliiscioiintry,)  that  British  captors  were 
emitted  to  salvage,  for  the  tec&pture  of  neutral 
(Portogttese)  property,  taken  by*  one  of  our  cruis- 
ers Wi  bdard  our  armed,  British  ship,  upon  the 
ground  that  the  goods  #ould  have  been  liable  to 

*  See  Pabt  SaooND,  No.  IV.  The  Editbr  very  much  regreti 
that  it  has  not  been  in  bis  power  to  ptocure  a  i^l  note  of  the 
very  able  and  eloquent  argument  of  Mr.  Emmet  in  this  cause. 
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GondeniDAticm  iD  our  gimrtB  ofpriae  aecording  to 
the  establiabed  princi^es  of  the  law  of  natipus.* 

Bqt  t^e  Supreme  Court  did  oot  so  understand 
that  law,  DOT  did  theyoianaider  the  oqbb  of  Mr. 
Fimo  s^qb  as  it  had  bee^  |t{prefte|iie4  in  the  argu- 
ment of  ^Mr*  Pinkneft^^and  ttie  ^lo/gn^g,  meta- 
'  ghorical  langui^e  t^^whie^i  il  wae  aoijght.tp  be 
iUcntrated.  /  —  .•'      -        - 

In  the  words  of  ^^«  Chief  Jwtioe  Afanshall,  in 
dteliyoruig  th^  Judgmenl;  of  the  Court,  ^Ube  Ne- 
'i  reide  w%a  ^araied^  gov^rn^d,  andoonduoted.  by 
.  '*  belligerents.  With  her  force,  or  Jier  coiwluot, 
<<  the  neutf-al  drippers  had  no  concern ;  they  4o^ 
'^posited  their, goods  (xn  board  the  ves^^U  ai^d 
'^  stipulated  for.  their  ^  direot  transportation  to 
'*  Buenna  Ayres.  It  is  tra^«  that  on  ber..p9;ssage, 
*'  she  had  a  righfc  to  .defend  Jiejniettk  «^  might 
^' have  oaptiiired  an  assailing- ▼ease) ;  ^ut  to 
^'  search  for  the  eneidy  would  have  been  a  viola- 
^'  tion  of  the  charter. party  and  of  jbox  diity. 

"  With  a  peneil  dipped  in  the  most  vkid  co- 
^'  lours',  and  guided  by  the  h^nd  of  a  master,  a 
^  splendid  portrait  has.  been  draw^  exhibiting 
^*  this  vessel  and  her  freighter  4s  foriniiig  a  single 
''  figure,  composed  of  the  most  discordant  Ji^cite- 
"  nals  of  Peace  and  War,  So  exqifimite  was  ihe 
''skill  of  the  artist,  so  dazzliqg.the  garb  in  which 
'*  the  figure  was  presented,  that  it  required  the 
"  CJ^rcise  of  that  cold  investigating  faculty  which 

"  W  ■.  Ill  IP!       ■■  l«     ■     I  ■  ■!■     ■■■  pil  ■■■■■,   ■      MUM.  ■      .M      I  . 

•  Dodsoh's  Admiralty  lUportSi  vol.  L,  p.  449. 
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"  ought  ahvays  to  belong  to  those  who  sit  on  this 
"  bench,  to  discover  its  only  imperfection, — its 
*^  want  of  resemblance* 

"  The  Nereide  has  not  that  centaur-like  ap- 
"  peifirance  which  has  been  ascribed  to  her.  She 
"  does  not  rove  over  the  ocean,  hurling  the  Aun- 
"  ders  of  war,  while  sheltered  by  the  oliv«  branch 
'*  of  peace.  She  is -not  composed  in  part  of  the 
**  neutral  character  of  ^r:  Pinto,  and  in  part  of 
"  the  hostile  character  of  her  owner*  She  is  an 
"  open  and  declared  belligerent ;  claiming  all  the 
''  rights,  and  subject  to  all  the  dangers,  of  the  bel- 
''  ligerent  character.  She  conveys  neutral  pro- 
'' perty  which  does  not  engage  in  her  warlike 
'^  equipments,  or  in  any  employment  she  may 
'^  make  of  them ;  which  is  put  on  board  solely 
^^  for  the  purpose  of  transportation,  and  which 
**  encounters  the  hazard  incident  to  its  situation  ; 
'^  the  hazard  of  being  taken  into  port,  and  obliged 
'^  to  seek  another  conveyance,  should  its  carrier 
**  be  captured. 

*^  In  this*  it  is  the  opinion  of  the  majority  of  the 
*^  Court  there  is  nothing  unlayful.  The  charac- 
''  ters  of  the  vessel  and  the  cargo  remain  as  dis« 
^*  tinct  in  this  as  in  any  other  case.'** 


Soon  after  the  conclusion  of  the  peace  with 
Great  Britain,  the  citizens  of  Baltimore,  where 


*  Cranch's  Reports ,  vol.  U.  p.  430, 
18 
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Mr.  Pinkney  still  continued  to  reside^  held  a  public 
meeting,  at  which  the  following  A4dreBs,  draim 
up  by  him,  was  adopted  and  diraQted  to  be  tfans* 
mitted  to  Mn  Madispn.  This  paper  may  be  con- 
sidered as  emibodying  the  opinions  and  feelings 
of  Mr.  JPiqkney  upon  the  great  struggle  through 
which  the  country  had  just  past;,  opinions  and 
feelings  which  he  had  frequently  expressed  in 
popular  essays,  and  speeches  to  public  meetings, 
and  which  he  never  withheld  from  his  fellow-citi- 
zens in  public  or  in  private.  He  had  been  an 
eye-witness  of  the  unceasing,  anxiety  of  our 
government  to  avoid  a  resort  to  war,  and  of  the 
spirit  in  which  their  forbearance  was  met  by  the 
opposite  party.  He  had  exposed  his  own  life  in 
the  defence  of  his  country.  He  was,  therefore, 
peculiarly  qualified  to  give  utterance  to  the  sen- 
timents of  a  people,  who  had  pwifcisted  an  un- 
shaken attachment  to  the  public  cause ;  who  had 
never  wavered  in  their  fidelity  to  the  government 
and  the  country  ;  and  who  had  repelled  with  cou- 
rage and  constancy  the  attacks  of  an  enterprizing 
enemy  flushed  with  his  recent  success  against  the 
capital  of  the  natioa. 

«  To  the  President  of  the  United  States. 
.  "  We  beg  leave  to  offer  to  yott  our  sincere  congratulations  up- 
on the  conclusion  of  an  honourable  peace  between  the  United 
States  and  Great  Britain,  and  at  the  same  time  to  express  our  un- 
feigned admiration  of  the  enlightened  wisdom,  and  patriotic  firm- 
ness, by  which  your  conduct  has  been  distinguished  during  the 
extraordinary  trials  to  which  for  some  time  past  our  country  has 
been  exposed  by  foreign  injustice^ 
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^  III  the  anxious  and  long-continued  efforts  of  our  govermnent 
to  atoid  a  contest  with  England,  we  have  seen  and  approved 
that  spirit  of  moderatidn  and  love  of  peace,  which  ought  in  a 
peculiar  manner  to  cblraclerise  republican  rulers,;  and  in  the  de* 
ctsion  with  which  an  appeal  to  arms  was  made,  when  forbear- 
ance was  no  longer  possible,  we  recognize  and  applaud  that  cou- 
rageous devotion  to  the  rights  and  honour  Of  the  nation,  wiiich  a 
brave  people  are  entitled  to  expect  froui  those  who  are  the  depo- 
sitories of  their  poweV.  * 

^  The  straggle  which  followed  that  appeal  was  necessarily 
commenced  under  fbrmidable  difficulties,  growing  out  of  our  own 
situation  and  that  of  the  enemy  ;  but  it  was  marked  in  its  pro- 
cess by  signal  triumphs,  won  by  a  navy  in  the  weakness  of  its 
iiifan^y,  frem  the  greatest  maritime  nation  on  the  globe,  and  by 
an  artegr  and  militia  in  which  discipline  had  only  begun  to  lend 
it9  %ul  to  vaUur,  ftom  those  who  had  long  been  formed  to  mili- 
litary  habits,  and  had  become  familiar  with  victory  over  the  vete- 
ran troops  of  France. 

**  That  straggle  has  revived,  with  added  lustre,  the  renown 
which  brightened  the  morning  of  our  independence.  It  has  call- 
ed fordi  and  organized  the  dormant  resources  of  the  empire : 
it  bashed  apd  vindicated  our  republican  copstitation  :  it  has 
given  us  that  moral  strength  which  consists  in  the  well-earned  re- 
spect of  the  world,  and  in  a  just  respect  for  ourselves.  It  has 
raised  up  and  consolidated  a  national  character,  dear  to  the  hearts 
of  die  people,  as  an  object  of  honest  pride  and  a  pledge  of  fu- 
ture onion,  trraquilHty,  snid  greatness.  It  has  not,  indeed,  been 
unaccompanied  by  occasional  reverses  ;  yet  even  these  have  had 
their  value  and  may  still  be  wholesome  to  us,  if  we  receive  them 
as  the  warnings  of  a  protecting  Providence  against  the  errors  of 
a  false  confidence,  and  against  intemperate  exultation  in  the  midst 
of  more  prosperous  fortune.  Many  of  oiir  citizens,  too,  have 
&llen  in  this  conflict,  and  it  becomes  us  to  mourn  their  loss  ;  but 
they  have  faBen  that  their  country  might  rise  ^  they  have  cement- 
ed with  their  blood  the  fabric  of  her  happiness  and  glory  ;  and 
ahhoogh  death  has  snatched  diem  from  us,  they  will  still  live  in 
their  je^Esmple  and  in  the  grateful  remembrance  of  their  country- 


Digitized 


by  Google 


[186] 

^<  Throughout  this  severe  probation  your  cour^  has  been  stea* 
dy  and  uniforin,you  have  not  been  turned  uside  from  the  purraitof 
peace^  through  a  vigorous  preparation  for  war/by  unforaeen  BodL 
gigantic  embarrassmenUy  enhanced  if  not  produced  by  an  opposi- 
tion more  active  and  persevering  than  ever  hef<^e  was  known  to 
palsy  the  energies  of  a  free  state^  in  the  hour  of  her  greatest 
peril.  The  result  of  constancy,  sustained  and  anim^d  by  vir- 
tue, has  been  what  it  ought  to  he  :  the  result  has  been  a  peace 
which  every  American  feeb  that  he  siay  enjoy,  not  only  without 
a  blush,  but  with  a  lofty  consciousness  that  it  brings  with  it  aug- 
mented honour  for  the  present,  and  security  for  the  futi^re." 

I  have  mentioned  that  Mr.  Piokney  wo/b  active- 
ly engaged  in  the  <}efence  of  the  country  during 
the  war.  Boon  after  it  was  declared  lie  was  elect- 
ed to  command  a  volunteer  corps  which  had^been 
raised  in  Baltimore  for  local  defence,  and  which 
was  attached  as  a  battalion  of  riflemen  to  the 
third  brigade  of  Maryland  militia.  He  marched 
with  his  corps  to  Bladensburg,  at  the  time  of  the 
attack  on  the  city  of  Washington  by  the  British 
under  General  Ross^  and  conducted  with  great 
gallantry  in  the  action  at  the  former  place,  where 
he  was  severely  wounded.  Borne  tiiyie  aft^the 
peace^  he  resigned  bis  comniand,  on  which  occa- 
sion the  following  communications  passed  be- 
tween him  and  hi^  fellow-soldiers^ 

"  To  the  BatiioUon  ofRiJUmen,  attached  to  the  3d  Brigade  of 
Maryland  MiUHa.     • 

<<  It  has  become  necessary,  feBoHr-citkens,  that  I  should  resigB 
my  commission  as  your  Major ;  and  I  am  about  to  r^ign  |t  ac- 
cordingly. I  accepted  it,  as  you  know,  during  the  late  war  widi 
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ilnglaiidy  in  the  bop^  that  it  wouhi  enable  me  to.be  ip  some  de- 
gree lueful  in  Uie  defence  of  our  country.  In  the  event,  my  use* 
Mness  has  been  Very  small;  but  the  kaotrled^that  yours  was 
p;reat  antf  signal  has  consoled  me ;  it  has  uKire  ^an  consoled  me ; 
it  has  filled  me  wilii  an  honest  pride. 

^  Your  Inraveryy  and  skill,  and  'conduct,  have  won  for  you  a 
high  name,  that  ought  to  be  dear  to  you  as  a  corps.  It  will,  I 
trust,  be  as  a- boM  of  union,  ahd  keep  you  together  under  a 
better  coBiraaader  than  I-  can  pretend  to  be.  You  cannot  have 
a  comnander  mora  truly  attached  to  you  persopally,  and  to  your 
boQoor  as  soldiers,  than  1 4^ave  always  been  $  but  certainly  you 
may  have  one  with  more  activity,  more  leisure,  more  knpwledge 
of^  your 'peculiar  discipline^ 

<'If  the  war  had  continued,  I  would  not  have- parted  from 
you ;  but  peace  has  taken  away  the  only  motive  which  could 
justify  me,  at  my  age,  and  in  my  situation^  i»  holding  a  military 
commission. 

^  I  take^my  leave  of  you,  therefore,  under  a  persuasion  that  pro- 
priety demands  k.  I  need  not  tell  you  that  I  do  ao  with  r«^ret, 
produced  by  %remenbraace  el  our  paat  coimexiofi ;  por  i»  it  ^le- 
oeasary  that  I  shoiildassure  you  that  in  oeasing  tob^your  com- 
manding ^cer,  I  shaH  not  fease  ta.be  your  friend. 

"  WM.  PINKNEY. 

<<  Baltumbk,  ^ep^.  22,  1815." 

'^Baltimoib,  Oct.  11,  1815. 
'^  Major  W^  Pnvucn: 

<<  Sia^— The  Battalion  of  Riflemen  attached  to  the  Third  Bri- 
gade Maryland  Militia^  have  received,  with  emotions  o(  deep 
regret,  the  informaltion  that  you  have  resigned  that  command^ 
the  duties  of  which,  during  a  mtfit  arduous  period,  you  discharg- 
ed with  so  much  honour  to  yourself^  advantage  to  the  corps,  and 
to  your  country. 

^  As  Vtag  as  our  government  cherished  the  pleasing  hope  that 
the  force  of  justice,  reason,  or  argument,  could  induce  a  pow- 
erful nation  to  cease  from  violating  our  neutral  rights,  harassing 
oar  lawfiil  commerce,  and  dragging  our  seaman  into  ignominious 
bondage,  your  splendid  talents  af|d  matchless  eloquence  were  c^m- 
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ployed  in  the  attempt ;  cemmanding  the  respect  of  your  opponents 
and  the  applause  of  your  admiring  country.  But,  when  our  gov* 
emment  was  at  length  lardily  convinced  that  the  hope  it  had  so 
^  long  cherished  was  indeed  fallacious^  and  reluctantly  detemin- 
cd^  in  compliance  with  the  wishes  of  the  nation,  to  apipeal  to 
arms,  your  fellow  sitizeni  beheld  you  among  the  foremost  to 
second  that  appeal,  and  unsheathe  your  sword  to  assert  the  vio- 
lated riglits,  and  avenge  the  iniulted  honour,  of  ow  beloved  coun- 
try ;  your  talents  were  there  directed  to  improve  that  dtseipline, 
increase  that  devotion,  and  eiak  that  courage,  which  were  even- 
tually so  su^cessfiilly  employed  in  bringing  the  w'ar  to  a  speedy 
and  an  honourable  termination* 

^<  If,  in  the  course  of  the  glorious  contest,  this  corps  has  ac- 
quired any  claim  to-  the  appkuse  of  its  country,  we  do  not  hesi- 
tate to  ascribe  it,  in  a  great  degree,  to  the  ininence  of  your 
eiample,  which  pervaded  its  ranks,  and  invigorated  its  ezertiots, 
in  the  diry  of  battle.  To  be  separated  from  an  officer  whci^e 
talents,  courage,  and  patriotism,  are  universally  admired,  and 
whose  blood  has  been  A^eely  shed  in  defence  of  that  cause,  the 
justice  of  whic^  his  eloquence  had,  on  many  occasions^  so  afouii- 
dantly  established,  must  be  at  any  time  a  safei^t  of  regret ;  bat 
we  console  ourselves  wMi  the  reflection,  that  under  existeg  cir- 
cumstances, the  portion  of  your  valuable  time,  which  would  have 
been  occupied  by  the  duties  of  the  command  you  liave  reined, 
may  be  more  beneficially  employed  in  dischaipng  the  unportant 
duties  of  ^at  honourable  station  in  the  councils  of  the  repobUc^ 
to  which  you  have  been  called  by  the  gratitude  and  confidence 
of  your  fellow-citizens.'' 


The  station  in  the  public  councils  to  which  Mr. 
Pinkney  had  been  called  in  the  manner  stated  in 
the  above  Answer,  was  that  of  a  Representative  in 
Congress  from  the  city  of  Baltimore.    Soon  after 
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his  election,  a  question  arose  of  very  great  iinpor- 
taiice  under  our  peculinr  political  aysteoiy  which 
was  discwised  with  much  zeeSL  and  talent  in  the  two 
bouses  of  the  national  legisjlature.  A  eommercial 
convention  between  the  United  States  and  Great 
Britain  was  signed  at  London  in  July,  1815,  and 
subsequently  ratified  by  the  President  and  Beoate, 
by  whieb  it  was  stipulated  that  the  diseriminating 
duties  on  British  vessels  and  their  cargoes,  then 
subsisting  under  certain  acts  of  Congress,  should 
be  abolished,  in  return  for  a  reciprocal  stipulation 
on  the  part  of  Great  Britain.  On  this  oecasion 
a  bill  was  brought  into  tbe  House  of  Representa- 
tives to  carry  the  convention  into  effect,  specifi- 
cally enacting  the  stipulations  contained  in  the 
convention  itself.  This  bill  was  apposed  by  Mr. 
Pinkney  in  a  speech  containing  a  full  discussion 
of  the  whole  subject,  both  as  connected  with  the 
law  of  nations  and  our  own  municipal  constitu- 
tion.* 

In  order  to  explain  this  speech,  it  may  not  be 
useless  to  mestion  that  the  bill  passed  the  House 
of  Representatives,  but  was  rejected  in  the  Senate ; 
that  body  having  passed  a  mere  declaratory  bill 
enacting  that  so  much  of  any  act  of  Congress  a« 
was  contrary  to  the  stipulations  of  the  conven- 
tion, should  be  deemed  and  taken  to  be  of  no 
force  or  eifect.  Some  further  proceedings  took 
place ;   and  the  disagreeing  votes  of  the  two 
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housea  were  at  last  reeonciied  by  a  committee  of 
coBference,  at  whote  recommendation  the  ^deola- 
nitory  bill  was  passed  by  the  House  of  Represen- 
tativesy  and  became  a  law. 

It  may  also  be  expedient  to  remind  the  reader 
of  what  took  place  in  the  House  x>f  Representa- 
tives under  the  administration  of  General  Wash- 
ington^  as  to  the  legislative  provisions  necessary 
to  carry  tlie  British  treaty  of  1794  ilito  effect*  In 
the  debate  on  this  subject^  it  was  contended  that 
the  constitution  having  provided  that  all  treaties 
made  under  the  authority  of  the  United  States 
should  be  the  supreme  law  of  the  land ;  every 
treaty  being  a  contract  between  the  nations  who 
are  parties  to  it ;  and  the  treaty  with  Great  Bri- 
tain having  been  ratified  by  the  President  with 
the  advice  and  consent  of  the  Senate,  a  refusal 
by  the  House  of  Representatives  to  provide  the 
means  of  carrying  it  into  effect,  was  consequently 
a  violation  of  the  treaty,  and  a  breach  of  the 
national  faith.  On  the  other  hand,  it  was  insisted 
that  a  treaty  which  required  an  appropriation  of 
money,  or  any  other  special  legislative  provision  to 
ce^rry  it  into  effect,  was  not,  so  far,  of  binding  obli- 
gation, until  Congress  had  adopted  the  measures 
necessary  for  that  purpose.  The  House  of  Repre- 
sentatives ultimately  passed  a  resolution,  calling  on 
the  President  to  lay  before  them  the  instructions 
to  Mr.  Jay,  the  minister  by  whom  the  treaty  had 
been  negociated,  and  the  correspondence  and 
other  papers,  except  so  far  as  they  were  improper 
to  be  disclosed  on  account  of  pending  negocia- 
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« 

tiODS.  -Presidefit  Washington  declined  comply- 
ing with  this  request ;  stating  that  a  treaty,  wbeli 
doly  made  by  the  President  and  Senate,  became 
the  Biipreme  law  of  the  land  ;  that  the  assent  bf 
the  House  of  Representatives  was  not  necessary  to 
its  validity;  and  therefore  the  papers  requested 
c^uld  not  property  be  required  for  the  use  of  the 
House,  unless  for  the  purpose  of  impeachment, 
which  was  not  stated  to  be  the  object  of  the  calL 
The  House  thereupon  passed  resolutions  disclaim- 
ing'the  power  to  interfere  in  the  making  of  trea- 
ties, but  asserting  itd  right,  whenever  stipulations 
were  made  on  subjects  within  the  legislative  pro- 
vince of  Congress^  to  deliberate  and  decide  as  to 
the  expediency  of  carrjdng  them  into  effect.* 


*  At  the  session  of  the  Court,  1816,  Mr.  Pinkney  still  con- 
tinued his  labours  at  the  national  bar,  where  he  frequently  came 
ID  conflict  with  the  great  abilities  of  Samuel  Dexter. 

Air.  Dexter,  who,  died  soon  after  this  term,  may  be  f^ronoun- 
ced  one  of  the  ablest  men  this  country  has  produced.  The  man- 
ner \n  which  he  combined  the  various  talents  and  attainments  of 
the  common  lawyer,  the  civilian,  and  the  statesman,  may  be 
appealed  to  as  a  striking  example  of  those  expansive  views  and 
liberal  studies  which  distinguish  the  more  eminent  advocates  at 
the  American  bar. 

H^  was  born  at  Boston  in  the  year  1761,  and  was  the  second 
son  of  Samuel  Dexter,  an  eminent  merchant  of  that  city.  Hir 
father  was  a  mai^  of  acute  understanding,  and  an  ardent  lover  of 
hj«  country.  In  those  struggles  between  the  provincial  legis- 
lature of  Massachusetts  and  the  royal  governors,  which  preceded 
and  prepared  the  revolution,  he  bore  a  prominent  part.  He  was 
lepeatedly  negatived  by  the  Governor  as  a  counsellor,  until  set 
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In  March,  1816,  Mr.  Pinknef  was  again  called 
into  the  diploioatic  service  of  his  couairjr.  Is  or- 
der to  uaderstaod  the  motives  wbidh  had  repeat*- 
edly  induced  himto  go  abroad  in  the  same  4Bervice, 
it  is  necessary  to  advert  to  some  of  the  peculiar 
circumstances  eonnected  with  his  brilliant  success 
at  the  bar.  Thb  success  was  as  much  the  effect 
of  extraordinary  diligence  and  labour  as  of  his 


constantly  was  he  re-elected,  that  it  was  not  thought  pradent  to 
persist  in  rejecting  him.  In  17v4,  he  hadtfae  signal  hononr  of 
being  negatived  by  Governor  Crage,  ih  company  with  Bowdoin 
»nd  Wintfarop,  by  the  <<  express  commands  of  bis  Majesty." 
The  pen  of  this  eminent  patriot  is  to  be  traced  in  tke  answers  to 
the  Governor's  speeches,  and  the  various  state  papers  of  the 
day  ;  which  have  so  long  been  the  theme  of  general  admiration 
for  their  manly  style,  their  perspicuous  argument,  and  their  firm 
and  bold  tone  of  remonstrance  against  the  oppressive  measures 
of  the  British  government.  He  lived  to  see  his  country  free  and 
happy ;  and  the  evening  of  his  days  was  spent  in  studies  con- 
nected with  the  noblest  speculations  in  which  the  human  mind 
can  be  engaged.  These  studies,  begun  and  continued  for  his 
own  private  satisfaction,  resulted  in  the  establishment  of  a  pro- 
fessorship of  Sacred  Literature  in  the  University  at  Cambridge, 
which  was  founded  by  his  testament. 

His  son  was  graduated  at  this  university  in  1781.  With  such 
a  paternal  example,  the  path  of  public  and  private  virtue  was 
open  before  him.  After  being  admitted  to  the  bar,  he  rose  ra- 
pidly to  eminence  in  his  profession,  and  in  the  public  councils  of 
his  native  State.  He  was  soon  elected  to  Congress ;  at  first  as 
a  member  of  the  House  of  Representatives,  and  afterwards  as 
a  member  of  the  Senate.  He  distinguished  himself  as  an  able 
debater,  at  a  period  when  both  houses  of  the  national  legislature 
were  adorned  with  the,  presence  of  maay  eloquent  statesmen  ; 
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genims  and  Jrare  endowments  of  mind.  His  con- 
tinued appli^jation  to  study,  writing,  and  public 
speaking,  which  a  physical  constitution  as  power- 
fiil  as  bis  intellectual  enabled  him  to  keep  up 
with  a  singular  perseverance,  was  one  of  the  most 
remarkable  features  of  his  character.  He  was 
never  satisfied  ^th  investigating  his  causes,  and 
took  infinite  pains  in  exploring  their  facts  and 


and  was  successively  appointed  Secretary  of  War,  and  of  the 
Treasury,  under  the  administration  of  President  Adams.  On 
the  change  of  administration,  in  1801,  he  resigned  his  official 
station,  and  resumed  the  practice  of  his  profession ;  but  he  never 
remained  a  silent  or  iiidifierent  spectator  of  the  dissentions  and 
dangers  of  his  country.  ^  The  prerogative  of  the  mind  of  Mr. 
*<  Dexter  was  a  right  to  think  for  itself;'^  and  on  the  declaration 
of  war  with  Great  Britain  in  1812,  he  separated  from  the  politi- 
cal connexion  with  which  he  had  hitherto  acted. 

He  took  a  zealous  part  in  promoting  the  interests  of  learning, 
and  devoted  his  leisure  to  the  same  studies  which  had  engrossed 
so  much  of  the  attention  of  his  father.  He  was  deeply  grounded 
in  the  doctrines  of  Christianity,  and  the  testimonies  upon  which 
their  credibility  is  rested.  They  habitually  guided  his  conduct 
in  life,  and  he  strengthened  their  influence  by  private  meditation 
in  that  retirement  ^ich  was  so  congenial  to  his  disposition.* 

The  features  of  the  intellectual  character  of  Mr.  Dexter  pre- 
sented a  strong  contrast  with  those  of  Mr.  Pinkney.  He  had 
cultivated  his  powers  by  silent  meditation  and  reflection,  rather 
than  by  the  study  of  books.  Without  being  at  all  deficient  in 
mere  technical  learning,  he  relied  mainly  upon  his  own  distin-* 
guisbing  facuhies,  and  in  his  legal  investigations  sought  for  those 


*  The  above  accoant  if  principally  compiled  from  a  notice  which  appear- 
ed in  oo«  of  the  Boston  newspapers  loon  after  Mr.  Dexter*«  decease. 
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circumstances,  and  all  the  technical  lear^Dj^.con* 
nected  with  them.  He  constantly  comioiied  the 
practice  of  private  declamation  as  a  useful  exer- 
cise, and  was  in  the  habit  of  premeditaliBg  bis 
pleadings  at  the  bar,  and  his  other  public 
speeches, — not  only  as  to  the  general  order  or 
method  to  be  observed  in  treating  his  subject,  the 
authorities  to  be  relied  on,  and  the  leading  topkoB 


original  principles  which  lie  at  the  foundation  of  every  civilized 
code.  His  forensic  style  was  marked  by  a  strong  metaphysical 
h>gic,  combined  with  great  purity  and  simplicity  of  diction  ;  and 
he  unfolded  the  most  perplexed  and  intricate  questions  of  public 
and  private  law  with  a  power  of  analysis  which  seemed  almost 
intuitive.  In  the  course  of  his  investigations  he  frequently 
arrived  at  the  same  conclusions  with  those  who  pursued  the  more 
laborious  process  of  reasoning,  merely  from  analogy  and  prece- 
dents ;  and  often  found  himself,  sustained  by  the  authority  of  a 
Scott  or  a  Mansfield,  when  he  was  not  aware  that  he  was  trend- 
ing in  the  footsteps  of  those  great  jurists.  At  other  times  ha 
confirmed  and  strengthened  the  authority  of  ihe  oracles  of  the 
law  by  new  inductions  and  fresh  illustrations  drawn  from  his 
own  capacious  intellect.  Less  attentive  to  the  fo^ms  and  analo- 
gies of  technical  law,  than  to  the  principles  oi  natural  equity,  his 
mind  was  enlarged  by  a  philosophical  view  of  universal  jurispru- 
dence ;  and  to  him  might  be  applied  what  Cicero  says  of  Sulpi- 
cius : — ^^  Neque  ille  magis  jurisconsultus  quam  justiti®  fuit :  ita 
ea  quse  proficisebantur  a  Legibus  et  a  Jure  civili  semper  ad 
FacilUatera  Fquitatemque  referrebat."  But  it  is  higher  praise 
and  equally  well  merited,  that  in  him  the  character  of  the  advo- 
cate seemed  to  borrow  a  new  lustre  from  that  of  the  philosopher 
and  the  patriot ;  that  like  the  illustrious  Romnn  referred  to,— 
^<  in  bis  political  conduct  he  was  always  the  friend  of  peace  and 
<^  liberty  ;  moderating  the  violence  of  opposite  parties,  and  dis- 
'*  couraging  e\ery  step  towards  civil  dissentions." 
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of  illustratioB,  but  frequently  as  to  the  principal 
paasagiss  and  rhetorieal  embellisbments.  These 
last  he  sometimes  wrote  out  beforehand ;  not  that 
he  was  deficient  in  facility  or  fluency,  but  in 
order  to  preserve  the  command  of  a  correct  and 
elegant  diction.  All  those  who  have  heard  him 
address  a  jury,  or  a  deliberative  assembly,  know 
that  he  was  a  consummate  master  of  the  arts  of 
extemporaneous  debating.  But  lie  believed,  with 
the  most  celebrated  and  successful  orators  of  an- 
tiquity, that  the  habit  of  written  composition  is 
necessary  to  acquire  and  preserve  a  style  at  once 
correct  and  graceful  in  public  speaking;  which 
without  this  aid  is  apt  to  degenerate  into  collo- 
quial negligence,  and  to  become  enfeebled  by  te- 
dious verbosity.*     His  law  papers  were  drawn 

•  A  writer  in  the  Cdinfourgh  Review,  referring  to  this  practice 
of  the  ancients,  quotes  the  following  passage  from  Mr.  Broug- 
ham's Inaugural  Discourse,  on  his  election  as  Lord  Rector  of  the 
University  of  Glasgow.  <^  I  should  lay  it  down  as  a  rule  admit- 
ting of  no  exception  that  a  man  wiil  speiak  Well  in  proportion  as 
lie  has  written  much ;  and  that  with  equal  talents,  lie  will  he  the 
finest  extempore  speaker  wh^n  no  time  for  preparing  is  allowed, 
who  has  prepared  himself  the  most  sedulously  when  he  had  an 
opportunity  o£  delivering  a  premeditated  speech.  All  the  ex- 
ceptions, I  have  ever  heard  cited  to  this  principle,  are  appiirent 
ones  only,"  &c.  The  reviewer  ^then  proceeds  to  mention  some 
Examples  of  this  practice.  «  Pericles,  We  learn, — Pericles,  of 
wfaoar  astoiiiihmg  powers  an  attempt  has  been  made  to  ccmve^ 
an  adequate  idea  by  affirming  of  him  that  he  thundered,  and 
lightened,'  and  shook  aH  Greece, — a  man  of  business,  too,  (as 
Mr.  Hume  justly  observes  of  him,  if  ever  there  was  one,)  pre- 
paf<!d  himself  by  written  compositiod,  and  first  introduced  thH 
practice— -^nt^^TfC  x^rrey  Xoy«9  or  loLtL^THfim  UTti,  tm  wp  titnw  tr^UsA* 
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up  with  great  care ;  and  bis  written  opinions  were 
elaborately  composed  both  as  to  matter  and  style ; 
and  frequently  exhausted,  by  a  full  discussion,  the 
subject  submitted  for  his  consideration.  If  to  all 
these  circumstances,  be  added  the  fact  that  he 


lorvm.  And  th»  it  will  be  nemcmbered  wms  done  at  Athens, 
where  the  people  were,  accei'ding  to  Demosthenes,  the  readiest,  the 
quickest,  and  the  most  expert  at  extempore  composition.  It  by 
no  means  Cbilows,  that  a  person  of  experience  and  study,  if  pre- 
pared with  regular  arid  set  passages,  (Lord  Erskine,  we  believe, 
had  written  down,  word  for  word,  the  passage  about  the  Savage 
and  his  bondle  of  sticks,'  in  his  speech  on  Stockdale^s  trial,;  is, 
when  those  passages  are.ended,  like  a  swimmer  who  goes  to  the 
bottom  the  very  moment  he  loses  his  corks.  Nabit  sine  cortice  J 
The.mind,  having  acquired  a  certain  excitement  and  elevation, 
and  received  an  impetus  from  the  tbne  and  quality  of  the  matured 
and  premeditated  composition^  perseveres  in  the  same  course,  and 
retains  that  impetus  after  the  impelling  cause  shall  have  died 
away." 

Mr.  Moore,  in  his  interesting  life  of  Sheridan,  remarks,  as  one 
of  the  striking  characteristics  .of  that  extraordinary  person,  the 
great  degree  of  labour  and  preparation  which  his  productions, 
both  as  an  orator  and  a  writer,  cost  him.  ^^  He  never  made  a 
speech  of  any  moment,  of  which  the  sketch,  more  or  less  detail- 
ed, has  not  been  found  among  his.  papers — with  the  showier  pas- 
sages generally  written  two  or  three  times  over  (often  without 
any  material  change  in  their  form)  upon  small  detached  pieces  of 
paper,  or  on  cards.  To  such  minuti®  of  effect  did  he  attend, 
that  I  have  found,  in  more  than  one  instance,  9  memorandum 
made  of  the  precise  place  in  which  the  words  '  Good  God,  Mr. 
Speaker/  were  to  be  introduced.  These  preparatory  sketches 
are  continued  down  to  his  latest  displays ;  and  it  is  observable 
that  whi^n  from  the  increased  derangement  of  fab  affairs,  he  had 
no  longer  leisure  or  coUectedness  enough  to  prepare,  he  ceased 
to  speak." 
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engaged  in  the  performance  of  his  profes?8ional 
duties  with  unudual  zeal,  always  regarding*  his 
own  reputation  as  at  stake,  as  well  as  the  righi& 
and  interests  of  his  client,— and  sensibly  alive  to 
every  thing  which  might  afiect  either,  and  that  he 
spoke  with  great  ardour  and  vehemence  ;  it  must 
be  evident  tliat  the  most  robust  constitution  would 
not  be  sufficient  to  sustaiti  such  intense  and  unin- 
terfnitted  labour,  where  every  exertion  was  a  con- 
test for  victory,  and*  each  new  success  a  fresh 
stimulus  to  ambition.  He,  therefore,  found  it  ne- 
cessary to  vary  his  occupation,  and  to  retire  alto- 
gellierlrom  the  bar  fora  season,  in  order  to  refresh 
his  wearied  body  and  mind,  With  the  purpose  of 
again  returning  to  it,  with  an  alacrity  fnvigorated 
and  quickened  by  this  temporary  suspension  of 
his  prcrfessional  pur:3uits.  •  He  was  thus  induced 
to  accept  the  appointment  of  Minister  Plenipo- 
tentiary to  the  court  of  Russia^  and  of  special 
IVlinister  to  that  of  Naples.  Soon  after  this  dou- 
ble mission  had  been  conferred  upon  liim,  in  a 
conversation  with  one  of  his  friends,  he  said  : 
"  There  are  those  amon^  my  friends  whe  wan- 
der that  I  will  go  abroad, liowever  honourable  the 
service.  They  know  not  how  I  toil  at  the  bar  ; 
tbey  kno^  not  all  my  anxidus  days  and  sleepless 
nights;  I  must  breathe  awhile  ;  the  bow  forever 
bent  will  break  :"  "Besides,"  he'added,  "  I  want 
to  see  Italy  :  the  orators  of  Britain  I  have  heard, 
but  I  want  to  visit  that  classic  land,  the  study  of 
whMe  poetry  and  eloquence  is  the  charm  of  my 
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life ;  L  shall  set  my  foot  on  its  shores  wkh  feelings 
that  I  cannot  describe,  and  return  with  new  en- 
thusiasm, I  hope  new  advantages,  to  the  liabits  of 
public  speaking.^^ 

On  this  occasion  he  published  the  following 
Address  to  his  constituents  : 

<<  Fkllow-Ci TizENS — My  acceptfloc^  of  an  a|)poinUnent  as 
the  Minister  Plenipotentiary  of  tbe  Uiihec}  States  to  Russii^  makes 
it  nceessary  that  I  should  resign  my  seat  as  one  of  your  Repre- 
sentatives in  Congress,  I  am  conscious  that  I  owe  you  an  apo- 
logy for  liaving  atteniptctS  to  hold-  it  eren  for  a  single  day,  radier 
than  lor  this  tardy  rMtgo«tiQA  of  ft;  and  I  assure  you  if  I  had 
acted  upon>  my  own  judgment,  ia^t^d  of  the  suggestions  of 
friends,  who  hoped  that  I  sheulcT  find  leisure  to  be  of  some  use 
to  you,  I  should  long  since  have  given  you  an  opportunity  of  se- 
lecting a  bolter  representative  hi  my  place.  I  was  persuaded 
before  the  present  session  commenced,  that  the  duties  of  ray  pro- 
fession,., which  a  long  coursdf  of  pqblic  employment  bad  rendered 
indispensible  to  my  family,  would  press  so  urgently,  upon  me  a5 
to  compel  me  to  seem  careless  of  your  interests.  The'event  has 
verified  that  persuasion.  During  the  greater  part  of  this  session 
I  have  been  incessantly  occupied  in  courts  of  justice,  and  have 
been  scarcely  able  to  give  suafa  ftttendaace  in  the  House  of  Bepre* 
sentatives  as  wopld  allow  xAe  to  vote  upon  the  most  important 
questions.  To  mix  much  in  the  discussion  of  those  questions, 
greatly  as  I  desired  to  do  so^  was  impracticable.  If  I  had  re- 
mained at  the  bar,  therefore,  I  should  have  thought  it  incumbent 
upon  me,  after  such  an  experiment  to  ask  your  ppmission  to  re- 
tire from  tba  post  in  which  jpour  partiality  had  stali^iied  mje ;  con- 
vinced that  it  would  be  iippossible  for  me  to  do  justice  in  it  either 
to  you  or  myself,  without  the  utter  neglect  of  what  I  owe  to 
those  who  depend  upon  me  for  support. 

"  I  beg  you,  fellow-citizr-ns,  to  believe  that  I  have  not  willing^ly 
been  an  inattentive  servant,  aiid  that,  as  I  was  proud  of  die  higb 
distinction  which  you  had  eooferred  upon  me,  I  should  have  me- 
rited It  by  a  close  application  to  your  concerns,  if  I  had  been  at 
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libNiy  to  do  so;  .  I  feel  assure  that  I  may  fdy  upon  yoor 
known  liberality  for  my  justificaiion  in  this  respect ;  aad,  while  I 
offer  you  my  grateful  thanks  for  the  proof  of  confidence  with 
which  you  have  honoured  me,  and  that  too  in  a  season  of  dan- 
ger and  trial,  which  has  now  passed  away,  I  pray  you  to  be  con- 
vineed  that  you  will  always  find  in  me  a  Aiithful  friend,  devoted 
to  your  honour  and  prosperity,  in  whatever  situation  I  mciy  hap- 
pen  lo  be  ^aced. 

WM.  PINKNEY.'^ 


Mr.  Pinkney  embarked,  for  the  purpose  of 
proceeding  on  his  foreign  missions,  on  board  the 
Washington,  a  ship,  of  the  line,  composing  a  part 
of  our  Mediterranean  sqUadrbn,  under  the  com- 
mand of  Commodore  Gbauhcey,  and  landed  at 
Naples  on  the  26th  of  July,  1816.  Th6  object 
of  bis  mission  to  the  Neapolitan  court  was  to  de- 
mand from  the  present  government  of  Naples  in- 
demnity for  the  losses  which  our  merchants  bad 
sustained  by  the  seizure  and  confiscation  of  their 
property  in  1809,  during  the  reign  of  Murat.  Af- 
ter he  bad  fulfilled  the  duties  of  this  special  mis-^ 
gion,  he  was  to  proceed  to  St.  Petersburg  as  the 
minister  resident  of  the  United  States^ 

On  his  arrival  at  Naples  he  immediately  appli- 
ed himself  to  the  business  with  which  he  was 
charged,  and  after  various  conferences  with  the 
Marquis  di  Circello,  the  Minister  of  Foreign  Af- 
fairs, he  addressed  a  note  to  that  minister,  con^ 
taining  an  elaborate  argument  upon  the  responsi- 
bility of  a  nation  for  wrongs  done  and  obligations 
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iocurred  under  its  actual  rulers,  upon  a  snboe^ 
quent  revolution  in  the  government  which  may 
stamp  those  rulers  with  the  character  of  usurpers 
in  the  view  of  their  successors.* 

The  Neapolitan  minister  evaded  giving  any 
answer  to  this  note^  until  after  Mr.  Pinkney's 
departure  from  Naples,  which  he  was  obliged,  by 
his  instructions,  to  leave,  ia  order  to  repair  to  his 
post  at  St.  Petersburg ;  and,  as  is  well  known,, 
the  IVeapolitan  government  refused  to  admit  die 
justice  of  the  demand  which  he  was  directed  to 
preseut  ^r  its  consideration. 

During  Mr.  Pinkney's  stay  at  Naples  he  receiv* 
ed  information  from  Mr«  Harris,  our  Charge 
d' Affaires  at  St.  Petersburg,  that  the  Emperor  of 
Russia  having  taken  offence  at  the  conduct  af  the 
United  States'  government  in  the  affair  of  Mr. 
Kosloff,  the  Russian  Conaul-General  in  this  coui^ 
try,  had  forbidden  Mr.  Harris  from  appearing  at 
court.  Kosloff  had  been  arrested,  upon  the  accu- 
sation of  having  committed  a  horrible  crime  ;  and 
was  indicted  for  the  offence  in  the  State  Court  of 
Pennsylvania.  A  motion  was  made  by  the  pri- 
soner's counsel  to  quash  the  indictment  for  want 
of  jurisdiction  in  the  Court,  upon  two  grounds  : 
1st.  That  consuls  are  privileged  by  the  law  of 
nations  from  criminal  prosecutions  in  the- tribunals 
of  the  country  where  they  reside.    2dly.  That  by 


*  State  Papers,  vol.  u.  p.  487* 
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tbe  constitution  of  the  United  States  excluaiirQ 
jurisdiction  in  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls,  is  conferred 
upon  the  Courts  of  ti;^  Union.  The  first  point 
was  det^rraiBod  in  the  negative;  but  it  was  held, 
that  altlrougfa  fbreign  coni^^uls  are  amenable  to 
the  criminal  justice  of  the  country  where  they 
reside,  yet  the  national  constitution  has  conferred 
upon  the  Courts  of  the  Udited  States  exchmee 
jotiBdklion  of  alf  offences  committed  by  them  in 
this  country.  But  the  State  Court  did  not  under- 
take to  determine  by  what  law  he  was  to  be  tried 
in  the  Courts  of  the  Union  ;  and  he  was  after- 
wardp  disehargeifil  without  a  trial,  upon  the  doubts 
which  I  have  befbre  stated  to  exist  among  our 
jurists,  wliether  the  Courts  of  the  United  States 
have  power  to  try  and  punish  offences  committed 
by  a  person,  over  whom  they  have,  by  the  consti- 
tutiea,  jurisdiction  in  all  cases  ;  but  where  there 
is  no  express  act  of  Ciongress  defining  the  offence 
and  affixing  the  punishment :  or,  as  it  lias  com- 
monly been  expressed,  whether  the  national 
Courts  have  any  common  law  jurisdiction. 

Mr.  Piekney  disemed  this  matter  of  sufficient 
importance,  in  respect  to  the  propriety  of  his  pre- 
senting himself  as  the  minister  of  the  United 
States  at  the  Russian  court,  so  long  as  the  diffi- 
culty sabsisted,  to  induce  him  to  send  forward 
Colonel  King,  the  Secretary  of  his  Legation,  with 
the  following  letter  to  Mr.  Harris  : 


Digitized 


by  Google 


£  152] 

«  Privaie,  *^.Naplbs,  September  17,  18l6. 

«  Sib, — I  received  last  night  your  letter  of  the  SOth  of  July, 
with  its  enclosure.  The  light  in  which  the  Cinperor  has  seen 
the  afiair  of  Mr.  .Kosloff  is  very  piuch  to  be  regretted  ;  but  I 
have  na  orders  to  ofler  any  explanations  upon  it,  attboogk  the 
means  of  explanation  have  been  put  into  my  hands  by  the  Dc* 
partroent  of  State.  I  am  in  possession  of  copies  of  all  the  mate* 
rial  papers  belonging  to  the  case ;  and  consequently  know  and 
am  able  to  say  with  perfect  confidence,  that  the  government  of 
the  United  States  had  not,  either  in  fact  or  constructively,  any 
pi^dpation  in  the  act  of  which  tlie  Emperor  seems  partlculariy 
to  complain.  I  am  not,  however,  authorized  to  make  a  foriMJ 
disavowal  of  that  act,  because  (as  I  presume)  it  had  pot  occurred 
to  the  government  that  it  could  be  necessary,  or  would  be  de- 
sired. 

^  It  is  httpossible  to  ufidtrsianll  thik  affair  ever  so  idlghdy 
without  perceiving  th^t  it  waa.altoge^har  a  judicial  ptooeeding, 
in  the  common .  course^  by  a  magistrate^  and  by  officers  of  ihe 
State  of  Pennsylvania^  over  whom  the  government  of  the  Union 
could  exert  no  preventive  control,  (even  if  it  had  divined  their 
intention  to  arrest  and  imprison  IVIr.  Kosloff,)  and  against  whom 
it  could  mststute  no  prosecution,  after  the  act  was  done,  witlt  a 
view  to  their  punishment.  It  is  plain  upon  the  fact  of  At  tram* 
action  that  the  government  pf  the  United  States  has  given  no 
cause  of  offence  to  Russia,  either  by  what  it  omitted  to  do,  or  by 
what  it  did.  In  troth,  it  omitted  nothing  which  it  could,  and 
ought  to  have  done ;  and,  in  ail  that  it  did,  manifested  the  ut« 
most  possible  respect  to  the  £mperor«  It  endeavoured,  through 
its  law  officer  (the  District  Attorney  for  Pennsylvania)  to  put 
an  end  to  the  prosecution,  by  placing  Mr.  Kosloif,  as  Russian 
'  Consul«General,  under  the  peculiar  protection,  either  of  the  law 
of  nations,  or  of  the  constitution  of  the  United  States ;  and  the 
prosecution  toscs  terminated  by  a  decision  of  the  Court  of  Penn- 
sylvania, that,  although  a  consul  is  not  entitled  (as  undoubtedly 
he  is  not)  to  the  immunities  which  appertain  by  the  jus  gentium 
|o  ministers,  he  is  nevertheless  not  amenable  in  America  to  a 
State  tribunal.    The  government  could  go  no  farther  ;  and  this 
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was  the  whole  of  its  connexion  with  Mn  KotlotiPs  case,  with  the 
ezeeption  only  of  its  refusal  afterwards  to  issue  an  order,  upon 
Mr.  Dascfakoflrs  application^  for  the  trial  of  JVIr«  Kosloff  ki  u  fW- 
ftwtsfl/  0f  the  UniUd  States ;  the  Aitorney-General  having  re- 
ported that  according  to  a  recent  adjudication  of  dieSugreme 
Court^such  a  trial  could  not  be  had. 

^  When  I  left  Ameiica^  I  do  not  believe  any  body  supposed 
tkat  the  Eaaperox  had  taken,  or  would  take,  umbrage,  at  Mr. 
Koslofi?*  aiair.  In  my  instructions,  therefore,  (which  breathe 
nothing  but  esteem  and  reverence  for  the  Emperor,)  it  is  not  even 
menttoBed.  •  Yet  I  am  sure  that  if  the  Am^rkan  government  had 
antidfiated  the  feeling  which  it  has  excited  in  the  (jmperor,  k 
would  have  hastened  to  prevent  it  by  such  explanations  as  could 
nol  have  £uled  to  be  satisfactory.  The  disposition  of  the  go- 
vernment of  Ihe  United  States  to.  cultivate  the  most  amicaUe 
relations  with  his  Imperhd  Majesty  is  known  to  all  the  world ; 
and  if  it  has  not  been  forward  to  explain,  the  case  of  ,Mr.  KoslofT 
before  explaoatipil  \^as  required^  it  could  only  be  because  the 
consciousness  of  its  sentiments  .of  respect  and  kindness  stood  in 
the  way  of  even  a  conjecture  that  they  would  be  brought  into 
question. 

^'  I  take  for  granted,  however,  that  as  Mr.  DaschkofT  was  di- 
rected to  ask  reparation,  the  misunderstanding  has  long  since 
been  removed,  notwithstanding  the  strong  step  adopted  by  the 
Emperor  tit  limine^  of  forbidding  ihe  appearance  at  court  of  the 
Charge  d' Affaires  of  ^e  United  States.  It  is  not  improbable 
that  I  shall  receive  in  a  few  days  (by  a  despatch  vessel  expected 
by  Commodore  Chauncey)  some  communication  from  the  De- 
partment of  State  on  this  niatter ;  and  I  can  scarcely  doubt  that 
you  have  already  received  instructions  concerning  }t.  At  any 
rate,  I  persuade  myself  that  nothing  serious  can  ultimately  grow 
out  of  such  a  difficulty.  But  still  it  would  be  improper  that  1 
should  present  myself  before  the  Emperor  as  the  minister  of  my 
country,  until  I  know  with  certainty  that  the  difficulty  has  wholly 
ceased,  or  until  I  have  such  further  instructions  as  will  enable 
me  to  remove  it,  or  will  mak6  it  my  duty  to  encounter  it,  WhUe 
you  are  desired  to  absent  yourself  from  court,  it  would  be  rash 
in  me  to  hope,  (at  least  untU  I  have  power  to  do  what  it  seems 
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*  h  indiapensible,  i.  e.  to  diMvow  ky  ike  express  command  of  my 
govemmeiUf  the  conduct  of  the  magistrate,  ^kc.)  to  be  received 
with  tbc  respect  which  is  due  to  those  whom  I  have  the  honour 
to  represent.  Upon  a  point  so  delicate,  I  will  not  unnecesaarilj 
put  any  tbiag  to  hautrd. 

^'  I  have,  therefore,  deterniined  to  send  to  yon  immediately, 
with  this  letter  and  all  the  papers  above  slluded  io^  Colond  King, 
(the  secretary  of  my  legation  here  and  in  Russia,)  and  to  follow 
myself  as  far  as  Berlin,  as  soon  as  my  business  here  is  finished. 
My , mission  to  this  court  will  be  brought  to  a  cldfte  widii»  the 

,  next  fortnight  $  and  I  shall  then  lose  no 'time  in  proceeding  to^ 
wards  St.  Petersburg  until  I  reach  Berlin,  where  I  shall  wait  to 
hear  from  you,  unless  I  hear  from  you  sooner,  as  I  hope  I  shall. 
Colonel  King,  who  knows  perfectly  ray  views,  will  wpply  ver* 
bally  what  may  be  deficient  Iq  this  letter/' 

The  following  is  an  extract  of  a  letter  from 
Mr.  Pinkney  to  Mr.  Monroe,  dated  October  7th, 
1816. 

^  I  am  at  last  on  the  point  of  quitting  Naples.  I  have  beard 
nothing  further  from  Mr.  Harris,  and  Mr.  King  has  not  written 
to  me  sincere  left  us ;  but  I  shall  go  on  towards  St  Petersburg 
as  rapidly  as  I  can,  in  the  confidence  that  the  afiair  of  Kosloff  has 
been  settled.  My  health  has  suffered  here.  .  The  climate  looks 
well  enough,  (not  better  however  than  our  own,)  but  it  relaxes  and 
enfeebles  much  mol-e  than  ours.  The  so  much  vaunted  sky  o( 
Italy  appe'^s  to  me  (thus  far)  to  l)e  infinitely  inferior  to  that  of 
Maryland.  Every  thing  here  has  been  overrated  by  travelers, 
except  the  Bay  pt  Naples,  and  the  number  and  clamorous  impor- 
tunity of  the  common  beggars,  and  the  meanness  of  the  beggars 
of  a  higher  order,  which  it  is  absolutely  impossible  to  overrate. 
After  all,  our  country  gains  upon  our  affection  in  proportion  as 
we  have  opportunities  of  comparing  it  with  others. 

<<  About  this  time,  the  American  people,  as  I  trust,  arc  em- 
ployed in  preparing  to  offer  you  the  only  recompen^^  in  their 
power  (a  flattering  one  it  is  to  any  man)  for  yoor  long  and  faith- 
ful services.    I  feel  cou^dent  that  before  this  reaches  you  it  will 


Digitized 


by  Google 


[  155] 

be  known  that  yoor  fellow-citizens  think  you  entitled,  by  a  life  of ' 
unsullied  honour  and  enlightened  patriotism,  to  be  preferred  te 
all  others  as  their  eliief  magistrate.  It  will  depend  upon  that 
whether  I.  continue  in  public  life  or  not  IVfy  wish  at  any  rate  (I 
think  I  shall  not  change  it)  is  not  to  remain  long  at  St.  Peters* 
borg.  The  station  in  London  is  fnllj  and  likely  to  be  so,  and 
my  denre  oi  course  will  be.  (as  I  now  believe)  to  return  to  Ame- 
rica about  the  time  I  mentioned  to  you,  that  is,*after  a  lapse  of 
tvo  years  from  the  epoch  of  my  departure  from  it.  The  proba- 
bility JS|  that  in  that  event,  I  shall  atetion  myself  perman^tly  at 
Wa3htogt<m,  and  that  1  shall  there  resume  my  professional  pur« 
suiu."    •    •    • 

Mr.Pinkney  soon  afterwards  proceeded  through 
Rome,  and  the  other  principal  Italian  cities,  to 
Vienna,  and  finding  the  obstacle  alluded  to  in 
the  above  letters  removed^  continued  his  jour- 
ney to  St.  Petersburg,  where  he  remained  about 
two  years. 

In  a  letter  to  his  daughter,  Mrs.  Cumberland 
D.  Williams,  dated  the  16th  of  August,  1817,  he 
speaks  of  his  health,  and  that  of  his  family  being 
affecled  by  the  climate,  but  that  every  body  had 
been  so  kind  to  them  that  they  almost  forgot  that 
the  climate  did  not  suit  them.  He  mentions  that 
be  had  requested  his  recall,  and  hoped  before 
long  to  return  home,  to  leave  the  United  States 
no  more-  In  the  same  letter,  he  gives  the  follow-; 
ing  sketches  of  some  of  the  members  of  the  Im- 
perial family. 


^  The  Empress  Mother  is  still  a  charming  woman,  and  when 
young  must  have  been  eitrenrely  iiandsome.  She  may  be  stfid 
tado  fhr  Aonottrs  of  this  splendid  court/and  it  is  fit  that  she  should 
Her  manners  are  infinitely  pleasing,  at  the  same  time  that  they 
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are  lofty ;  and  she  is  a  perfect  mtfltress  of  the  arts  of  conversa- 
tion. She  iSy  moreover^  exemplary  in  all  the  relations  of  life,  and 
is  beloved  for  her  goodness  by  all  classes. 

^*  Of  the  reigning  Lmpress  it  is  impofiible  to  speak  in  ade- 
quate terms  of  praise.  It  is  necessary  to  see  her  to  be  Me  to 
comprehend  bow  wonderfiiHy  interesting  she  is.  It- is  no  exag- 
geration to  say,  that  with  a  slight  abatement  for  the  effects  of 
time  and  severe  affliction,  (produced  by  the  loss  of  her  childreo^) 
she  combines  every  charm  that  contributes  to  female  loveliness, 
with  all  the  qualities  that  peculiarly  become  her  exai^  station. 
Her  figure,  although  thin,  is  exquisitely  fine.  Her  countenance 
Is  a  subduing  picture  of  feeling  and  intelligence.  Her  voice  is 
of  that  soft  apd  happy  tone  that  goes  directly  to  the  heart,  and 
awakens  ewry  sentiment  which  a  virtuous  woman  can  be  ambi- 
tious to  excite.  Her  manner  cannot  be  described  or  imasrined. 
It  is  graceful,  unaflectedly  gentle,  winning,  and  at  the  same  time 
truly  dignified.  Her  conversation  is  suited  to  this  noble  exterior. 
Adapted  with  nice  discririiinatton  tolbose  to  whom  it  is  address- 
ed, unostentatioua  and  easy,  sensible  and  kind^  it  captivates  in- 
variably the  wise  and  good,  and  (what  is  yet  more  difficult) 
satisfies  the  frivolous  without  the  slightest  approach  to  frivolity. 
If  universal  report  may  be  credited,  there  is  no  virtue  for  which 
this  incomparable  woman  is  not  distinguislied :  and  I  have  rea- 
son to  be  confident  from  all  that  T  have  observed  and  heard,  that 
her  understanding  (natuirally  of  the  highest  order)  has  been  em- 
bellished and  informed  to  an  uncommon  degree  i>y  judicious,  and 
regular,  and  various  study.  It  is  not,  therefore,  surprising  that 
she  is  alike  adored'  by  the  inhabitant  of  the.  palace  and  the  cot- 
tage, and  that  every  Russian  looks  up  to  her  as  to  a  superior  be- 
ing. She  is,  indeed,  a  superipr  being,  and  would  be  adored^  al- 
though she- were  not  surrounded  by  impetial  pomp  and  pewer." 


The  following  extract  of  a  letter  from  a  friend 
of  the  Editor,  who  was  much  in  Mr.  Pinkney's 
society  at  St.  Petersburg,  will  explain  his  man- 
Bef  of  life  and  the  nature  of  his  pursuits  while 
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in  that  capital,  as  well  as  the  estimate  formed  of 
bis  talents  and  the  extent  of  his  attainments  by  a 
very  intelligent  observer. 

^  I  arrived  in  St.  Petersburg  in  the  month  of  ^ne^  181 7>  I 
carried  a  letter  of  introduction  to  Mr.  Pinkoey  from  our  friend, 
Mr.  Justi<:e  Story.  Mr.  P.  received  me  at  once  vrith  the  great- 
est kindness  and  hospitality.  He  told  me  almost  the  first  time  I 
saw  him,  that  he  should  not  make  a  single  dinner  for  me,  or  re- 
c^ve  me  with  ceremony ;  but  if  I  would  consider  myself  a  mem- 
ber of  liis  family,  and  take  a  seat  at  his  table  constantly,  when 
not  otherwise  engaged,  he  should  be  gratified.  As  I  soon  found 
he  was  in  earnest,  I  accepted  his  offer  almost  to  its  full  extent.  I 
passed  about  two  months  in  the  city,  lodging  at  the  same  hotel 
with  him,  and  domesticated  with  his  family.  I  saw  him  every 
day^  and  at. almost  every  meal;  and  the  recollections  I  have  of 
the  pleasure  enjoyed  in  his  society,  are  amongst  those  I  shall 
longest  retain. 

^^  Of  his  past  life,  he  did  not  speak  much.  I  inferred,  how- 
ever, that  he  had  always  been  a  hard  student,  and  considered 
himself  a  laborious  and  thorough  scholar  in  those  branches  of 
human  knowledge  to  which  lie  had  more  particularly  devoted 
himself.  I  remlsmber  that  he  once  said  to  me,  that  he  considered 
the  laite  Mr,  Chief  Justice  Parsons  and  himself  the  only  men  ih 
America  who  bad  thorot^hly  studied  and  understood  Coke  Lit- 
tleton. He  appeared  to  estimate  the  legal  acquirements  of  our 
professional  men  as  of  little  extent,  genlerally  speaking,  and  to 
think  he  gave  himself  but  little  credit  in  thinking  that  he  had 
learnt  more  law  than  any  other  man  in  the  country. 

**  He  kept  himself  very  much  in  private,  living  so.  (as  he  said) 
from  motives  of  economy^  He  was  in  lodgings  at  the  Hotel  de 
PEurope,  and  saw  no  company  ceremoniously — that  is,  he  gave 
DO  dinners.  Sic*  He  had  made  it  known  to  the  diplomatic  cir- 
de  there  when  fae  first  arrived,  that  he  should  live  in  that  style, 
and  therefore  could  not  reciprocate  their  civilities.  They,  how- 
ever, visited  him  a  good  deal,  and  he  accepted  their  invitations 
frequently.  I  understood  from  various  quarters^  and  inferred 
from  what  I  saw,  that  he  stood  very  particularly  well  with  the 
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£mperor,  his  family^  and  pnociiutl  ministers.  His  personal  faak 
bits  were  very  peculiar.  His  neatness^  and  attention  to  the 
lashionable  costume  of  the  day,  were  carried  to  an  extreme, 
which  exposed  him  while  at  home  to  the  charge  of  foppery  and 
afTf  ctation.  But  it  should  be  remembered  how  large  a  pprtioo  of 
his  life  he  haMpent  abroad,  and  in  the  highest  drcles  of  Euro- 
pean  society.  Though  he  undoubtedly  piqued  himself  upon  be- 
ing fl  finished  and  elegant  gentleman,  yet  his  manners  and  habits 
of  dress  were,  as  it  always  seemed  to  me,  acquired  in  Europe  f 
and  so  far  from  being  remarkable  there,  tfiey  were  in  exact  ac- 
cordance with  the  common  and  established  us^s  of  man  of  his 
rank  and  station.  All  who  have  been  at  any  of  the  European 
courts  know  that  their  statesmen  and  ministers  consider  it  a  ne- 
cessary part  of  their  character  to  pay  great  attention  to  the  ele- 
gancies and  refinements  of  life, — and  after  a  day  passed  in  the 
laborious  discharge  of  their  duties,  will  spend  their  evenings  in 
society,  and  contribute  quite  their  shar^  of  pleasant  trifling,  tt  is 
their  mamere  d^etr^. ' 

During  the  summer  that  I  passed  with  Mr,  Pinkney,  his  person- 
al habits  were  very  regular.  He  breakfasted  late,  and  heartily. 
Then  he  retired  to  his  study,  and  we  saw  him  no  more  until 
dinner  at  six  oxlock.  The  evening  he  passed  with  his  family,  or 
in  visiting.  He  took  very  little  exercise,  eat  and  dranjL  freely, 
and  I  thought  suffered  occasionally  from  the  usual  effects  of  a 
plethoric  habit,  with  muc)i  indulgence  as  to  food,  and  no  atten- 
tion to  exercise.  Undoubtedly  his  extreme  attention  to  personal 
cleanliness  contributed,  much  to  preserve  his  health*  His  family 
saw  iUtfe  company  at  home  or  abroad ;  be  appeared  to  be  ex- 
tremely fond  of  them,  and  satisfied  with  passing  his  ereninjgs  in 
their  society. 

^<  As  to  his  intellectual  character,  and  his  talents  aAd  attain- 
ments as  a  lawyer,  a  statesman,  and  an  orator,  I  shall' say  no- 
thing. I  do  not  pretend  to  measure  the  extent  of  his  mind,  or 
to.  add  any  thing  to  the  genera)  voice  which  has  placed  him  at 
the  head  of  the  great  men  of  oiir  country..  As  to  his^attaiiiments 
and  his  tastes  in  minor  matters — besiaes  a  competent  share  of 
classical  learning,  he  had  a  general  acquaintance  with  modern 
literature :.  but  I  do  not  beliieve  that  he  was  fond  of  light  Eag- 
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Usfa  Ulerature ;  tboagh  he  seemed  to  n^ke  it  a  point  of  keeping 
along  with  the  age,  and,  therefore^  read  all  the  popular  poems, 
reviews  and  novels,  and  talked  about  then  very  wdL  But  hb 
greaft  forte  (as  to  his  literary  accomplishments)  was  his  thorough 
'  and  enact  acquaintance  with  the  English  language — with  its  best 
models  of  diction — with  its  significations,  its  grammar,  and  its 
{ffpnuttciation.  Upon  this  he  prided  himself  exceedingly,  arid 
well  he  might ;  for  you  know  the  singular  art  and  skill  with 
whicfa  he  displayed  his  mastery  over  his  own  language — his  pow- 
er of  tising  it  with  astonishing  force,  elegance,  and  accuracy  in 
the  sionplest  conversation  upon  common  topics,  in  his  legal  argu* 
menta  wiiich  were  to  instruct  and  influence  the  finest  minds  in  the 
conntry,  and  in  the  debates  of  the  senate  which  were  to  affect 
permanently  and  vitally  the  destinies  of  the  nation.'' 

The  following  i&  a  letter  written  to  Mr.  Mon- 
roe by  Mr.  Pinkney  ju«t  before  his  leaving  Rus- 
sia. 

^  St.  PsTnOTVEOy  2lsi  January y  1818. 

<*  BIt  Dkab  Snt, — I  had  the  honour  to  receive  to-day  (and  I 
cannot  tetf  yon  with  how  mnch 'pleasure)  your  very  kind  letter 
of  the  lOth  of  November.  It  came  by  the  route  of  Sweden,  but 
not  ficcompanied  by  any  thing  from  Mr.  Hush  or  Air.  Adams^ 
or  by  my  expecti^d  recall.  I  presnine  that  the  next  mail  (by  the 
route  of  Hamburg)  will  bring  me  all  that  is  wanting  to  justify  my 
return  to  the  United  States. 

'^  1  pray  you  to  be  assured  that  I  view  your  forbearing  to  name 
me  lor  the  comrt  of  England  exactly  as  you  do,  and  that  I  re- 
joice' you  took  that  course.  It  woold  certainly  have  been  ha- 
zardous )  and^  moreover,  I  had  no  wish  to  go  to  England,  or  to 
reroam  any  longer .  abroad.  The  office  of  Attorney^General 
would  not  have  suited,  me ;  as  I  have  some  time  since  taken 
measures  far  resuming  my  residence  at  Baltimore,  where  I  hope 
to  retrieve  the  lo^es  which  my  missions  could  not  fail  to  inflict 
apon  the  in  a  pecuniary  sense.  Those  losses  are,  indeed,  some- 
wfaai  severe;  btit  &ey  hwn  been  incurred  in  the  public  servicei 
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and  if  Providence  iparcf  ^d  asskta  me,  will  not  long  be  ML, 
Your  friendly  wishes  are  really  invaluable.  I  do  not  want  office^ 
but  I  prise  bigbly  your  esteem.  My  desire  is  to  be  s-mefe 
lawyer,  and  ro  »how  my  disinterested  respect  and  afTectioD  for 
you  io  a  private  station.  For  this  reason  I  beg  of  you  to  think 
of  me  only  as  a  friend  for  whom  office  kas  long  since  ceaaed  to 
have  any  charms,  and  who  only  covts  opportunities  of  pconng 
his  devotion  to  the  charactei*  and  interests  of  fass  country,  and  Ids 
attachnu'nt  to  those  for  whom  he  professes  regard  and  rewerenee. 
Do  roe  the  favour  always  to  regard  me  in  this  light,  and  you  wiJI 
not  be  disappointed  in  me. 

,  '<  Notwithstanding  my  anxiety  to  get  home,  I  shall  quit  this 
station  with  some  regret.  They  have  l^een  tery  good  to  ase 
here.  The  state  of  the  world  too  requires  that  we  should  have 
a  good  stock  of  prudence  at  this  court ;  and  I  feel  quite  sure  that 
on  that  score  I  should  never  be  found  deficient.  My  place,  how- 
ever, will  doubtless  be  supplied  by  a  nan  much  more  able  and 
distinguished,  and  at  the  same  time  of  equal  discretion.  You 
cannot  put  too  much  ability  and  character  into  thb  mission.  One 
of  the  foremost  men  of  our  country  ought  to  be  selected  for  it. 
A  Charge  d'Afiaires  may  be  left  bare  for  some  time  ;  but  when 
a  Minister  Plenipotentiary  is  appointed,  he  should  be  of  marked 
political  nmk.  My  own  healthy  anji  that  of  my  iamilj,  has  ra- 
cruited  a  Dttle.  My,  intention,  therefore,  .is  to  ^et  out  (or  Han^ 
burg  as  soon  as  my  recall  lias  arrived,  and  I  have  had  my  au- 
dience of  the  Krapcror,  who  is  expected  in  .about  ten  days.  At 
Hamburg  1  think  I  shall  be  able  to  get  |i  ship  for  my  bomewd 
voyage. 

^'  Accept  my  unfeigned  thanks  fojr  your,  qnifurm  kindness, 
which  is  deeply  impressed  upon  n^  heart,  anfl  my  assurances  of 
unalterable  respect  apd  attachment" 


Soon  after  Mr.  Pinkhey's  return  from  Ruussia, 
a  controyersy  arose  respecting  the  right  of  tlie 
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Stftte  legislatures  to  tax  the  Bank*  of  the  United 
States,  which  was  brought  before  the  Supreme 
Court  ita  the  year  1819,  upon  a  writ  of  error  to 
the  Court  of  Appeals  of  Maryland,  which  had 
given  judgmeut  i^aioiil;  the  bank  for  the  penalties 
provided  for  not  paying  the  tax  iraiposed  by  a  law 
of  that  State.  On  this  occasion,  Mr.  Pinkney 
had  given  his  opinion  ^that  the  State/law  was  un- 
constitutional, and  had  been  retaiaed  by  the  Bank 
to.  argue  in  suppc^t  of  that  opinion* 

The  following  is  the  exordium  to  the  argument 
which  he  delivered. 

^  In  the  catalogue  of  those  petty  vexations,  which  are  said  to 
constitate  the  miseries  of  human  life,  I  know  of  nothing  more 
irksome  than  to  be  compelled  to  speak  to  a  well  informed  tri- 
bunal upon  topics  that  have  lost  all  the  grace  of  novelty,  upon 
which  genius  and  learning  have  been  so  often  exercised,  that  he 
whfo  seeks  to  be' either  smart  or  profound  in  the  discussion  of 
them,  can  scarcely  fail  to  be  accused  of  pilfering  the  felicities  of 
expresiitm  of  some  'preffecessor  in  the  argument,  or  of  appro- . 
pncitmg  to  his  oira  use  the  sagacious  i^efl^ctions  of  some  report^ 
or  pamphlet,  or  Speech,  on  which,  in  the  days  of  their  freshness^ 
an  int^ectnCkl  epicure  might  have  delighted  to  banquet^  but  which 
endlesf  repetition  and  long  continued  familiarity  have  robbed  of 
aliBOsc  ftU  'dignity  And  interest. 

^  Such  undoubtedly  Was^  at  the  commencement  of  this  debate, 
the  sitna^on  of  many  of  the  'topics  which  have  been  forced  into 
it  by  otir  learned  oj^ponents  (I  may  be  permitted  to  say)  against 
all  the  reiKonstrances  of  tdste,  if  not  of  prudence ;  and  it  will  not 
be  imagmed  that  this  th^if  situation  has  been  much  improved  by 
what  has  since  occurred. .  On  the  contrary^  it  may  in  all  reason 
be  supposed  that  what  w«fl  at  first  only  threadbare,  has  now  been 
worn  to  tatters ;  and  that  consequently  very  little  is  left  for  me 
but  miserable  shreds  and  ragiged  odds  and  ends,  the  tristes  re- 
Kqttia  of  those  who  have  gone  before  me.     Such  a  predicament 
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is  certainly  not  to  be  envied;  and,  foreseai^,  I  would  have 
avoided  it.  Accordingly,  I  made  it  my  humble  suit  to  the 
learned  representatives  here  of  that  erring  State  of  vbich  I  am 
an  unworthy  citizen,  that  we  might  not  on  this  occasion,  by  on- 
hallowed  rites,  wantonly  conjure  up  the  ghost  of  a  departed  con- 
troversy ;    that    THB    CONSTITITTIQMAblTT   OF   THE    BANK,   if  it 

could  not  be  assumed,  might  at  lefiat  be  submitted  in .  respectful 
silence  to  this  high  court,  to  which  our  lucubrations,  or  rather 
our  recoUectionSf  upon  it,  could  halrdly  be  expected  to  afford 
either  pleasure  or  instruction.  In  an  especial  manner  I  urged  to 
que  of  the  learned  gentlemen*  (who  has  in  his  recent  speeck 
reconciled  an  admirable  play^lness  of  fiuicy  with  great  apparent 
■everity  of  reasoning,  and  placed  many  a  flowery  wreath  upon 
the  grave  and  forbidding  brows  of  metaphysioal  subtlety)  my 
extreme  repugnance  to  entering  the  lists  with  him  upon  so  stale 
a  quftrrel.  I  said  to  him  in  the  language  of  Diomed,  as  reported 
by  the  ambassador  of  Latinus : — 

Ne  veid,  ne  me  ad  talat  impeUite  pugnas* 

But  I  obsecrated  and  deprecated  in.vjun  ;  iiis  sturdy  and  iner- 
rable infidelity  seemed  to  rejoice  in.  the  prospect  of  dbplaying 
itself  with  an  ostentation  wortl^  of  better  principles  j  he  ap- 
peared to  expect,  with  feelioga  bordering  upon  trimsporl,  the 
approaching  opportunity  of  pouring  bis  heresies  into  eur  pious 
ears,  and  of  disturbing,  with  the  restless  eeal  of  an  obstinate 
sectary,  that  wholesome  laith  in  the  bosom  of  which  we  4Mid 
sought  and  found,  what  man  seldom  finds,  however  iadustrioudy 
soever  he  may  seek  it.  Tranquillity  and  Repose.  The  conse- 
quence is,  that  the  question  of  the  coKstitutiohalitt  or  th 
BANK  has  risen,  u  it  were,  from  th^  graVe,  and  in  its  very 
sb^oud  presents  itself  before  you,  to  demand  at  last  the  honoars 
of  Christian  burial,  in  such  sort  that  it  may  hereaAer  hope  to  rttt 
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in  peace,  b^^yond  the  reach  of  the  lawless  incantations  of  these 
potent  sorcerers  and  their  confederates. 

^  As  for  the  cause  itself.  Sir,  I  am  not  only  ready  to  concede, 
bat  anxious  to  maintain^  that  th^  aggregate  of  the  consideration^ 
which  it  involves,  impart  to  it  a  peculiar  character  of  importance ; 
and  that  tins  tribunal,  distinguished  as  it  is  for  all  that  can  give 
to  judicature  a  title  to  revereh'ce,  is,  in  adjudicating  upon  it,  in 
Ui^lprdae  of  its  most  eialted — ^its  roost  awful  functions.  The 
legislative  Acuities  of^tfae  government  of  the  Union,  for  the  pros- 
perity of  the  Union,  ate  in  the  lists,  not  indeed  upon  the  roman^ 
tic  and  chivahroos  principles  of  tilts  and  toumaiikents,  but  upon 
the  sacred  principles  of  the  constitution.  In  whatever  direction 
yoo  look,  you  cannot  but  perceiv^  the  solemnity,  the  majesty  of 
such  an  occasion.  In  whatever  quarter  you  approach  the  sutH 
ject,  you  cannot  but  feel  that  it  demands  from  you  the  6rm  and 
steady  exertion  of  aft  tho3e  high  qualities  which  the  universal 
voice  ascribes  to  those  who  have  devoted  themselves  to  the  mi- 
nistry of  this  faoly  sanctuary,  for  myself,  the  importance  of 
this  cause,  incapable  as  it  is  of  being  overvalued,  does  not 
dismay  me ;  it  does  but  excite  me  to  deal  with  it  as  I  ought ;  t 
am  glad  that  it  h  of  nhie  deepest  interest  to  us  alK  I  meditate 
with  exultation,  not  fear,  upon  the  [M'oud  spectacle  of  a  peaceful 
judicial  review  of  these  conflicting  sovereign  claijns  by  this  more 
than  Amphietyonic  eounciL  I  see  in  it  a  pledge  of  the  immor- 
tality of  ^e  Union,  of  a  perpetuity  of  national  strength  and  glory, 
increasfog  and  brightening  with  age,— ^f  concord  at  home,  and 
reputation  abroad. 

«  Oar  opponents  think  of  the  importance  of  this  cause  as  I  do; 
They  liave,  ^ierefore,*put  forth  their  whole  power  in  the  argument 
of  it.  All  the  griices  of  a  polished  elocution,  within  the  reach  of 
two  of  the  learned  oonn^el ;  all  that  more  robust  and  hardy  wit, 
within  the  reach  of  the  other,  which  makes  a  jest  of  the  climate 
of  Kamschalfca  and  amuses  itself  with  the  frost  of  the  Pole ;  all 
the  artifices  of  a  cunning  and  discipKned  logic  more  or  less  with* 
in  die  reach  of  all  the  leai:ned  counsel,  have  been  exhausted  upon 
it«  We  have  had  the  affecting  retrospections  of  .Mr.  Martin,  up^ 
on  scenes  '  quorum  park  magna  (or  minima)  fait,'  (for  I  wiU  not 
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object  to  his  ameodinenty*  lest  I  should  distress  the  modesty  diat 
suggested  it,)  which  scenes,  luckily  lor  the  time*  of  the  court,  had 
their  commencement  at  tka  epoch  considerably  subsequent  to  the 
flood  ;  we  have  had  the  appalling,  though  elegant,  prophecies  of 
Mr.  Jones,  predicting  political  p^tilence  and  war,  as  an  almanack 
predicts  cloudy  weather  and  tempest ;  and  we  have  had  the  ar- 
gent instances  of  Mr.  Hopkinson,  that  we  should  look  neither  back- 
wards nor  forward8,»but  fix  our  intellecteal  gase,  with  a  l^p||i>le 
intensity,  up<^n  the  circumstances  and  necessities  of  the  present 
moment.  Indeed^  what  have  we  nothadthkt  could*  contribote  to 
the  credit  of  the  learne<l  counsel,  without  contributing  to  the  pro- 
fit of  the  cause  ? 

<^  It  is  proper,  however,  that  I  should  in  this  place  admit,  that, 
although  the  speeclies  of  the  cpunsel  on  thetnhtr  ude  have,  with 
reference  to  the  doctrines  which  they  inculcate,  left  me  as  great 
an  unbeliever  as  they  found  me,  the  speech  o#  one  of  them  has 
not  wholly  lost  its  effect  upon  me,  since  it4ias  served  to  enhance 
the  lively  interest  which  I  had  before  taken  irf  this  controversy. 
The  speech  to  which  I  allude,  was  one  which  the  most  eloquent 
might  envy,  the  most  envious  could  not  fbrtiear  to  praise.  It  was 
a  finely  woven  tissue  of  sophistry,  tinctuipcd  w>th  an  occasional 
declamad  on,  far  more  vivid  than  the  hypocritical  disdaimert 
which  prefaced  it  could  lead  us  to  aoticip^t^aAd  drapened  with 
those  captivating  fij^ures  which  Aincy  jcaa  bestow  at  will  upon 
that  which  is  intended  to  be  the  garb  of  delusion.  In  this  speech, 
the  Attorney  for  the  District  of  Colua^ilMa  indulged  in  frequent 
lamentations  over  the  consequences  which,  be  fore^aw^  or  affected 
to  foresee,  must  inevitably  result  from  that  decision  whieH  every 
one  feels  and  knows  cannot  fail,  to  be  pronounced  in  this  canse. 
Rapt  into  future  times,  like  the  bards  of  ojd,  he  snag,  upon  that 
hypothesis,  of  internal  resistance  and  commotions — ^  of  moving 
accidents  by  flood  and  field'— of  ^  direful  struggles'  and  ^tremen* 


*  JMn  M«rtin  had  said,  in  tpcakiap  of  tfatf  tmasaetioiis  of, the  Coaveocioii 
that  proposed  Uie  coDstitatioo  of  tb^  United  Statety^nd  of  which  he  was  a 
inetnbecy'-'' quorum  pars  ifitntflia/tti  '* 

f  Mr.  Jones  bad  in  the  outset  of  his  speech  deplored  his  incapacity  for  all 
rhatoricai  or  dechuaatory  oroament. 
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dous  convulsions' — that  should  shake  the  Union  to  its  centre  and 
bring  it  down  in  ruins  upon  our  heads !  The  domain  of  poetry 
was  invaded,  all  nature  wais  ransacked,  for  images  which  might 
recommend  the  wildest  possibilities  and  probabiliiies  as  substi- 
tutes for  the  sober  calculations  of  enlightened  reason.  These 
miserable  state  jealousies,  which  the  learoed  counsel  seems, 
in  the  language  of  Milton, 'to  consider  as  ^  hovering  angels,  girt 
with  golden  wings,'-^but  which,  in  my  estimate  of  their  charac* 
ter,  attended  like  malignant  influences  at  the  birth  of  the 
constitution,  and  have  ever  since  dogged  the  footsteps  of  its 
youth — may  be  said  to  have  been  summoned  by  him  to  testify  in 
this  cause,  to  give  to  this  court  their  hysterical  apprehensions  and 
delirious  warnings,  to  afflict  our  understandings  with  the  palsy 
of  fear,  to.  scream  us,  as  it  were,  into  a  sorrender  of  the  last,  the 
only  fortress  of  the  common  felicity  and  safety,  by  capitulating 
with  those  p^tty  views  and  local  feelings  which  once  assailed  us, 
in  the  very  cradle  of  our  independence,  as  the  serpents  of  Juno 
assailed  the  cradle  of  Herculesj  and  were  then  upon  the  point  of 
consigning  us  to.  everlasting  perdition. 

**  When  principles,  such  as  I  have  just  adverted  to,  are  an- 
nounced from  a  quarter  which  every  thing  that  is  excellent  in  in- 
tellect and  moiral^  contributes^ to  make  respectable,  it  is  high  time 
titat  we  should  be  Informed,  by  the  authentic  responses  of  the  ap- 
pointed oracles  of  the  constitution,  in  what  sph-it  that  consti- 
tution is  to  be  interpreted; — it  is  high  time  that  we  should  be 
made  to  understand  whether  we  are  already  relapsed  into  the 
taiore  than  infantine  feebleness  of  the  Ccnfederacyy  or  whether 
we  may  y^  venture  to'^im'pute  to  the  actual  constitution  that  man- 
ly strength  which  can  alone  enable  it  to  become  the  champion  of 
the  general  prosperity  against,  all  those  assaults  to  which,  in  the 
vicissitudes  of  human  affairs,  and  according  to  the  ordinary  lot 
of  human  institutions,  it  cannot  fail  to  be  exposed. 

^  Sir,  it  Is  in  this  view  that  I  ascribe  to  the  judgment  that  may 
be  pronoanced  in  this  cause,  a  mighty,  a  gigantic  influence, 
that  will  travel  down  to  the  latest  posterity,  and  give  shape  and 
character  to  the  destinies  of  this  republican  empire.  It  b  not 
merely  that  it  may  stabilitate  or  putt  down  a  finaneial  and  com- 
mercial institution  called  a  Bank — however  essential  such  an  in- 
stitutioB  may  be  to  the  government  and  country.    I  have  a  deep 
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and  awful  comvictioD  (which  the  speech  of  my  learned  friend 
has  confirmed)  that  vipon  that  jadgment  it  will  mainly  depend 
whether  the  constitution  under  which  we  live  and  prosper  is  to  be 
considered,  like  its  precursor,  a  mere  phantom  of  political  pow- 
er to  deceive  and  mock  us — a  pageant  of  mimic  sovereignty, 
calculated  to  raise  up  hopes  that  it  may  leave  them  to  perish, — 
a  frail  and  tottering  edifice,  that  caifi  afford  no  shelter  from  storms 
either  foreign  or  domestic — a  creature  half  made  up,  without 
heart  or  brain,  or  nerve  or  muscle, — without  protecting  power  or 
redeeming  energy— or  whether  it  is  to  l)e  viewed  as  a  Competent 
guardian  of  all  that  is  dear  to  us  as  a  nation.'' 


It  is  to  be  regretted  that  the  means  no  longer 
exist  of  completely  restoring  this  admirable 
Speech,  which  occupied  three  days  in  the  de- 
livery, and  contained  an  exposition  of  the  leading 
principles  to  be  applied  in  interpreting  the  consti- 
tution, which  were  made  the  foundation  of  the 
judgment  pronounced  by  the  Court  exempting  the 
national  Bank  from  taxation  by  this  respective 
States.  I  have,  however,  endeavoured,  with  the 
aid  of  my  own  notes  taken  at  the  timq,  and  those 
of  Mr.  Pinkney,  which  have  been  since  put  into 
my  hands,  to  recover  the  substance  of  his  argu- 
ment.* 

Mr.  Pinkney  having  been  eledted  by  the  legis- 
lature of  Maryland  a  Senatpr  in  Congress  from 
that  State,  took  his  seat  in  the  Senate  on  the  4th 
of  January,  1820 ;  and  the  bill  from  the  House 
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of  Representatives  for  the  ad  million  of  Missouri 
into  the  Union,  with  a  clause  prohibiting  the  in-, 
troduction  of  slaves  into  the  'new  State,  being 
under  consideration,  delivered,  on  ^  i5th  of 
February,  a  very  elaborate  speech  in  opposition 
to  the  proposed  restriction,  of  which  I  have  col- 
lected some  fragments.  He  insisted  that  Con- 
gress had  no  power  by  the  constitution  to  impose 
such  a  condition  upon  the  admis/sion  of  a  State 
into  the  federal  Union.* 

The  result  of  the  discussion  of  this  momentous 
question  in  Congress  is  well  known.  Mr.  Pink- 
ney,  in  a  letter  to  his  son-in-law,  Mr.  Cumber- 
land D.  Williams,  dated  the  of  February, 
says : 

'  ^^  The  bill  for  the  admission  of  Missouri  into  the  Union  (tot/A- 
out  restriction  as'  to  slavery)  may  be  considered  as  past.  That 
bill  was  sent  back  again  thii  morning  from  the  House  teith  the 
restriction  as  to  slaoery.  The  Senate  voted  to  amend  it  by 
striking  out  the  restriction,  (27  to  15)  and  proposed,  as  another 
amendment,  what  I  have  all  along  been  the  advocate  of,  a  re- 
striction upon  the  vacant  territory  to  the  north  and  west  as  to 
slavery.  To-night  the  Hoose  of  Representatives  have  agreed  to 
both  of  these  amendments,  in  opposition  <o  their  former  votes, 
and  this  affair  is  settled.  To-morrow  we  shall  (of  course)  recede 
from  our  amendments  as  to  MaitUy  (our  object  being  effected,) 
and  both  States  will  be  admitted.  This  happy  result  has  been 
accomplished  by  the  Conference,  of  which  I  was  a  member  on 
the  part  of  the  Senate,  and  of  which  I  proposed  the  report  which 
has  been  made.  •        •        #        • 

^  I  hope  it  will  be  possible  for  me  to  return  to  Baltimore  on 
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Saturday  for  a  few  days.  A  bankrupt  law  will,  as  I  think^  pass^ 
although  it  will  be  lAcfa  oppbsed.  My  assistance  on  that  sub- 
ject will  be  necessary.  *  ^y  professional  duties  have  been  sacri* 
ficed  to  my  Dolitical  duties,  and  my  constituents  will,  I  trust, 
^ve  me  some  credit  for  this.  The  Quakers  have  found^  my 
spt'ech  of  1789  in  the  House  of  Delegates  (my  second  speech) 
in  pamphlet  form,  and  have  sent  it  to  members  of  both  Houses. 
They  have  sent  one  copy  to  me.  After  a  hasty  perusal  of  it,  I 
think  it  will  not  disgrace  me ;  and  I  should  not  care  if  they 
9hould  think  it  worth  wjiile  to  republish  it." 


In  framing  the  complex  political  system  by 
which  the  United  States  are  governed,  one  of  the 
most  difficult  problems  which  occurred,  was  the 
manner  of  determining  controversies  which  might 
arise  under  acts  of  the  local  State  legislatures 
conflicting  with  the  constitution,  laws,  and  trea- 
ties of  the  Union.  All  agreed  in  the  necessity  of 
declaring  the  supremacy  of  the  latter,  but  the 
manner  in  which  .it  should  be  practically  enforced 
presented  a  question  of  great  difficulty.  One  of 
the  schemes  presented  to  the  Convention  con- 
templated a  revision  by  the  federal  government 
of  all  acts  passed  by  the  State  legislatures,  and 
a  negative  to  be  vested  in  the  former  in  order  to 
prevent  the  passage  of  laws  repugnant  to  thoae 
of  the  Union.  But  it  was  finally  determined,  as 
a  less  objectionable  means  of  accomplishing  the 
same  end,  to  extend  the  judicial  power  of  the 
United  States  to  all  cases  arising  under  the  con- 
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fltitution,  laws,  and  treaties  of  th^  Union  ;  making 
the  Supreme  Couft  the  appellate  tribunal  in  such 
cases,  with  mch  exceptions  and  under  such  regu- 
lations as  Congress  might  provide.     Under  this 
constitutional  provision,  instead  of  giving  to  the 
nationat  Courts   original  jurisdiction   of  these 
cased,  as  might  have  been  done,  all  that  Congress 
has  deemed  it  expedient  to  do,  has  been  to  pro- 
vide for  the  exercise  of  the  appellate  jurisdiction 
of  the  Supreme  Court  over  all  such  cases  arising 
in  the  State  Courts.     The  jurisdiction  had  been 
exercised  by  the  Supreme  Court  in  this  manner 
in  a  great  variety  of  cases  since  the  yeor  1789, 
and  the  constitutionality  of  the  act  of  Congress 
was  never  questioned  until   1815,  when,  on  the 
reversal  by  the  Supreme  Court  (in  the  case  of 
Dlartin  and  Hunter)  of  a  judgment  of  the  Court 
of  Appeal?  of  the  State  of  Virginia,  and  a  man- 
date issued  to  the  latter,  that  Court  refused  to 
obey  the  mandate,  upon  the  ground  that  the  con- 
stitution did  not  authorize  Congress  to  vest  the 
Supreme  Court  with  appellate  jurisdiction  Qver 
the  decisions  of  the  State  Courts.     The  question 
-was  again  reviewed  by  the  Supreme  Court,  and' 
the  jurisdiction  solemnly  determined  to  be  con- 
stitutionally vested.     The  question  was  bqlieved 
to  be  thus  finally  settled,  but  it  was  again  agi- 
tated in  1821,  in  the  celebrated  case  of  Cohens 
against  the  State  of  Virginia.     This  case  arose 
upon  the  act  of  Congress  empowering  the  Corpo- 
ration of  the  City  of  Washington  to  authorize  the 
drawing  of  lotteries  for  certain  purposes  ;  and 
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the  principal  question  Was,  whether  this  Act  ex- 
tended to  authorize  the  Corporation  to  sell  the 
tickets  in  such  lotteries  in  those  Stales  where  the 
selling  of  lottery  tickets  was  prohibited  by  the 
local  laws.  Mr.  Pinkney  had  given  an  opioion, 
in  conjunction  with  other  eminent  counsel,  (but 
which  was  drawn  up  by  him,)  that  Congress 
might,  under  its  power  of  exclusive  legislation 
over  the  District  of  Columbia,  authorize  the  Cor- 
poration of  the  City  of  Washington  tor  sell  its  lot- 
tery tickets  in  any  part  of  the  .Union,  notwith- 
standing any  State  law  prohibiting  it,  and  that 
Congress  had  in  fact,  by  the  act  now  in  question, 
authorized  the  Corporation  to  sell  its  lottery  tick- 
ets throughout  the  Union.*  The  Court,  however, 
deemed  it  unnecessary  to  consider  whether  the 
act  of  Congress  would  be  constitutional,  suppos- 
ing it  to  authorize  the  Corporation  thus  to  force 
the  sale  of  lottery  tickets  in  States  where  it  was 
prohibited  by  the  local  laws,  because  it  was  of 
opinion  that  the  act  did  not  purport  in  its  terms 
to  give  such  an  authority  to  the  Corporation.  Mr. 
Pinkney  was  prevented  by  accidental  circum- 
stances from  arguing  this  question  before  the 
Court,  but  upon  the  other  part  of  the  cause,  as  to 
the  appellate  jurisdiction,  he  pronounced  one  of 
his  most  elaborate  and  able  arguments.  His 
reasoning  in  favour  of  the  jurisdiction  was  adopt- 


•  See  Paet  SicpwD,  No.  VIII. 
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ed  by  t^  Court ;  and  it  may  now  be  regarded  aa 
one  of  those  points  of  constitutional  law  which 
are  most  cfonolusively  and  satisfactorily  esta- 
blished. 

Mr.  Pinki^ey  continued  his  professional  laboUrs 
at  the  session  of  the  Court  in  1822,  with  the 
same  intense  application  and  ardent  desire  of  suc- 
cess which  liad  marked  his  whole  career.  He 
also  took  a  part  in  the  preliminary  discussions 
upon  the  Bankrupt  bill  in  the  Senate,  and  pre- 
pared himself  for  the  fleb^te  upon  the  Maryland 
propositions  relating  to  the  appropriation  of  the 
public  lands  belonging  to  the  Union  for  the  pur- 
poses of  education.*  But  his  busy  life  was  hur- 
rying to  a  conclusion.  He  had  exerted  himself  in 
the  investigation  and  argument  of  a  cause  in 
which  he  felt  peculiar  interest,  at  a  time  when  the 
state  of  his  health  unfitted  him  lor  application  to 
study  and  business.,  On  the  17th  of  February, 
he  was  attacked  by  a  severe  indisposition,  which 
was,  doubtless,  produced  by  this  eftbrt.  He  men- 
tioned to  a  friend  that  he  had  sat  up  very  late  in 
the  night  on  which  he  was  taken  ill,  to  read  the 
Pirates^  which  was  then  just  published,  and  made 
many  remarks  respecting  it, — drawing  compari- 
sons between  the  two  heroines,  and  criticising  the 
narrative  and  style  with  his  usual  confident  and 
decided  tone,  and  in  a  way  which  showed  that 
his  imagination  had  been  a  good  deal  excited  by 

•  See  North  American  Review,  yol.  ir.  p.  310 — New  Scriei. 
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the  pidrusal.  From  this  period  till  his  ^eath  he 
was  a  considerable  part  of  the  time  in  a  state  of 
delirium.  But  in  his  lucid  intervals,  his  mind  re- 
verted to  his  favourite  studies  and  pursuits,  on 
w(^ich,  whenever  the  temporary  suspension  of  his 
bodily  sufferings  enabled  him,  he  conversed  with 
great  freedom  and  animation.  He  seems,  how- 
ever, to  have  anticipated  that  his  illness  jmust  have 
a  fatal  termination,  and  to  have  awaited  the  event 
with  patient  fortitude,  ^fter  a  cburse  of  the  most 
acute  suffering,  he  breathed  his  last  on  the  night 
of  the  25th  of  February. 

The  striking  impression  produced  by  the  cir- 
(^umstances  of  his  death,  cannot  be. better  de- 
scribed than  in  the  following  extract  from  a  letter 
which  has  been  attributed  to  an  eminent  scholar, 
very  capable  of  estimating  the  intellectual  endow- 
ments of  Mr.  Pinkney. 

"  Washington,  ilfarcA^lsf,  1822. 

"  The  death  of  Mr.  Pilikney,  is  the  remarkable  and  engrossing 
circumstance  of  the  present  week,  in  this  raetropoli».,  Besj|des 
the  reflections* connected  with  the  sudden  privation  of  abilities  so 
splendid,  and  knowledge  so  profuund,  as  those  by  which  the  de- 
ceased was  distinguished  in  his  profession,  other  startling  thoughts 
must  have  risen  in  the  minds  of  that  portion  of  the  spectatfirs 
who  were  capable  of  a  serious  mood,  and  who  had  seen  him  such 
as  he  was  only  ten  or  twelve  days  before — full  of  confidence,  in 
his  vigour  and  his  fortunes,  exulting  in  the  supremacy  of  his  pow- 
ers and  nspntation,  and  earnest  to  maintain  It,  by  every  mode  of 
strenuous  exertion.  He  iiad  reached  the  age  at  which,  in  this 
country,  dissolution  is  not  deemed  altogether  premature,  and  the 
feelings  by  which  the  lawyer  and  orator  is  impelled  to  iextreme 
effort  for  invariable  triumph  in  his  career,  usually  abate ;  when 
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be  becomes,  in  some  degree,  visibly  fatigued  with  the  race,  and 
comparatirely  unambitious  of  its  honours.  But  every  thing  about 
thb  brilliant  personage,  inspired  the  idea  of  the  strongest  vitality ; 
of  ripe,  but  enduring  faculties  of  mind ;  of  unabated  ardour  and 
hope  in  the  pursuit  of  fame,  and  the  keenest  fruition  of  the  suc- 
cesses of  life.  Hence,  hs  sudden  exit  was  calculated  to  produce 
the  liveliest  impression  of  the  fragility  of  human  reliance  and  the 
vanity  of  terrestrial  plans.  As  he  had  attained  so  much  of  mental 
power  ahd  various  reputation,  and  the  idea  of  a  term  to  the  en- 
joyment of  what  he  had  won  in  resources  and  dignities,  did  not 
intrude  itself  upon  .  any  observer,  the  lesson  was  more  striking 
and  forcible,  than  if  the  case  had  been  that  of  a  more  youthful 
man,  struggling  with  every  promise  of  success  for  the  same  pos- 
sessions. 

'^It  is  believed  that  the  last  illness  of  Mr.  P.  was  occasioned  by 
an  excessive  effort  in  the  preparation  and  delivery  of  an  argument, 
whhin  the  few  days  immediately  preceding  the  attack.  It  is  said 
that  he  consumed  all  the  night  of  Thursd^^  week  in  framing  his 
brief.  When  he  spoke  in  court  on  Friday,  he  evidently  labour- 
ed under  a  severe  cold,  and  exerted  himself  beyond  his  strength 
— he  was  obliged  several  times  to  ask  the  indulgence  of  the 
Bench,  while  he  sat  down  to  rest  for  a  few  minutes,  and  to  reco- 
ver his  breath.  Some  of  the  Bar  remarked  to  him  that  he  would 
do  wrong  to  proceed,  set-ing  thdt  he  was  indisposed  and  enfee- 
bled. But  his  zeal  was  not  to  be  repressed  on  this  occasion,  as  it 
had  not  been  on  any  similar  one. 

^  f  have  heard  a  distinguished  lawyer,  who  had  practised  long 
in  the  same  courts  with  Him,  remark  of  him,  that  he  did  not  be- 
lieve that  he  ever  undertook  a  cause,  however  insignificant  it 
might  be,  without  entering  into  it,  as  it  were,  with  his  whole  soul, 
and  managing  it  as  if  his  whole  professional  reputation  were  at 
stake  upon  the  issue.  It  was  his  pride  and  passion  neve^  to  ap- 
pear in  court,  but  after  having  entirely  masfered  the  business 
which  He  was  to  transs^ct.  Sleep,  exercise,  the  pleasures  of  so- 
ciety, he  was  always  ready  to  renounce,  ra^ther  than  hazard  the 
loss  of  an  inch  of  the  ground  which  he  had  gained,  or  seem  at 
any  moment  unequal  to  his  reputation.  Does  not  tlie  nature  of 
his  end  remind  you  of  Cicero's  relation  of  that  of  Lucius  Cras- 
sns,  an  orator  whom  he  resembled  in  the  intensity  of  his  ardour 
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to  excel,  and  tbe  extent  of  his  influence  over  the  minds  of  hm 
hearers  ? 

^^  Post  ejus  inter! turn  veniebamus  in  curiam,  ut  vestigium  illod 
ipsum  in  quo  ille  postremum  institisspt,  contueremur.  Namque, 
turn  latus  ei  dicenti  condoluisse,  sudoremque  multum  consecutuni 
esse  audiebamus :  ex  quo  cum  cohorruisset,  cum  febri  domum  re- 
diit :  diet]ue  sepcimo  est  consumptus.  O  fallacem  homiuum  spem, 
fragilemque  fortunam  et  inanes  nostras  contentiones !  quae  in  me- 
dio spatio  s^pe  franguntur  et  corruunt,  et  ante  in  ipso  cursu  ob- 
ruuntur,  quam  portum  conspicere  potuerunt.^ 

At  the  opening  of  the  Supreme  Court  on  the 
morning  after  Mr.  Pinkney's  death,  Mr,  Harper 
addressed  the  court,  and  requested  an  adjourn- 
ment to  the  next  day,  in  order  to  enable  the  bar 
to  express  its  regret  at  the  loss  the  profession 
and  the  public  had  sustained.  He  stated  that  the 
tribute  which  was  due  to  the  memory  of  their 
«ieparted  brother  could  no  where  be  more  pro- 
perly paid  than  in  that  place,  where  the  pre-emi- 
nent talents  and  acquirements  by  which  he 
adorned  the  profession  had  been  so  often  dis- 
played, and  where  he  had  taken  so  large  a  part 
in  fixing  those  great  legal  and  constitutional  land- 
mprks  by  which  that  court  had  conferred  the  most 
solid  and  extensive  benefits  upon  the  nation.  Mr. 
Chief  Justice  Marshall  spoke  with  great  feeling 
in  reply,  and  observed  that  the  judges  partici- 
pated- sincerely  in  the  sentiments  expressed  at 
the  bar,  and  lamented  the  death  of  Mr.  Pinkney 
as  a  loss  to  the  profession,  and  to  the  country  at 
large  ;  and  that  they  most  readily  assented  to  the 
motijoa  which  had  been  made.     After  the  ad- 
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journment  of  the  Court,  the  members  of  the  bar 
assembled  in  the  Court-room ;  anrf  Mr.  Clay 
having  been  called  to  the  chair,  it  was,  on  motion 
of  Mr.  Harper,  seconded  by  Mr,  Webster,  unani- 
mously resolved,  that  the  bar,  as  a  mark  of  their 
respect  for  the  memory  of  their  deceased  brother^ 
and  of  their  deep  sense  of  the  loss  which  the 
public  and  the  profession  had  sustained  in  his 
death,  would  attend  his  funeral  in  a  body,  and 
wear  crape  on  the  left  arm  during  the  term.  The 
usual  resolutions  on  similar  occasions  were  also 
passed  by  both  houses  of  Congress,  and  his  fune- 
ral was  attended  by  the  members,  by  the  heads 
of  the  executive  departments,  the  foreign  minis- 
ters, the  judges  an^d  bar  of  the  Supreme  Court, 
and  a  numerous  concourse  of  citizens,  with  all 
those  marks  of  reverential  sorrow  and  respect 
which  were  due  to  the  character  and  eminent 
station  of  the  deceased. 

The  following  extract  from  a  sermon  preached 
in  the  House  of  Representatives  on  the  Sunday 
following  the  death  of  Mr.  Pfnkney,  by  the  Rev. 
Mr.  Sparks,  one  of  the  chaplains  of  Congress, 
will  further  illustrate  the  strong  impression  pro- 
duced on  the  public  mind  by  that  event. 

^  But  there  is  a  greater  moralist  still;  and  that  is,  Death. 
Here  is  a  teaeher  who  speaks  in  a  voice  which  none  can  mis- 
take ;  who  comes  with  a  power  wliich  none  can  resist.  Since 
we  last  assembled  in  this  place,  as  the  humble  and  united  wor- 
shippers of  God,  this  stern  messenger,  this  mysterious  agent  of 
Omnipotence,  has  come  among  our  numbers,  and  laid  his  wither- 
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ing  hand  on  one^  whom  we  have  been  taught  to  honour  and  res^ 
pect ;  whose  fame  was  a  nation's  boast,  whose  genius  was  a  bril- 
liant spark  from  the  Khereal  fire,  whose  attainments  were  equalled 
only  by  the  grasp  of  his  intellect,  the  profoundness  of  his  jndg- 
menty  the  exuberance*  of  his  fancy,  the  magic  of  his  eloquence. 

"  It  is  hot  my  present  purpose  to  ask  your  attention  to  any 
picture  drawn  in  the  studied  phrase  of  eulogy.  I  aim  not  to 
describe  the  commanding  powers  and  the  eminent  qualities  which 
conducted  the  decc'^ased  to  the  superiority  he  held,  and  which 
were  at  once  the  admiratiAn  and  the  pride  of  his  countrymen.  I 
shall  not  attempt  to  analyze  his  capacious  mind,  nor  to  set  /orth 
the  richness  and  variety  of  its  treasures.  The  trophies  of  his 
genius  are  a  sufficient  testimony  of  these,  and  constitute  a  monu- 
ment to  his  memory,  which  will  stand  firm  and  conspicuous 
amidst  the  faded  recollections  of  future  ages.  The  present  is 
not  the.  time  to  count  the  sources  or  the  memorials  of  bis  great- 
ness. He  is  gone.  The  noblest  of  heaven's  gifts  could  not 
shield  even  him  from  the  arrows  of  the  destroyer ;  and  this  be- 
hest of  the  Most  High  is  a  warning  summons  to  us  all.  When 
death  comes  into  our  doors,  we  ought  to  feel  that  he  is  near. 
When  his  irreversible  sentence  falls  on  the  great  and  the  re- 
nowned, when  lie  severs  the  strongest  bonds  which  can  bind  mor- 
tals to  earth,  we  ought  to  feel  that  our  own  hold  on  life  is  slight, 
that  the  thread  of  existence  is  slender,  that  we  walk  amidst  perils, 
.  where  the  next  wave  in  the  agitated  sea  of  life  may  baffle  all  our 
struggles,  and  carry  us  into  tiie  dark  bosom  *of  the  deep." 


Having  already  anticipated  most  of  the  parti- 
culars which  must  be  combined  in  order  to  form 
a  just  estimate  .of  the  eminent  individual  of  whom 
I  have  endeavoured  to  collect  a  few  scattered 
traits,  I  will  not  detain  the  reader  by  attempting^ 
to  blend  them  together  in  a  studied  portrait,  la 
tracing  the  principal  outlines  of  his  public  charac* 
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ter,  his  professional  talents  and  attainments  must 
necessarily  occupy  the    most   prominent   place. 
To  extraordinary  natural  endowments,  Mr.  Pinfcf- 
ney  added  deep  and  various  knowledge  in  his 
professioD.     A   long  course  of  study  and  prac- 
tice had  familiarized  his  mind  with  the  .science  of 
jurisprudence.  His  intellectual  powers  were  most 
conspicuous  in  the  investigations  connected  with 
that  science.     He  had  felt  himself  originally  at- 
tracted to  it  by  invincible  inclination  ;  it  was  his 
principal  pursuit  in  life  ;  and  lie  nev^r  entirely  lost 
sight  of  it  in  his  occasional  deviations  into  other 
pursuits  and   employments.     The  lures  of   po- 
litical ambition  and  the  blandishments  of  polish- 
ed society — or  perhaps  a  vague  desire  of  univer- 
sal accomplishment  and  general  applause^  might 
sometimes  tempt  him  to  stray  for  a  season  from 
the  path  which  the  original  bent  of  his  genius  had 
assigned  him*    But  he  always  returned  with  fresh 
ardour  and  new  delight  to  his  appropriate  voca- 
tion.  He  was  devoted  to  the  law  with  a  true  en- 
thusiasm; 'and  bis  other,  studies  and  pursuits,  so 
far   a»  they   had  a  serious   object,  were  valued 
chiefly  as  they  might  minister  to  this  idol  of  his 
affections. 

It  was  in  his  profession  that  he  found  himself  at 
home ;  in  this  consisted  his  pride  and  his  plea- 
sure :  for  as  he  said,  "  the  bar  is  not  the  place  to 
"  acquire  or  preserve  a  false  or  fraudulent  repu- 
'♦  tation  for  talents,"— and  on  that  theatre  he  felt 
cojisc\ous  of  possessing  those  powers  which  would 
command  success. 
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Even  when  abroad  he  never  entirely  neglected 
his  legal  studies.  But  at  home,  and  when  ac- 
tively engaged  in  the  practice  of  his  profession, 
he  toiled  with  almost  unparalleled  industry.  AH 
other  pursuits, — the  pleasures  of  society,  and  even 
the  repose  which  nature  demands,  were  sacri- 
ficed to  this  engrossing  object.  His  character^ 
in  this  respect,  affordfii  a  bright  exampl^  for  the 
imitation  of  the  younger  members  of  the  profes- 
sion. This  entire  devotion  to  his  professional 
pursuits  was  continued  with  unremitting  perseve- 
rance to  the  end  of  his  career.  If  the  celebrated 
DjBnys  Talon  could  say  of  the  still  more  cele- 
brated D^Aguesseau,  on  hearing  his  first  speech 
at  the  bar, — "  that  he  wovld  willingly  end  as  that 
"  young  man  commenced," — *every  youthful  as- 
pirant to  forensic  fame  among  us  might  wish  to 
begin  his  professional  exertions  with  the  same 
love  of  labour,  and  the  same  ardent  desire  of 
distinction  which  marked  the  efforts  of  William 
Pinkney  throughout  his  life.  This  intense  appli- 
cation and  untiring  ambition  continued  to  ani- 
mate his  labours  to  the  last  moments  of  .his  exis- 


*  M.  D'Agubssbatj  avait  fait  le  premier  essai  de  ses  talens  dans 
]e  charge  d'Avocat  ou  chatelet,  ou  il  entra  a  I'&ge  de  vingt-un 
ans :  et  quoiqu'il  ne  I'etit  exerc^e  que  quefques  mois,  son  pere  ne 
douta  pas  qii'il  ne  flUt  pas  capable  de  reroplir  une  troisieme  charge 
d'Avocat  G^n^ral  au  Parliament,  qui  vehait  d'etre  cr^^e.  II  7 
parut  d'abord  avec  tant  d'^clat,  que  le  c^lebre  Denis  Talor, 
alors  President  a  Mortier,  dit  quHl  voudrait  Jinir  comme  ctjtune 
homme.  commengaiL  Abreg^  de  la  Vie  de  M.  le  Chancillicr 
d'Aguesseau. 
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tence  ;  and  as  he  held  up  a  high  standard  of  ex- 
cellence in  this  noble  career,  he  pursued  it  with 
unabated  diligence  and  zeal,  and  still  continued 
to  exert  aU  his  faculties  as  if  his  entire  reputa- , 
tion  was  staked  on  each  particular  display.  He 
guarded  with  anxious  and  jealous  solicitude,  the 
fame  he  had  thus  acquired*  The  editor  well  re- 
members in  the  last,  and  one  of  his  most  able  plead- 
ings in  the  Supreme  Court,  remoikstrating  with  him 
upon  th^  necessity  of  his  refraining  from  such  la* 
borious  exertions  in  the  actual  state  of  his  health, 
and   with  what  vehemence  he  replied — that  he 

DID  NOT  DESIRE  TO  LIVE  A  MOMENT  AFTER  THE 
STANDING  HE  HAD  ACQUTRED  AT  THE  BAR  WAS  LOST, 
OR  EVEN  BROUGHT  INTO  DOUBT  OR  QUESTION. 

What  might  not  be  expected  from  professional 
emulation  directed  by  such  an  ardent  spirit,  and 
such  singleness  of  purpose  even  if  sustained  by 
far  inferior  abilities !  But  bo  abilities,  however 
splendid,  can  command  success  at  the  bar  with- 
out intense  labour  and  persevering  application.. 
It  was  this  which  secured  to  Mr.  Pinkney  \he 
most  extensive  and  lucrative  practice  ever  acquired 
by  any  American  lawyer,  and  which  raised  him  to 
such  an  enviable  height  of  professional  eminence. 
For  many  years  he  was  the  acknowledged  leader 
of  the  bar  in  his  native  State ;  and  during  the  last 
ten  years  of  his  life,  the  principal  period  of  his 
attendance  in  the  Supreme  Court  of  the  nation, 
he  enjoyed  the  reputation  of  having  been  rarely 
equalled  and  perhaps  never  excelled  in  the  pov^* 
er  of  reasoning  upon  legal  subjects*    This  was 
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the  facuky  which  most  remarkably  distinguish- 
ed him*  His  mind  was  acute  and  subtle,  and  at 
the  same  time  comprehensive  in  its  grasp, — ^rapid 
and  clear  in  its  conceptions,  and  singularly  felicit*' 
ous  in  the  exposition  of  the  truths  it  was  employed 
in  investigating.  He  had  the  command  of  the  great- 
est variety  of  the  most  beautiful  and  appropriate 
diction,  and  the  faculty  of  adorning  the  dryest  and 
moidi  unpromising  subjects.  His  style  does  not  ap- 
pear to  have  been  orighially  modelled  after  any  par- 
ticular standard,  or  imitated  from  die  example  of 
any  particular  writer  or  speaker.  It  was  formed 
from  his  peculiar  manner  of  investigating  and 
ilhistrating  the  subjects  with  which  he  had  to 
deal,  and  was  impressed  with  the  stamp  of  his 
vigorous  and  comprehensive  intellect.  When  it 
had  received  all  the  improvement  which  his  ma- 
turer  studies  and  experience  in  the  practice  of 
extemporaneous  and  written  composition  ebabled 
him  to  give  it,  his  diction  more  nearly  approached 
to  the-  model  of  that  pure,  copious,  and  classical 
style  which  graced  the  judicial  eloquence  of  Sir 
William  Scott,  thatt  to  any  other  known  stand- 
ard. But  it  had  somewhat  more  of  amplitude, 
and  fulness,  and  variety  of  illustration,  and  of 
that  vehement  energy  which  is  looked  for  in  the 
pleadings  of  an  advocate,  but  which  would  be 
unbecoming  the  judgment-seat.  It  also  bor- 
rowed occasionally  the  copiousness,  force,  and 
idiomatic  grace^  and  the  boldness  and  richness  of 
metaphor,  which  distinguish  the  old  writers  of 
English  prose.     But  ia  til  its  essential  qualities^ 
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Mr.  Pinkney's  style  was  completely  formed  long 
before  he  had  the  advantage  (>f  studying  any  of 
these  models  of  eloquence*     The  fragments  of 
hiA  workis  which  are  collected  in  this  volume  will 
enjable  the  reader  to  form  some  judgment  both  of 
its  characteristic  excellencies  and  defects.     But 
after  alt^  the  great  fame  of  his'  eloquence  must 
rest  maiiriy  in  tradition,  as  no  perfect  oiemorials 
of  his  mo9t  interesting  Speeches  at  the  Bar  or  in 
the  Senate  have  beeri  pre^et'ved  ;  besides  that  so 
much  of  the  reputation  df  an  orator  depends  upon 
those,  glowing  thoughts  and  expressions  which 
are  struck  out  in  the  excileineat  and  warmth  of 
de]i>ate,  and  whicti  the  speaker  himself  is  after- 
wards unable  to  recovei;.     Most  of  the  poetry  of 
eloquence  is  of  this  evanescent  character.     The 
beautiful  imagery  which  id  pr6dut;ed  in  this  man- 
ner, frdm  the  excitement  of  a.  rich  and  powerful 
mirid^  witl^rs  and  parishes  as  soon.'  as  it  springs 
into  existence ;  and  the  attempt  to  replace  it  by 
rhetorical*  ornament,   subt^egueiitly  prepared  in 
the  cold  abstraotioh  of  the  closet,  is  seldom  suc- 
cessful.   Hence  some  portions  of  R|r.  Pinkney's 
cppeei'hes,  which  were  begun  to  be  written  out  by 
hilnself  with  the  ifltehtloh  ol'  publishing  them, 
^11  be  found,  perhaps,  to. be  soipewhat  too  much 
elaborated,  and  to  bear  the  marks  of  studied  or- . 
nament  and  excessive  potish  :  but  the  editor  is 
enabled  to  assert,  frorti  his  own  recollection^  that 
whilst  they  have,  certauily  lost  in  freshness  and 
vigour  by  this  process,  in  no  instance  have  tlics^ 
more  striking  passages  been  improved  in  splen- 
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dour  of  diction,  and  variety  and  richness  of  orna- 
ment.  Indeed,  be  often  poured  forth  too  great  a 
profusion  of  rhetorical  imagery  in  enLtempora- 
neous  composition.  His  style  was  frequently  too 
highly  wrought  and  erabelli3hed|  and  his  elocu- 
tion too  vehement  and  declamatory  for  the .  or- 
dinary purposes  of  forensic .  discussion* .  But 
whoever  has  listened  to  him.  even  upon  a  dry  apd 
complicated  question  of  mere  'technical  law, 
where  there  seamed  to  be  nothing  pn  which  the 
mind  delight^d  to  /ast^n,  must  recollect  what  a 
charm  he  diffused  oyer  the  most  €u-id  and  intri- 
cate discussions  by  the  clearness  and  purity  of 
his  language,  and  the  calm  flow,  of  his  graceful 
elocution.  His  favourite  mode  of  reasoning  was 
from  the  analogies  of  the  law ;  and  whilst  he 
delighted  his  auditory  b^^his  powers  of  amplifi- 
cation and  illustration,  he  instructed  thj^m  by 
tracing  up  the  technical  rules  and  ppskive  insti- 
tutions of  jurisprudence  to  the^r  original  principles 
and  historical  source.  He  followed  ih<^  precept 
given  (I  think)  by  Pliny,  and  spwcflihii  argu- 
ments broad'C/i$t,  amplifying  theni  bjf  every  va- 
riety of  illustration  of  which  the  subject  admitted, 
aind  deducing  from  them,  a  connected  series  of 
propositions  and  corollaries,  gojiniijig  in  t^cautifui 
gradations  on  the  mind,  and  linked  .togelh9r  by 
•an  adamantine  chain ^of  reckoning. 

Of  the  extent  and  solidity  of  his  legal  attain- 
ments, it  would  be  diflicult  to  speak  in  adequate 
terms,  without  the  appearance  x)f  exaggeration. 
He  was  profoundly  versed  in  the  ancient  learning 
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of  titB  c6mmon  Taw ;  its  technical  peculrarities 
and  feiidal  origin.  Its  subtle  distinctions  And  arti- 
ficial logic  we^e  familiar  to  his  early  studies,  and 
enabled  him  to  expound  vtith  admirable  force  and 
perspictifty  thb  rules  of  real  property.  He  was 
familiar  with  every  branch  of  commercial  law; 
ahd  superadded,  at  a  later  period  of  his  life,  to  his 
other  legal  attainments,  an  extensive  acquaintance 
with  the  pfinciples  of  international  law,  and  the 
practice  of  the  Prize  Courts.  In  his  legal  studies 
he  preferred  the  original  text  'writers  and  report- 
ers; (e  fontifms  haufiri,)  \o  ^11  those  abridg- 
ments, digests,  and  elementary  treatises,  which, 
lend  so  many  convenient  helps  and  facilities  to 
the  modem  lawyer,  but  which  he  considered  ais 
adapted  to  form  sciolists,  and  to  encourage  indo- 
lence afid  superficial  habits  of  investigation.  His 
favourite  law  book  was  the  Coke  Littleton,  which 
he  had  read  many  times.  Its  prm6ipat  texts  he 
had  tfeal^ured  up  in  his  memory,  and  his  argu- 
ments at  the  bar  abounded  with  perpetual  recur- 
rences to  the  principles  and  analogies  drawn  from 
this  rich  mine  "of  common  law  learning. 

Difierent  estimates  have  been  Inade  of  the  ex- 
tent and  variety  of  his  mel-ely  literary  accomplish- 
ments. He  was  not  what  is  bommdnly  called  a 
learned  man';  but  he  excelled  in  those  branches 
of  human  knowledge  which  he  had  cuhivated  as 
auxiliary  to  his  principal  pursuit.  Among  his 
other  accomplishments,  (as  fans  been  before  no- 
ticed,) he  was  a  thorough  master  of  the  English 
language, — its  grammar  and  idiom,-H-its  terms  and 
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•ignifications^^^its  prosody,  and  in  short,  its  whole 
structure  and  vocabulary.  ,  It  Uas  alsa  been 
before  intimated  that  speaking  with  reference  to 
any  high  literary  standard,  his  early  edijcatioD 
was  defective.  He  had  doubtless  acc|uired  in 
early  hfe  some  knowledge  of  classical  iit^ature, 
but  not  sufficient  to  satisfy  his  own  ideas  of  what 
was  necessary  to  support  the  character  of  aii  ac» 
coinplished  scholan  He  used  to,,  relate  to  his 
young  friends  an,  anecdote,  which  explains  one  of 
the  motives  that  induced  him,  at  a  mature  age, 
and  after  he  had  risen  to  ei^inence,  to  review  aad 
extend  his  classical  studies  ;  and  at  the  same  time 
illustrates  one  of  the  most  remarkable  traits  of 
his  chaf-acter— that  resolution  and  firmness  of 
purpose  v^ith  which  he  devoted  himself  to  the 
ac(juisiiion  of-any  branch  of  knowledge  he  deem- 
ed it  desirabb  t»  possess.  .  During  his  residefice 
ill  Engiaifd^  some  question  of  classical  literature 
was  discussed  at  table  in  a  social  party  where  he 
was  present,  and  the  guests,  in  turn,  gave  their 
opinions  upon  it :.  Mr.  Pjnkney  being  silent  for 
some  time,  ^n  appeal  wa^  at  length  .made,  to  him 
for  his  opinion,  when  lie  had  the  mortification  of 
being  compelled  to  acknowledge  that  he  was  un- 
acquainted with  the  subject.  In  consequence  of 
this  incident  ^le  wa^  induced  to  resume  hig  clas- 
sical studies,,  and  actually  |)ut  himself  under  the 
care  of  a  master  for  the.  purposp. of  reviewing  and 
extending  his,  aQquaimanc.e  with  ancient  litera^ 
ture, 
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But  the  acquidittoii  of  i^ucb  knowledge  nay'  be 
recom mended^  and-^  no  doubt  waa  sought  by  Mr. 
Pinkn^y  for  a  bigber  purpose  than  merely  com- 
pledog  iheoirde  of  Ubefat  accorapUshipems.  He 
never  afterwards  neglected  to  cultivate  au  attain- 
ment wbi'cb^  be  found  so  useful  in  enlargtng  his 
knowledge  of  his  own  langurage,  improving  his 
taste,  and  tsttrengthening  tind  embellishing  hi«s  fo- 
rensic style.  Attempts  have  recently  been  made 
to  depreciate  theiitility  of  classical  learnmg  ;  and 
eertainly  the  expediencf  of  devoting  the  greater 
purt  of  the  time  spent  in  e<lucatron  to  the. acqui- 
sition of  the  languages  of  Gi-eece  and  Romnniay 
well  be  questioned.  But  "there  is  a>cQrtain  pe- 
"  riod  of  Kfe',  when  the  mind  like  the  bpdy  is  not 
**  yet -firm  enough  for  laborious  and  close  Opera- 
*'tiop8.  If  applied  te  such,  it  fells  an  early  vic- 
*'  tim  to  premature  exertion  r  exhtbilinrg  indeed  at 
^' first,  in  those  young -and  tender  subjects,  the 
"  -flattering  appeafance  of  their  being  men  while 
"  thev  yet  are  children,  "but  ending  in  reducing 
''them  to  be  childrep  when -they  should  be  men. 
"  The- memory  is  then  most  susceptible  and  tena- 
"  cious  of  impressions  ;  and  thtt  learning  of  laft- 
"  guages  being  ebrefly  a  work  of  memory,  it  seems 
*^precisely  flitted  to  the  powers  «^f  thid  period, 
"  which  is  long  enough  too-  for  acquiring  the  most 
*'  useful  modern  as  well  as  ancient  languages."* 
And,  we  may  add,  that  the  briglu  examples  of 
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ancient  vtrtue».aQd  the  perfect  nodlelsof  antient 
taste,  are  best  studied  in,  the  originals.  That 
generous  love  of  fame,  of  country,  iand  of  liberty, 
which  was  the  animating  soul  of  the  -Grecian  an<t 
Roman  republics,  cannot  be  too  early  imbibed  by 
the  youth  of  every  free  state ;  and  whilst  they  ar« 
taught  duly  to  estimate  the  more  wise  and  perfect 
organization  of  modern  societies,  they,  should  be 
warmed  and  cheered  with  those  noble  sentiments 
which  illuminate  the  f>ages  of  the  eloquent  writers 
of  antiquity,  and  which  s^re  the  best  frqits^  and  at 
the  same  time  the  surest  preservatives  of  liberal 
institutions. 

During  the  whole  course  of  hi»  active  and  busy 
lifQ,  Mr.  Pinkney  pursued  his  professional  studies, 
asy\  those  whrch  related  to  the  English  language 
and  literature^  with  the  strictest  method  and  the 
most  resolute  perseverance.  But,  in  other  re- 
spects he  seems  to  have  read  in  the  mo9t  dei^ul- 
tory  manner  possible ;  in  such  a  way,  perhaps^  as 
knj  man  would  be  likely  to  pursue,  who,  with  a 
vigorous  intellect,  and  a  disposition  to  industry, 
had  no  very  precise  object  before  him  but  to  gra- 
tify his  curiosity  and  to  keep  pace  with  the  current 
literature  of  the  day.  His  tenttf^ious  memory  en- 
abled him  to  retain  the  stores  of  miscellaneous 
knowledge  be  had  thus  acquired^  and  his  mind 
was  encicbed.with  literary  and  historical  anecdote, 
which  constituted  the  principal  interest  of  his 
conversation,  the  charm  of  which  was  heightened 
by  the  facility  and  habitual  elegance  of  his  collo- 
quial style. 
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Whether  he  was  endowed  by  nature  with  those 
large  and  cornprehenciive  view«,  and  that  extensive 
knowledge  of  mankind  which  con9titute  the  qualr* 
fications  ef  a  great  gtatcmnaii,  and  which  would 
have  fitted  him  to  take  a  leading  part  in  the  po- 
litical affairs  of  hia  dountrjr^  and  to  guide  its  pub-* 
lie  councils  in  those  moments  of  difficulty  when 
'^  a  oeWvand  troubled  scene  is  opened,  and  the 
"  file  affords  no  precedent/'-^— is  a  question  which 
we4)iave  no  adequate  means- of  deternuning.  Hm 
diplomatic  correspondence  wiil  show  indeed  that 
he  was  perfectly  competeBl  to  maintain  hii?  own 
reputation  foi  general  talent,  and  to  acquit  him^ 
self  in  a  manner  creditable  to  his  country,  whea 
brought  in  contact  with  the  ablest  and  most  expe*- 
rienced  statesmen  of  Europe.  But,  as  has  been 
before  observed,  his  profession  was  the  etigrosd- 
ing  pilrsuit  of  his  life ;  and  beyond  tiiat,  his  talents 
shone  imost  conspicuously  in  those  sefiatorial  dis^ 
cussions  which  fall  within  the  provitice*  of  the 
conatitutional  lawyer.  In  the  various  qtiefetioiM 
relating  to  th^  interpretation  of  the  hatioadl 
constitution  which  have  been  recently  discussed 
io  the  Supreme  Court,  jt  may  he  said,  tt  is  hpped^ 
without  irreverence,  that  Mr.  Pinkaey's  learniag 
and  poiwers  of  reasoning  have  very  much  cootriH 
buted  to  enlighten  and  fix  its  judgments^  In  the 
diaeufision  of  that  class  of  causes,  *especiatiy> 
which,  to  use  his  own  expressions,  ^'pr^ns^led 
'^  the  proud  spectacle  of  a  peaceful  judicial  revi^pv 
^' of  the  conflicting  sovereign  claims  o/'tbe^o*' 
'^  veenment  of  the  Union,  add  the  particular  States 
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"  by  this  more  than  Amphictyonic  council," — h\» 
arg^iiments  wev^  characterized  by  a  fervour,    ear- 
nestness, gravity,  eloquence,  aftd  force  of  reason- 
ing, which  convinced  all  who  heard  him  that  he 
delivered  his  own  sentiments  as  a  citizen,  and 
was  not  merely  solicitous  to  discharge  his  duty  as 
an  advocate.     He  exerted  an  intellectual  vigour 
proportioned  to  the   magnitude  of  the  occasion- 
He  saw  in  it  "  a  pledge  of  the  immortality  of  the 
"Union, — of  a  perpetuity  of  national  strength 
*^  and  glory,  increasing  and -brightening  with  age, 
« — of  eon'eord  at  home,  and  reputation  abroad/' 
As  to  the  general  nature  and  operation  of  our 
fedemtive  system,  he  thought  with  the  illustrious 
authors  of  the  letters  of  Fvhhus,  that  like  other 
similar  forms  of  government  recorded  in  history, 
its  tendency  was  rather  to  anarchy  among  the 
members  than  tyranny  in  the  head,  and  tbat  a 
general  government,  at  Iteastas  energetic  as  that 
intended*  to-be  established  by  the  framers  of  the 
con8titution,was  indispensably  necessary  to  secure 
the  great  objects  of  the  Union.     Believing  these 
to  be^  generally  speaking,  in  more  peril  from  ex- 
cessive jealousy   on  the    part  of  the   respective 
members  of  the  Confederacy,  than  from  encroach- 
meols  by  the  national  government,  he  carried  the 
weight  of  his  support  to  that  side  of  the  vessel  of 
state  which  he  fhonght  to  be  in  danger  of  losing 
its  •equipoise..    Absolute  unanimity  id  not  to  be 
expected  on  questions  of  such  intrinsic  difficulty 
as  those  which  spriiig  up  on  that  debatable  ground 
which  marks  the  boundaries  between  the  State 
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and  national  sovereignties.  Still  less  ia  it  to  be  look- 
ed for  in  the  discussion  of  such  acontroversy  as  that 
arising  frpm  the  admission  of  the  State  of  Mis- 
souri into  the  Union,  where  so  many  deep-seated 
prejudices  a»d  passions  rafiigled  in  thcdehate, 
and  a  eoBteat  for  political  power  and  claims  of 
^ivate  interest  were  involved  in  the  result.  That 
mighty  tempest,  which  at  one  time  seemed  to 
shake  the  Union  to  its  centre,  and  in  the  language 
of  Mr.  Pinkn^,  threatened  to -^^  push  from  its 
''  iBOorings  th^  sacred  ark  of  the  common  safety, 
"  and  to  dtive  thi«  gdlant  vessel,  freighted  with 
**■  ev^ry  thing  dear  to  an  American  bosom, .  upon 
'^ihe  rocks,  or  lay  it  a  sheer  hulk  upon  the 
"  ocean,"— tias  now  passed  away.  But  the  agi- 
tation of  the  billotVs  has  not  yet  subsided  ;•  and  a 
distant  posterity  will  alx^ne  Hbe  capable  of  pro- 
nouncing an  impartial  judgnient  ypon-the  merits 
of  a  question  ooraplicated  of  so  many  considera- 
tions of  b4iaianity,  of  policy,  and  of  constitution- 
al power.  But  a  spirit  of  liberality  may  even 
now  tolerate  an  honest  difference  of  opinion  on 
such  a  subject ;  and  it  should  be  the  j^art  of  the 
wise  and  the  good  to  pour  oil  over  this  angry  seft 

^to  endeavour  to  calm  the  passions  which  were 

excited  by  the  discussion,  rather  than  to  revive 
the  remembrance  of  so  painful  a  controversy  by 
seeking  to  arraign  the  motives  of  those  who  were 
engtiged  in  it.  Whatever  difference  of  opinion 
may  still  exist  as  to  the  part  which  Mr.  Pinkney 
took  in  this  question,  or  of  the  manner  in  which 
the  controversy  wisis  conducted  on  his  side,  all 
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will  now,  I  shotted  think,  eondnr  in  the  nentiment 
expressed  by  hinfat  the  close  of  his  speech  in  the 
Senate  on  that  memonible  occa^on.  « After  al* 
luding  to  the  ambitions  motives  which  wei'e  im^ 
puted  to  some  who  were  engaged  in  the  contro- 
versy, he  added :  "  For  myself  I  can  truly  say  that 
'^  I  am  wholly  destitute  of  what  is  commonly  call* 
''  ed  Ambition.  It  is  said  that  Ambition  is  the 
*'  disease  of  noble  minds.  If  it  be  so,  mine  must 
'^  be  a  vulgar  one :  For  I  have  nothing  to  desire 
''in  this  world  but  professional  fame,-^health  and 
"conipetence  for  those  who  are'  dekt  to  ;»e,  ci 
''  long  list  of  friends  among  the  virtuous  and  the 
^*  good,  and  honour  and  prosperity  for  my  coun- 
''  try.  But  if  I  possessed  any  faculties  by  the  ex- 
"  ertion  of  which  at  a  moment  like  the  present  I 
''  could  gain  a  plac^e  in  the  affectionate  remem* 
"  brance  of  my  countrymen,  and  connect  my 
"  humble  name  with  the  stability  of  the  American 
"  Union  by  tranquilizing  the  'alarms  which  are 
"  now  believed  to  endanger  it,  I  know  of  no  re- 
^*  ward  OB  this  side  thb  grave,  sav^'  only  that  of  an 
"approving  conscience,  which,  put  in  compari- 
'^son  with  it,  I  should  think  worthy  of  a  sigh,  if 
"  lost,— of  exultation,  if  obtained." 
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MR.  PINKNET's  OPfNIONS  DELIVERED  AT  THE  BOARD 
OF  COMMISSIONERS,  ACTING  UNDER  THE  7tH  AR- 
TICLE OF  THE  TREATY  OF  1794,  BETWEEN  THE 
UNITED  STATES  AND  GREAT  BRITAIN. 


THE  BETSEY, 

Furlong,  Master, 

Dr.  Nicholl. — ^*  The  board  having  maturely  considered  the 
Memorial  and  £xhibits,  together  with  the  letter  of  Mr.  Gosling, 
and  it  being  proposed  and  agreed  that  the  board  should  now 
come  to  a  decision  on  the  following  question :  ^  Whether  on 
behalf  of  the  claimant,  a  case  has  been  made  out  which  comes 
within  the  provisions  of  the  treaty  ?'  Dr.  NichoU  stated  as  hia 
opinion,  that  the  sentence  of  condemnation  having  been  affirmed 
in  this  case,  upon  an  appeal  to  the  supreme  tribunal,  credit  is  to 
be  given  to  it,  inasmuch  as,  according  to  the  general  law  of 
nations,  it  is  presumed  that  justice  has  been  administered  in  mat- 
ters of  pt  jze  by  the  supreme  tribunal  of  the  capturing  state. 

"  That  the  treaty  has  not  altered  this  general  rule  of  the  law 
of  nations,  having  engaged  to  afibrd  relief  only  in  cases  (either 
existing  at  the  time  of  signing  or  arising  before  the  ratifications)  . 
in  which,  from  circumstances  belonging  to  them,  adequate  com- 
pensation could  not  then  be  obtained  in  the  ordinary  course  of 
justice,  or  In  other  words,  (but  no  words  can  be  more  explicit 
and  clear  than  those  of  the  treaty  itself)  cases  to  which  circum- 
stances belonged  that  rendered  the  powers  of  the  Supreme  Court 
of  this  country,  acting  according  to  its  ordinary  rules,  incompe- 
tent to  afford  complete  compensation. 
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<^  That  the  appeal  was  beard  after  the  signing  of  the  treaty, 
and  the  claimant  has  not  satisfactorily  shown  any  circumstances, 
belonging  to  his  case,  on  account  of  which  adequate  compensa- 
tion could  not  have  been  obtained  in  the  ordinary  course  of  ju- 
dicial proceedings ;  or  on^account  of  which  the  supreme  tri- 
bunal could  not  fuUy  consider^  and  justly  decide  upon  the  whole 
merits  of  the  case. 

^^  Dr.  Nichoil.  therefore  thought  that  tfie  claim  ought  to  be  dis- 
missec^  (Signed)  JOHN.  NICHOLL. 

January  SOth,  1797. 

^^  Enlarged  opinion  hy 

Dr.  NiGHOLL.  *^  Several  members  of  the  board  have  re- 

corded their  opinions,  not  only  <^n  the  preliminary  question 
which  arose  in  this  case,  as  to  the  construction  of  the  treaty,  but 
also  on  the  merits  of  the  claimant's  demand  of  compensation. 
They  have  not  only  recorded  the  general  grounds  of  their  opin- 
.  ions,  but  have  discussed  at  length  several  of  the  topics  that  were 
either  contained  in  the  printed  cases  and  other  proceedings,  or 
mentioned  at  the  board  in  the  course  of  the  inquiry. — Lest  from 
this  latter  circumstance  it  should  be  inferred  that  those  topics 
formed  the  principal  grounds  of  my  decision,  I  feel  myself  called 
upon  to  state  in  writing  the  reasons  of  my  ultimate  opinioti  on 
the  merits  of  the  case. 

^  At  the  same  time,  I  take  the  opportunity  of  declaring  that  it 
is  not  my  present  intentioh  again  to  resort  t(»  this  measure,  not 
thinking  that  the  duty  I  have  undertaken  calls  for  it 

"  Upon  the  construction  of  the  treaty  as  to  the  extent  of  the 
powers  given  to  the  commissioners,  it  might  be  questioned  how 
far  the  decision  of  the  board  was  binding  on  the  high  contracting 
parties.  The  decision  might  be  revised,  and  the  reasons  of  each 
member  might  be  required  to  appear.  I  therefore  record  mine. 
But  u|K>n  the  merits  of  the.  claims  and  the  amount  of  compensa- 
tion, the  treaty  has  expressly  declared  the  decision  of  the  major- 
ity of  the  board  to  be  ^nal  and  conclusive. 
,  <*  It  would  be  extremely  inconvenient,  if  not  altogether  incom- 
patible with  my  professional  engagements^  to  state  my  opinion 
in  writing  on  the  merits  of  each  case. 
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'<  It  is  probabta  tiiat  thoseVho  sh^U  cbancie  to  read  the  reasons 
which  may  be  hereafter  recorded  in  other  cases  by  members  of 
the  board,  and  who  sbaU  find  certain  po^tiona  very  ably  contro- 
verted in  those  reasons,  may  infer  that  a  difference  of  opinion  in 
other  members  was  wholly  or  principally  founded  (Ai  those  posi- 
tions, notwithstanding  in  truth  they  might  not  materially,  or  even 
in  any  degree,  weigh  in  their  final  judgment.  I  must  submit  in 
future  cases  to  be  exposed  to  such  erroneous  inferences. 

^  In  what  I  am  about  to  state,  it  is  ntvt  my  intention  to  combat 
any  of  the  positions  laid  down  in  the  opinions  in  writing  deli- 
vered in  by  other  members,  however  decided  my  dissent  may  be 
from  several  of  them :  much  less  ahail  I  examine  any  loose  ob- 
servations in  the  printed  cases  or  {proceedings,  or  which  may 
have  dropped  at  the  board  in  the  course  of  an  unreserved  dis- 
cossion  of  the  merits  of  the  claim.  I  shall  content  myself  with 
stating  briefly  what  was  my  own  final  impression  of  the  case^ 
leaving  undisturbed  those  reasons  which  have  governed  other 
gentlemen  in  their  decision. 

"  It  appears  unnecessary  again,  to  state  minutely  the  circum^ 
stances  of  the  case.  They  will  be  found  in  the  proceedings,  and 
in  thf  opinions  of  other  members. 

^  The  first  and.  principal  consideration  is  in  respect  to  the 
compensation  claimed  on  behalf  of  George  Patterson,  the  pro- 
proprietor  of  the  Vessel,  and  of  a  mojety  of  the  cargo. 

*'  George  Patterson  was  a  citizen  of  America.  He  went  on 
board  the  Betsey  to  the  French  Island  of  Guadaloupe  several 
HKlpiths  after  the  existence  of  open  war  between  Great  Britain 
and  France,  disposed  of  her  cargo  there,  dispatched  the  vessel 
to  Americ;a  with  the  (present)  return  cargo,  and  with  instruc- 
tions to  bring  back  another  cargo  to  Guadeloupe. 

^^  Ge(H'ge  Patterson  remained  behind  at  Guadaloupe,  and  was 
resident  there  at  the  time  of  the  capture  in  question. 

**  All  persons  who  are  within  the  enemy^s  territory,  are,  prim^ 
facie,  to  be  considered  as  enemies,  and  are  liable  to  hostility. 

'*  But  a  person  within  the  enemy's  territory  is  excepted  from 
hostility,  if  it  can  be  shown  that  he  was  a  neutral,  and  was  there 
lor  an  occasional  purpose,  and  not  engaged  in  any  trnnsnctions 
connected  with  the  operations  of  war.     A  neutral  must  cautious- 
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f  ateriag  into  other  reasons)  that  at  least  there  Was  j^rofroUe  cause 
for  putti&i  the  matter  into  a  course  of  judicial  inquiry,  and  that 
(he  demand  ^  compensation  formal!  lo^^esand  damages  reaultittg 
from  the  capture  is  wholly  unfoifnded. 

^'  The  last  matter  of  any  material  inoportaiice  to  he  consider- 
ed;  is  the  demand  made  not  only  .fqr  the  loss  and  damage  actual- 
ly incurred,  and. out  of  pocket,  but  also  for  loss  of  the  profit 
that  mii^ht  have  been  made  if  the  cargo  had  arrived  and  been 
sold  at  its  port  of  destination* 

.  <^  The  claimants  ip  making  this  demand  appear  to  me  to  have 
forgotten,  that  if  neutrals  s^e  to-  enjoy  the  benefits  arising  from 
a  state  of  war^  they  .qnust  be  content  to  bfar  part  of  i|s  incoo^ 
veniencies ;  or  on  the  other  band,  if  they  claim  to  be  exonerated 
from  all  the  risks  and  jnconveniencies  of  vt'af ,  they  must  agr^ 
to  forego  its  advantages.  They  are  not  to  s^y,  give  to  my  com- 
merce the  security  of  the  state  of  peace^  but  give  me  the  profits 
of  thf^  state  of  war.  Th^  risk  and  the  profits  are  the  counter- 
poise to  each  other. 

<^  A  clahil  is  here  made  of  a  profit  of  ne^  an  hundred  per 
cent.  Thjs-is  scarcely  ever  beard  of  in  time  of  peace.  Jf  it  ex- 
isted at  all,  it  existed  only  ia  cowseq^niSe  of  the  wmr^  and  ihe 
risks  that  usually  accompany  It.  . 

«<  Ti)  reimburse  the  claimants  the  origtnaL  cost  of  their  proper- 
ty, and  alt  the  expenses  th^y  haiFe  actually  i^eorred>  together  with 
interest  on  the  whole  amount,  would,  I  think,  be  a  jnat  and  ade- 
quate compensation.  Tbis^  I  believe^  is  the  measure  of  compen- 
sation usually  made  by  all  beUigm>e|it  nations,  and  accepted  by 
all  neutral  nations^  fpr  losses;^  costS;  and  dama^  occasioned  by 
illegal  captures. 

^  To  add  to  the  originaf  cost  of  the  property  a  reasonable 
mercantile  {profit,  sw^h  as  is  usualjy  made  in  time  of  peace^  would, 
in  my  opinion} amount  even  to. a  very  liberal  compensation* 

^  But  the  demand  that  is  set  up-  of  the  profits  that  mig^ht  pos- 
sibly have  been  made,  if  the  cargo  had  arrived  4)nd  been  said  at 
its  destined  ])ort,  when  it  is  recollected  that  the  trade  itself  was 
barely  not -illegal,  k'being  opened  by  the  enemy  to  the  nentral,  in 
a  great  measure,  under  the  pressare  of  war— »that  the  profits  of 
this  trade  were  highly  inflamed^ by  the  war  ;  the  French  Wc^t- 
India  colonists  being  under  a  necessity  of  selling  their  produce 
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at  a  viery  low  price  to  iteiUfk-ak,  who  coAve^d  it  'circuitousljr  to 
Europe ;  and  the  prices  hi  tlurope  frcmi  the  saim^  causes  being 
very  high ;  that  the  ^^rices  wwre  fijither  raised  ia  Aiperica  at  the 
period  id  question,  by  tlie  general  ofder  that  had  eziMed.to  stdf) 
all  American  vessels  engaged  in  that  trade — when  it  is  further  re- 
collected that  the  pricies  at  Baltimore  were  probably  increased  by 
the  captnre  of  sev^al  vesseb  destined  to  that  port ;  and  in  some 
degree  by  the  capture  of  this  Tery  vessel,  (fo^  it  would  be  al- 
most nioiistr«iia  to  insist  XhaX  iaflnaktsg  compemtatkm  for  these 
captures,  the  inflamed  price  occasioned  by  the  very  captures 
themselves,  is  to  be  paid^)  added  to  this^  the  extreme  difficulty  of 
ascertaining  the  amount  of  these  profits,  under  all  the  risks,  with 
any  degree  of  rationml  certainty.  Uiider  all  these  circumstances, 
the  demand,  ^^T>  <»f  ^thesr  war  pfoilks,  at  tk^  same  time  that  the 
Briliib  government  »  about  t^  t»mpensate  the  eiuMus  of  A  me- 
rica  for  all  the  aatual  losses  resulting  at  this  period  ^-oni  theitate 
of  war,  and  to  indemnify  them  by  a  new  and  extraordinary 
mode  of  relief,  from  those  bosts  and  damages  which  other  na- 
tioha  are  content  to. seek  only  'in  the  ordinary. coitHe  of  justice^ 
appear*  to  me  highiy  ttAHntsomihle;  It  is  a  demmid  that;  m  my 
opinion,  ia  not  cQ|Must|mt  wicb the  true meanhigof  the  tteaty itseljf^ 
which  intended  to  Substitute  ill  this  respect  a  neW  mbdei  and  not 
a  new  mieasure  of  compensation*  It  i?  a.  demand  not  supported 
by  that  reciprocity — by  that  maxim  of  taking  advantage  and  dis» 
advantage  together,  #htch  is  the  very  foundation  and  spirit  of 
equity^  justice,  and  the.  Isor  ^rniailloiis/' ; .    * 

Mr.  PiHKNM.-^A  leading  feature  of  this  case 
is^  that  the  sentence  bf  oondeinnation  in  the  Vice- 
-Adouraltjr  of  B^rniuda,  hits,  upon  tb^  appeal  of 
the  oloifnarit  been  afSrnoed  by  the  Ldrds  ODrn- 
miteidners  for  Appeals,  the  supreme  jiidtcature 
in  the  kingdom  in  matters  of  prize. 

In  consequence,  a  question  has  occurred  upon 
the  showing  of  the  agent  of  the  crowti,  "  Whe- 
^^  tber  this  Board  is  bound  and  ct^ndoded'  by  that 
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**  affirmance,  bo„  aq  to  t)e  prevented  (ae  between 
^/the  claiiUAUt^  md  bi^.Maje^y'0   government) 
*^  froai  ^aiuining  into  and^  relieving  against  the 
'f  ciipture  and  cotidefenatiori,  sanctioned  by  it  as 
"  between    the    claimants  and  the  captqr,  upon 
*^  the'same  evidence  in  sub^ance  submitted  to, the 
"  consideration  of  thc^ir  Lorddbips  1" 
.    The  Qgeiiit^a  objeetioa  is  in  the  following  words, 
**  Tb^t  the  captm-  ha«  no  right  against  the  claim- 
**  ants  to  found  a  condemnation  but  as  a  gj-aniee 
*'  of  the  crown ^  upd^such  as  the  cro.wil  would  hav45 
^'  liad  in  the,  gaix^e  circuiois^taneea ;  aad  that^  tji^re- 
"fore,  thid'  IS  a  c«8e  between  the  9ame  parties j 
^"'♦afid  upon  the  same  facU  in  which  adjudgment 
"has  been  given  iu^a,  solemn  decision  by  tji.e  Su- 
^^preme  Court  of  the  Jaw  of  natiiOLns  ii^  this  kiiig- 
'^  dom,  wiMch    otbeir  auibori^m,  ^  proceeding  by 
"  the  same  law,  arc  botind  to  respect  and  con- 
♦*fi«n5-^that  the   ca^^e  has  no  circumstances^  be- 
*Monglng  to  it,  by  which  the, claimants  were  disa- 
"  bled  from  r^ccivlng^^pniplet^^jiiBlMe  in  the  ordi- 
^*nary  course  of  judieiftlf»mc«Qdings,  and,  there- 
"  fore,  that  it  is  not  a  case  in   which  the  parties 
"  are  ieittitJLed  to  relief  utider  iind  by  virtue  of  the 
*'  prQvi^ipnil  of  th#  treaty-"  ^ 
N   Upon  ,Uie^  ^ilifi^t  coasid)er«M:ion  oftlus  objec* 
tio'a,  I  liave  suited  it  to, be  my  opinioni,  "tJiat  the 
^  affirmance.  pC  the  eotklanmation  by  the  Le^ds 
"  does,  in  no  reftspcct,.  bind  us  as  Commissioners 
"  tinder  .the  7tli  article  of  the  trteaty ;  and  that  it 
"  is.  no  furth^^r  material  to  oiir  iiiquiries,  in  the 
".  excpuVion  of  Ue  twst  isaafided  to  ub,  th«ia«iEr  it 
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^'  goes  to  prove  that  eOjBijpenaati^  ^waa  unattaina-* 
^'bie  by  the  claimanU  in* the  ordinary  oopi^e  of 
"justice." 

It  has  been  explicitly  unclerstpod  that  the  opi- 
nipn  I  have  thus  delivered  is,  in  precise  conformi- 
ty with  that  of  his  Ms^^aty's  government ;  but,  as 
the  objection  to  which  it  i«  opposed  has  been  rer 
peated  by  the  agent  on  every  oecaston  that  has 
since  ocpurred*  notwithstanding  the  avowed  dis- 
apprphatioa  ofjts  prinoiples  by  thos^  from  whom 
bis-aathorjly  is  derivedi  and  as  one  of  the  Board 
has, not  oply  sustained  the  objection  by  his  uhi- 
niate  opinion^  but  recorded  the  reasons  whi'oh 
have  induced  Him  to  do  so,  in  the  nature  of  a  pro- 
tect agaiilst  the  decision  of  the  majority,  I  feel  it 
to  be  my  d^ty  to  reduce  torwriti^g,  and  to  file  the 
jrefloctiQQs  whieh  hlo^e  led  m<^  to  the  forejgmug 
€onciusi,ap.     •/       ',    .  

There  are  some  of  the  agent's  premises  which 
I  shall  not  epiiploy  myself  in  eonte^ting.  He  who 
alleges,  foi-  example^  that .  the  croMm  )s  the  same 
party  with  the  master -^  (rioner  of  a  prvcateer^  to 
whom  it  baa  gjranted  a  ^^owmisaion  ctf  reprisals, 
can  expect  no  more  than  that  kis.fdlegotion  should 
be  merely  denied.  But  even. if  the  allegation 
wwe  true,  there  is  oerlainly  more  novelty  than 
eorrectDess  in  the  argimtent  that  k  judgment  of 
hi»  Ma]esty'»x>wn  Cottrt,.oomposed  of  the  members 
of  his  own  Council,  is  the  more  especially  entitled 
to  a  cooelttsive  qpality  against  neutral  nations  and 
their  citizens,  who  have  been  injured  by  it,  6<f- 
catiB^^hM^  Mojeitffwai  him$e^  a  party  to  the  suit. 
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I  am  very  f^  from  being  disposecl'  to  insmt  that 
the  judgments  of  the  Lords  of  Ajipeal  is  the  less 
to  be  respected  on  that  account :  but  it  is  neither 
indecorous  towards  tbttt  bigb  court, 'nor  unrea- 
sbnable  in  itself  to  say,  that  the  extensive  binding 
foree,  now  for  the;  first  time  attributed  to  their 
sentencds^  could  not  rest  on  a  foundation  sor  little 
calculated  to  support  it. 

In  orddr  to  ascertain  whether  the  i^ntence  of 
the  Lords  in  this  case  (howeveriinjust  it  may  be) 
\&  conclusive  upon  this  Board  und&r  the  treuty,  it 
is  previously  to  be  inquired  whether  the  govers* 
ment  of  the  (Jitated  States,  independent  idf  the 
treaty,  would,  upon  the  application  of  the  claim* 
ants  for  redress  against  the  capture  and  condeHi- 
nation  confirmed*  by  it,,  by  way  of  reprisals  or 
otharwise,  be  bound  by  the  law  of.  hdtians  to  es- 
teem it  just,  although  upon  its  fkcd,  it  vfas^inam- 
festly  the  reverse,  , 

The  necessity  of  this  preliminary  inquiry  Would 
seem  to  be  obvious  at  first  sight ;  but  it  will,  per- 
haps, b6  more  apparent  when  1  proceed  to  show 
the'  induenee  which  i^  true  'rtoult  is  entitled  to 
havejupon  the  oonstructiotai  of  the  tireiity. 

^^By  the  law  of  nationa^  universally  and  imme- 
morially  received^  the  legality  of  a  seizure  as  prize- 
is  to  be  determined  in  the  courts  of  the  nation  to 
which  the  emptor  belongs,  judging  according  to 
that  law,  and  to  treaties  (if  any)  subsisting  be^ 
tween  the  states  of  the  captor  and  claimant/- 

( Answer  to  Pruman  Memorial.) 
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The  nature  and  :grounds  of  this,  exolusive  prize 
jurisdiction  in  the  ndtido  of  the  captor,  and  the 
legal  jBffects  flowing  from  ita  exercise,  ^re  so  ckarly 
detailed  by  Riitberforth^in  his  Institutes ^ofNatu-* 
ral  Law,  that  1  will  h&fe  quote  that  detail  at  Iftr^e 
in  place  of  giving  my  own,  '  / 

This  right  of  the  nation  of  the  captor  (aaya 
.  Rutherforth,  2d  voL  p.  596)  is  founded  upon  ano- 
ther, i.  e.  the  right  of  the  nation  to^  inspect  into 
the  concjuct-of  the  captprsy  hoth  because  they  are 
members  of  the  estate,  and  because  ^tt  is.  unstcera- 
Vlett>:all  »iher  states ;  for  tohat  tJtey  do  in  war 
is  dona,  Htker  undjsr  iti^  general  m  under  its  spe- 
cial commissiorh,  *^  The  captorsr,  therefore,  (p* 
**.$97)  a»  obliged,  upon  acbouDt  oJT  the  Jiirisdic- 
'*  tion  whicli  the  state  has  over  their  person6,^to 
"  bring  such  ships  or  gaods;i^  they  seize  oh  the 
**^  main  oceaa  into  their  porta :  tind  they  cannot 
*^  acquire  property  in  thero  till  the  state  has  de- 
"  termined  whether  they. tirere  lawfully  taken  or 
'^  not:  This  right  Wliioh  their  own  state  has  to 
*^  determine  this  matt;er  is  so  far  an  excludve  one, 
*'  that  no  other  state  can  claim  t^  judge  of  their 
*^  behaviour  till  it  has.  been  thoroughly  examined 
"  into  by  their  own  :  both  bees^us^  no  other  state . 
**  has  jurisdictioaover  their  persons,  and  likewise 
'^because  no  other  state  is  answeit^ble  -for  what 
*^  %hey  do.  .  But  the  state  to  which  thiC  captots 
^^  belongs  whilst  it  is  thus  examining  into  the  be- 
'<  haviour  of  its  own  members^  and  deciding  whe- 
'^  ther  the  ships  or  goods  which  they  have  seized 
^  lipoo  ara  lawftilly  taken  6r  not,  is  determining 
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"  a  controversy  betweenits  own  members  ami  the 
"  fortJigners  whcr  <iiarm  the  ships  or  the  goods  : 
"  and  this  controversy  did  not  arise  within  its  own 
*^  territory)  but  on  the  niain^  ocean.  '  *Fhe\  right, 
"  therefore,  whi|fth  it  exercises  is  not  emit  juris- 
*'  diction;  and  the  civil  l^w  ^lich  is  pec^lrar ' to 
"  it*  ovirn  territory  i^  not  the  la^  by  whic^  i\  ought 
"W  proceed ;  neilhor  the  place  where  the  con- 
**troversy  arose,  nor"  the  parties  Who  are  con- 
**  cethed,  are  subject  to  that  law."  The  only  law 
**  by  which  it  chn  be  determined  Is  the  ftn<?  of  na- 
**-<%r»'appRe(T  tor  the  collective^  bod?fe«  of  civil 
"societies  ;•  that  is,  die  4aw  of  natrons,  utaless  in- 
**'deed  th6ne  have  lieen  particular  treaties  tnrqfdc 
"  between  the  two  states  to  which  the' captors  and 
"  claimants  belniig,  &g.'^  • 

<'Tbis  right  of  the  state  td  which' the  capfors 
'^betong,  (p.  ^598)  to  judge  rfxclusively,  uhot  a 
"  complete  juri8di€tia9u,  The  captOtSy  ^ivhd  arb  fts 
"  members,  are  bound  to  submit  to  its  sentence, 
"  though  this  sentence  should  happen  to  be  er- 
'^  roneous,  because  it  has  a'^compk&te  jurisdiction 
'*  over  their  pe^ons.  Bui  the  other  parties  in 
"  the  cimtrofc'er^i  as  they  inre  members  of  another 
'^  state,  nrer  oi^Iy  b^und  to  Submit  to  its  sentence, 
'^  as  far  as  this  smteHce  4$  agreeahle  to  the-  law 
^  of  nations  m'  t^  particular  treaties,  becmise  it 
'^  Has  no  luirisdietion  over  then»,  in  respect  either 
*^  of  their  persons-  or  of  the  thi^g^  that  af  e  the  [stib* 
'*  ject  of  the  controversy  ;•*-*/'  justice  therefore  is 
'^nc^  done  thnm^  theumay^applff  to  their  own 
^'  state  for  a  remedy  %ohfieh  may  consistently  Aoiih 
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^*  ike  Vbm  of  natiaiiif  give  them  a  remedy,  either 
'^hy. solemn  war,  or  hy  reprisals.     In  order  to 
•«  determine  when  their  right  to  apply  to  their  own 
"  state  begins,  we  must  inquire  wjien  the  exclu- 
*•  sive   right  of  the  other  state  to  judge  in  this 
•*  controversy   ends.     As  this  exclusive  right  is 
**  nothing  «lse  but  the  right  of  the  state  to  which 
« the  captors  belong,  to  examine  into  the  con- 
^  duct  of  its  own  members,  before  it  becomes  an- 
**  ewerable  for  what  they  have  done,  such  exclu- 
^  sive  right  cannot  end  until  their  conduct  has 
«  been  thoroughly  examined.   Natural  equity  will 
«  not  allow  that  the  state  shpuld  be  answerable 
**for  their  acts,  until  thos6   acts  are  examined 
«  by  all  the  ways  which  the  state  has  aj^pointed 
«  for  this  purpose.     Since,  therefore,  it  is  usual  in 
'"  maritime  countries  to  establish  not  only  infe- 
«*  rior  courts  of  marine,  to  judge  what  is  and  what 
«  is  not  lawful  prize  ;  but  likewise  superior  courts 
*•  of  review,  to   which  the  parties  may  appeal, 
**  if  they  think  themselves  aggrieved  by  the  infe- 
**  rior  courts  ;  the  subjects  of  a  neutral  state  can 
''  have  no  right  to  apply  to  their  own  state  for  a 
'*  remedy  against  the  erroneous  sentence  of  an  in- 
«  ferior,  untU  they  have  appealed  to  the  superior 
"  court,  or  to  the  several  superior  courts,  if  there 
«  are  more  courts  of  this  sort  than  one,  and  until  the 
*«  sentence  has  been  confirmed  in  all  of  them.  After 
^  the  /sentence  of  the  inferior  courts  has  been  thus 
«  confirmed,  (the  very  case  of  the  Betsey,  Fur- 
« long,)  the  foreign  claimants  may  apply  to  their 
*'  own  state  for  a  remedy  if  they  think  themselves 
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'^  aj^eved  :  but  the  law  of  nations  wUl  not  eAti-^ 
"  tie  them  to  a  remedy  unless  they. have  been  ac- 
^^  tually  aggrieved,  and,  evei}  if  upon'  jtheir  owi> 
'^  report  they  appear  in   the  judgment  of  their 
"  own  state  to  have  been  actually  aggrieved  ;  yet 
'*  this  will  not  justify  it  in  declaring  war  or  in 
^  making  reprisals  immediately*    When  the  matr 
^  ter  is  carried  thus  far,  the  two  states  become  the 
''  parties  in  the  controversy*    And  since  the  law 
''  of  nature,  whether  applied  to  individuals  or  ei- 
*^  vil  societies,  abhors  the  use  of  force,  until  force 
"becomes  necessary,  the  supreme  governors  of 
"  the  neutral  isitate,  before  they  proceed  to  solemn 
"  war  or  to  reprisals,  ought  to  apply  to  the  su- 
^'preme  governors  of  the   other  state,  both   to 
"satisfy  themselves  that  they  have  been  rightly 
"  informed,  and  likewise  to  try  whether  the  con- 
"troversy  cannot   be   adjiMsted   by  more  gentle 
"methods/' 

From  the  foregoing  quotations  it  may  be  col- 
lected, that  the  jurisdiction  of  the  court  of  the 
capturing  nution  is  complete  upon  the  point  of 
property — that  its  sentence  forecloses  all  contro- 
versy between  claimcmt  and  capUn^Hj  and  those 
claiming  under  them — and  that  it  terminates  for 
ever  all  ordinary  judicial  inquiry  upon  the  mat" 
ter  of  it.  Theae  are  the  unquestionable  effects 
of  a  final  admiralty  sentence,  and  in  these  re* 
spects  it  is  unimpeachable  and  conclusive.  But 
the  doctrine  involved  in  Mr.  Gosling's  objection 
reaches  infinitely  further.  It  swells  an  incidental 
jurisdiction  over  things  into  a  direct,  complete. 
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and  uoqualified  control  over  nations  and  their 
citi^ns.  The  author  I  have  just  quoted,  proves 
incontestibly,  by  arguments  drawn  froin  the  na- 
ture and  foundation  of  prize  cognizance,  that  this 
doctrrne  is  absurd  and  inadmissible — ^that  nei- 
ther the  United  States,  nor  the  claimants  its  citi- 
zens, are  bound  to  take  for  just  the  sentence  of 
the  Lords,  if  in  fact  it  is  not  so  ;  and  that  the  af- 
firmance of  an  illegal  condemnation,  so  fkr  from 
legitimating  the  wrong  done  by  the  original 
seizure^  and  precluding  the  neutral  from  seeking 
reparation  for  it  against  the  British  nation,  is  pe- 
culiarly that  very  act  which  consummates  the 
wrong,  and  indisputably  perfects  the  neutraPs 
right  of  demanding  that  reparation  through  the 
medium  of  his  own  government. 

If  I  had  no  opinion  to  combat  but  that  of  the 
agent,  ona  point  so  extremely  plain,  I  would  con- 
tent myself  on  this  part  of  the  :iaibject  with  what 
has  been  said.  But  the  agent's  opinion  has  de- 
rived countenance'  from  a  source  too  respectable 
to  be  slighted,  and  I  will*  therefore,  bestow  some 
further  consideration  on  it- 
It  results,  from  the  equality  and  independence  of 
nations,  that  the  jurisdiction  entrusted  to  one  nation 
for  wise  and  equitable  purposes,  by  that  law  which 
is  common  to  all,  shall  not  be  allowed  to  encroach 
upon  the  rights  of  other  states,  or  (which  is  the 
same  thing)  those  of  their  citizens  or  subjects. 
The  municipal  law  of  every  well  regulated  com- 
munity, in  which  the  ends  of  social  union,  and 
the  moral  duties  arising  out  of  it,  are  understood. 
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will  furifish  us  with  the  axiom — "  sic  utere  tuo  ut 
^'  alienum  non  laedas/'  This  axiom,  although  in- 
corfiorated  into  the  local  code  of  many  countries, 
belongs  to  and  forms  a  part  of  the  law  of  nature ; 
and  if  such  is  the  rule  which  natural  as  well  as 
civil  law  prescribes  to  individuals  in  their  social 
relations,  it  is  not  to  be  conceived  that  the  law  of 
nations,  which  considers  states  as  so  many  indi- 
viduals upon  a  footing  of  relative  equality,  com- 
municates jurisdiction  to  any,  without  annexing 
a  condition  to  the  grant,  that  in  its  exercise  it  shall 
not  trench  upon  the  rights  of  any  other  member 
of  the  great  society  of  nations. 

If  the  largest  possible  scope  be  given  to  the 
jurisdiction  in  question,  still  it  is  a  jurisdiction 
which  must  be  rightfully  used  by  the  state  that 
claims  it.  The  law  of  nations  cannot  be  supposed 
to  give  to  one  state  the  right  of  invading,  under 
judicial  forms,  the  property  of  another.  The 
power  i\  does  give  is  that  of  examining  and  justly 
deciding  (directly  upon  the  conduct  of  its  own 
members)  and  (incidentally)  upon  th^  rights  of 
neutrals,  in  matters  of  prize ;  but  it  would  be  a 
libel  upon  the  law  of  nations  to  say,  that  a  decision 
contrary  to  justice,  against  those  who  are  equal  to, 
and  independent  of,  the  court  pronouncing  it,  is 
warranted  by  any  jurisdiction  known  to  that  law. 
Such  a  decision,  it  may  confidently  be  urged,  has 
and  can  have  nothing  but  physical  power  to  sus- 
tain it.  However  it  may  be  pronounced  under 
colour  of  an  existing  authority,  it  can  never  be 
by  virttu  of  it 
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The  law  of  aatioas,  which  is  a  Bystem  of  mo- 
ral equity  applied  to  civil  societies,  respeets,  and 
»  calculated  to  shield  from  infriogement,  the  rights 
of  all^  without  •  preference  to  any.  If  it  recog- 
nizes and  protects  the  right  of  a  belligerent  to  de- 
termine  the  question  of  prize  or  no  prize,  accord- 
ing to  the  rules  it  has  ordained,  it  also  acknow- 
ledges and  protects  the  right  of  a  neutral  to  his 
merohaAdise  and  vessels  not  confiscable  by  .those 
rules.  And  if  the  former  right  is  abused  or  ex- 
ceeded (from  error  or  design)  to  the  manifest 
violation  of  the  latter,  that  law  which  •  has  both 
equmlhf  under  its  protection,  will  vindicate  the 
right  so  violated,  by  entitling  the  party  injured  to 
redress* 

The  loost  strenuous  advocate  for  the  omnipo- 
tence of /prise  jurisdiction,  would  hardly  viduture 
to  advance  so  bold  an  absurdity  as  that  the  law  of 
nations  confers  an  unlimited  discretion  upon  those 
who  act  under  it.  On  the  contrary,  it  is  univer- 
sally agreed  (vid.  Lee  on  Captures,  238 — Ansr. 
to  Prussian  Memorial,  2 — Riith.  ubsupr.  Sec.  Slc*) 
that  the  use  of  the  jurisdiction  is  regulated  and 
bounded  by  the  law  which  grants  it.  Who  does  not 
see^  then,  that  if  it  is  used  contrary  to  the  regu- 
lations, or  stretched  beyond  those  limits,  such  use 
is  wrongful  in  respect  of  the  neutral  nation,  and' 
its  citizens  affected  by  its  operation  1  And  if  it 
be  wrongful,  how  can  it  bo  maintained  that  the 
neutral  nation  and  its  injured  citizens  are  remedi- 
less ?  •But  if  admiralty  decrees  are  to  carry  along 
with  them  incontrovertible  evidence  of  their  own 
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legality  ;  if  they  are  to  be  sheltered  by  a  veil  of 
imaginary  sanctity,  from  ^11  scrutiny  or  examina- 
tion into  their  merits — ^if  they  areto  pass  upon 
the  world  for  just,  although  palpably  oppressive^ 
it  is4n'  vain  that  the  law  of  nations  has  circum- 
scribed prize  cognizance^  and  laid  down  rules  of 
conduct  for  those  to  whom  it  is  committed  !  No 
sophistry  can  establish  this  pc^tion,  that  although 
a  flagrant  wrong  has  been  done  by  one  nation  to 
another,  under  the  pretext  of  the  law  of  nations, 
that  very  law  prohibits  retribution ;  or,  that  an  in- 
jurious act  becomes  to  all  effectual  purposes  a 
lawful  one,  for  no  other  reason  but  because  it  has 
been  done. 

The  only  ground  upon  which  admiralty  juris- 
diction ever  has  been  or  can  be  rested,  shows  that 
a  sentence  under  it,  is  not  to  be  conclusively  taken 
•to  be  legal.  A  belligerent  has  this  jurisdiction 
for  its  own  safety — because  it  is  answerable  to 
other  nations  for  the  conduct  of  its  captors. 

It  is  allowed  es^clusive  cognizance  of  the  cap- 
ture, for  the  purpose  of  ascertaining  .whether  it 
will  confirm  it,  and  thus  complete  its  own  respon- 
sibility, or  give  to  the  claimant  adequate  redress 
against  the  captor,  and  thus  exonerate  itself.  Until 
it  has  piade  this  tiscertainment  (provided  it  is  not 
delayed)    the  neutral  has  not  in  g^neral^    any 


*  I  say  in  general^  because  there  may  be  cases  where  the  natioH 
may  be  answerable  immediately,  or  at  least  before  the  cause  has 
gone  through  every  possible  stage, — as  where  the  capture  is  vnder 
the  special  orden  of  the  state^  &c^ 
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The  niUiional  liability  is  suspended  while  the  sub-' 
ject  is  regularly  9iib  judice  between  captor  and 
claimant,  because  it  is  yet  undecided  whether 
the  state  will  adopt  the  injury,  and  convert  it  from 
a  private  to  a  public  one. 

The  judgment  of  itR  Prize  Court,  in  the  last  re- 
sort^ in  general,  perfects  or  destroys  that  liability^ 
If  4t  grante  adequate  redress,  there  is  nothing  to 
be  answerable  for;  but  if,  instead  of  doing  so, 
it  completes  the  original  injury  by  rendering  it 
irreparable  by  any  ordinary  means,  the  national 
responsibility  is  obviously  perfect.  The  injury 
becomes  its  own;  and  the  neutral,  from  being 
compelled  to  ask  redress  against  the  capter,  is 
now  authorised  to  ask  it  against  his  nation^  which 
1ms  shekered  him  from  his  just  demands.*^ 

Grotius,  b.  3,ch.  2,.sec*  5,  (treating  of  reprisals) 
states  expressly  that  e  judicial  sentence  plainly 
against  right  to  the  prejudice  of  a  foreigner,  en- 
titles his  nation  to  obtain  reparation  by  reprisals  ; 
^^fiyr  Uu  authority  of  the  judge  is  not  of  the  same 
^*  force  against  slrang^s  as  subjects.  Here  is 
<'  the  diflerence  :  subjects  are  bound  up  by  the 
**  sentence  of  the  Judge,  though  it  be  unjust,  so  as 
'^  they  cannot  oppose  the  execution  of  it  lawfully, 
**  nor  by  force  recover  their  own  right,  for  the 
"  ^ificacy  of  that  power  un4er  which  they  live  : — 


^  Vide  GroCitis,  Lib.  2|  ch«  21.  seict*  1, 2,  and  S ;  and  2  Ratfi. 
Inst*  Nat.  hsMf  p.  51$. 
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"  But  strangers  have  coercive  power*'  (i.  e.  re- 
prieals  of  which  the  author  is  treating)  **  though 
''  it  be  not  lawful  to  use  it,  whilst  thejf  may  re- 
^*  cover  their  right  in  a  judicial  toajf." 

So  that  Grotius  agrees  with  Rutherforth  that 
the  nation  of  the  captor  is  so  far  from  being  dis- 
charged of  its  responsibility  for  a  wrong  com- 
mitted by  him,  by  means  of  a  definitive  decree  of 
its  prize  tribunal  denying  justice  to  the  neutral 
claimant,  that  this  very  circumstance  consummates 
that  responsibility,  and  he  opposes  himself  une- 
quivocally to  the  novel  doctrin9  that  the  Courts 
of  Marine  of  this  or  any  other  country  can  bind 
'  strangers  to  receive  their  sentences  as  indisputa- 
bly legal,  when  they  are  in  truth  otherwise. 

The  same  principles  will  be  found  in  Lee  on 
Captures,  (treating  of  reprisals)  and  in  Vattel  on 
the  same  subject.  It  is  doubtless  true  that  the 
law  of  nations  prescribes  to  states  reciprocal  re- 
spect for  the  maritime  jurisdictions  of  each  other  ^ 
and  for  the  sentences  flowing  from  them. .  It  is 
necessary  to  their  repose  that  they  should  not 
encourage  or  act  upon  captious  complaints  against 
such  sentences.  But  there  is  no  law,  nor  can  a 
shadow  of  authority  be  produced,  to  prove  that 
there  is,  which  prescribes  to  states  implicit  ne&- 
mission  to  them,  when  well-grounded  complaints 
are  made  against  them.  On  the  contrary,  it  is, 
under  such  circumstances,  the  duty  of  the  9tate 
whose  citizens  are  oppressed  to  seek  reparation 
for  the  damages  produced  by  them.  It  is  self- 
evident  that  a  belligerent  has  not,  by  the  law  of 
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lAationSy  the  power  of  adjudging  away  the  pro^ 
perty  of  neutrab  not   liable   to   condemnation. 
But  a  belligerent  has  this  colossal  power  in  its 
utmost  size,  if  the  decrees  of  its  Prite  Courts  are 
in  every  view  to  be  irrefragable  testimony  of  their 
justice.     How.  is  the  want  of  right  to  pass  a  de- 
cree by  which  a  neutral  has  been  injured  to  be 
established,  if  that  very  decree  is  admitted  to 
prove  undeniably  tliat  the  right  existed?     How 
is  oppression  to  be  shown  or  redressed,  if  that 
which  constitutes  its  essence,  and  gives  to  it,  its 
character  and  quality,  is  precisely  that  which  le-- 
gitimates  and  shields  it  from  investigation  ?     A 
final,  unjmt  judgment  against  a  neutral,  says  the 
law  of  nations,  is  a  good  ground  for  reprisals^ 
because  no  other  mode  of  compensation  rs  left. 
DUt  Mr.  Gosling  informs  us  that  the  groind  of 
reprisals  is  annihilated  in  the  moment  of  its  birth ; 
for,  that  as  soon  as  the  unjust  judgment  is  passed, 
the  law  of  nations  presumes  that  it  is  a  lawful 
judgment,  and  forbids  all  the  world  to  doubt  or 
questibn^  it ! 

It  is  obvious  that  between  independent  states, 
none  of  which  can  have  authority  over  the  others, 
one  cannot. €l[ssume  to  itself  an  exclusive  power 
of  interpreting  tha  law  of  nations  to  the  prejudice 
of  the  rettt.  So  long  as  the  interpretation  put 
upoa  that  lav^  is  a  proper  one,  and  works  no  in- 
jury to  any  other  state  or  it»  ^citizens,  all  ^re 
under  a  moral  Qbligation  to  acquiesce  in  it,  be- 
cause all  are  bound  by  the  rule  it^^elf ;  but  purely 
if  the  mJe-  iW  misconceived,  or  if  rules  unknown 

28 


Digitized 


by  Google 


[  214  ] 

to  the  law  of  nations  are  attempted  to  be  intror 
duced  by  one  natioii  to  the  detriment  of  another, 
the  independence  of  nations  is  a  terra  without  a 
meaning,  if  this  is  to  be  submitted  to. 

To  adminigter  the  law  of  nations  is  the  ac- 
knowledged province  of  a  Prize  Court ;  and,  while 
acting  within  this  province,  (which  can  only  ap- 
pear from  its  decrees,)  none  a.re  authorized  to 
complain  of  it ;  but,  when  it  occupies  itself  in  ad- 
ministering some  other  law  by  which  the  societj 
of  nations  is  not  bound,  it  is  out  of  its  province, 
and  has  no  claim  to  the  acquiescence  of  those 
whom  its  sentences  may  prejudice.  If  it  be  true 
tliat  the  definitive  decree  of  a  Prize  Court,  though 
contrary  to  the  law  of  nations,  binds  the  nation 
of  the  claimant  to  admit  the  propriety  of  its  prin- 
ciples) as  well  as  forecloses  judicial  controversy, 
the  court  so  decreeing  has  legislated  pro  hac.vice, 
not  adjudged.'  For 'the  decree  introduces  a  new- 
law  for  the  case,  and  does  not  execute  that  which 
already .  exists.  What  more  can  be  said  of  a  law 
than  that  it  has  a  title  to  implicit  submission,  and 
creates  the  rules  which  it  enforces  \  That  a  Prize 
Court,  whether  inferior  or  superior,  of  any  one 
nation,  has  this  extravagant  authority  of  legis^ 
lating,  in  the  shape  of  admiralty  sentences  as  op- 
portunities occur,  so  as  to  bind  the  *  independent 
nations  of  the  universe,  is  a  proposition  so  mon- 
strous, that  to  be.  rejected  it  needs  only  to  be 
stated. 

One  of  Grotius's  commentators,  speaking  of 
his  idea  of  a  positive  law  of  nations;  remarks, 
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'^  tbat  the  want  of  a  volantary  union  amongst  the 
**  several  nations  of  the  world,  is  the  reason  why 
''  ther^  is  in  this  great  society  no  kgiilative  pow- 
«<T."(2Rutb.  463.) 

He  was  not  aware  of  the  boundless  effect  of 
admiralty  sentences — or,  instead  of  being  able  to 
find  no  legislative  authority  among  nations,  he 
would  have  discovered  it  to  reside  in  every  supe- 
rior Prize  Court  in  Europe,  under  the  semblance 
of  judiciary  power. 

In  short,  Mr.  Gosling^s  position  turns  upon  a 
total  misconception  of  the  true  principle  appli- 
cable to  this  question.  The  definitive  sentence  of 
an  admiralty  court  is  conclusive  upon  the  subject 
of  it,  so  as  to  justify  the  captor,  establish  his  pro- 
perty, and  divest  that  of  the  claimant.  In  reference 
tp  ordinary  judicatures,  the  matter  of  such  a  sen- 
tence can  never  be  drawn  ad  alivd  examen.  So 
far  is  true — but*  while  in  this  view  it  operates 
conclusively  by  the  common  consent  of  mankind, 
.and  froi^  the  nature  of  the  thing,  it  leaves  open, 
or  rather  begets,  the  queistion  of  injury  and- claim 
to  compensation  as  between  the  nations  of  cap- 
tor and  claimant  \  the  final  quality  of  the  sen- 
tence, %n  one.  res^ecty.is  the  best  reason  why  it 
should  not  be  so  in  the  other.  It  is  by  that  final 
quality  that  the  claimants  hopes  of  ordinary  re- 
tribution are  destroyed-— it  is  that  final  quality 
that  protects  the  captor  from  *the  just  demands  of 
the  claimant — and  it  is  that  which  completely 
transfers  the  original  wrong  from  the  captor  to  his 
government^  whe,  by  sheltering  him  through  the 
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instrurhentalUy  of  an  unquestionable  judgment 
from  all  individual  responsibility,  takes  his  aet 
upon  itself,  and  shows  its  intention  of  standing  the 
consequences.  Can  it  be  indagined  that  the  bel- 
ligerent is  relieved  from  its  liability  for  the  irregu- 
lar behaviour  of  its  commissioned  cruizers,  be- 
cause it  has  done  that  which  renders  this  liability 
the  only  instrument  of  reparation  ?  Can  it  be  be- 
lieved that  it  exonerates  itself  from  the  obliga- 
tion to  repair  eventually  the  wrong  sustained  by 
a  neutral  from  its  fleets  and  privateers,  merely  by 
refusing  to  compel  compensation  frOm  the  wrong 
doers  1 

Among  all  th6  principles  ever  attempted  to  be 
established  in  former  times,  to  the  ruin  of  neiitral 
commerce,  and  the  introduction  of  lawless  plun- 
der upon  the  ocean,  none  can  be  Selected  that 
equals  this.  If  once  it  shall  be  'admitted*  that  an 
admiralty  sentence  must  be  received  as  just^  how- 
ever it  may  be  in  fact,  there  is  no  species  of  de- 
predation to  which  neutrals  may  not  be  subjected. 
The  memoirs  of  Frjance  and  the  placart.  of  Hol- 
land, may  be  revived  and  executed  in  their  utmost 
rigour  without  danger  of  reprisals :  since,  if  con- 
firmed by  admiralty  sentences,  their  effects  are 
not  to  be  murmured  against !  Constructive  block- 
ades may  be  set  up  without  limit,  for  adnriralty 
sentences  can  legalize  them  !  I  do  not' mean  to 
intimate  that  such  would  be  the  (JOnductof  this  or 
any  other  government  iii  particular.  It  is  enough 
that  such  may  hCy  (although  we  know  that  such 
ha^  been)  the  conduct  of  maritime  states;  and  I 
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am  at  Kbferty-to  ^trgue  against  a  principle  from  its 
posaible  perniciou«  coneequences.  Heretofbre  it 
has  been  supposed  that  this  sort  of  conduct  found 
its  only  warrant  in*  physical  power  ]  but  the  new 
principle,  that  admiraUy  sentences  can  justify 
every  thing  by  an  ex  post  facto  purification,  will,  if 
it  shall  be  adopted,  place  it  upon  the  basis  of  mo- 
ral right  ;  or,  in  other  words,  it  is  a  contrivance  to  . 
xhake  the  law  of  nations  uphold  and  justify  the 
violation  of  its,  own  rtdes. 

The  law  of  nations  is  differently  understood  in 
different  countries.  In  most  countries  the  instruc- 
tions of  the  sovereign  are  held  to  be  the  law  of  its 
admiralties,  without  reference  to  their  coincidence 
with  the  law  of  nations.  War  has  in  general  pro- 
duced such  in.strwJtions,  and  they  have  not  always 
been  conformable  to  the  only  law  by  which  Prize 
Courts  oiight  to  determine.  A  neutral  nation,  how- 
ever, has  a  perfect  right  to  have  the  claims  of  its  citi- 
zens in*matters  of  prize  decided  accprding  to  the 
law  of  nations,  let  the  instructions  of. the  belli- 
gerent governtnent  be  what  they  may  ;  hot.  this 
right  never  has  been,  and  never  will  be,  regarded 
by  ttidrittme. jurisdictions,  whatever  we  may  be 
told  to  the  contrary.  It  follows,  that  the  rights 
of  neutrals-  are  often  sacrificed  ;  but,  being  sacri- 
ficed by  admiralty  sentences^  acting  .upon  the  in- 
structions 6f  the  government,  there  can  be  no 
remedy  for  the  neutrals,  if  these  sentences,  though 
notoriously  founded  on  instructions  at  variance 
with  the  law  of  nations,  are  to  be  conclusively 
pifeeumed  to  be  in  ei^act  conformity  with  that  law. 
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Thus».  although  the  iostructiona  were  unlawful, 
and  th^.  seizure  under  them  equally  so ; — although 
the  condemnation  was  evidently  unjust^  and  the  af- 
firmance in  the  last  resort  (of  course)  no  better ; 
although  by  this  illegal  series  the  neutral  was 
oppressed,  and  the  rights  of  his  nation  violated 
in  his  own-^the  affirmance  in  the  last  resort,  by  a 
retrospection  peculiarly  operative,  sanctioned  the 
whole  transaction  ;  thus  beginning,  progres>iDg 
and  ending  in  wrong,  andJ>y  accumulating  one  in- 
jury upon  several  others,  left  no  injury  remaining  ! 

Without  going  into  further  detail  on  this  part 
of  the  subject,  (upon  which  I  have  already  laaid 
more  than  1  believe  to  be  necessary)  it  may,  I 
think,  be  safely  concluded  that  th^  sentence  of 
the  Lords  did  not,  and  cannot,  btad  the  neutrc^l 
claimants  or  their  nation,  to  deem  it  just ;  but  that, 
on  the  contrary,  if  in  truth  it  was  otherwise,  that 
sentence  was  the  unequivocal  perfection . of  the 
original  inyury  produced  by  irregular  or  illegeJ 
capture,  and  gave  to  the  claimants  and  th^ir  na- 
tion ^  complete  right  by  the  law  of  nations  to 
seek  reparation  for  the  loss  and  damage  result- 
ing from  such  capture  against  the  government  of 
Great  Br,itain.  ,       :    . 

Independent  of  the.  treaty,  sii^h  unquestionably 
would  have  been  the  law.  It  is  now  to  bp  seen 
bow  far  th^. establishment  of  this  conclusion  is 
entitled  to  influence  the  construction  of  the  treaty, 
with  a  view  to  the  case  before  us. 

The  preamble  of  tbe  7th  article  pets  forth  ia 
coniplainton  the  part  of  divers  ^'^^i'^^^^^^^^' 
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"that  during  the  eoupse  of  tiie  war  in  which  his 
Majesty  was  then  engaged,  they  had  sustained 
considerable  losses  and  damages  by  reason  of 
irrc^idar  and  illegal  captures  or  condemiiations 
of  t^eir  vessels  and  other  property,  under  colour 
of  tiuthority  or  comnmsioii^i  from  his  Majesty  ;" 
and  "  that  from  various  circumstances  belonging 
to  the  said  cases,  adequate  compensation  for  the 
said  losses  and  damages  could  not  then  be  ac- 
tually obtaifud.  had  and  received,  by  the  ordi* 
nary  course  of  judicial  proceedings.^^ 

Such  were  the  grievances  existing,  or  suppos- 
ed to  exist,  at  the  time  of  making  the  treaty,  for 
the  reparation  of  which  the  British  government 
was  ultimately  answerable  by  the  law  ofnaiionsy 
as  \iss  been  already  shown.  Upon  the  principles 
above  stated,  however,  it  is  apparent,  that,  gene- 
rally speaking,  the  responsibility  of  the  British 
government  to  the  American  claimai/t  was,  at  the 
time  of  niaking  the  treaty,  (eyen  supposing  his 
complaint  to  be  well-founded  in  regard  to  the 
capture  or  condemnation)  incomplete'. 

Jt  did  not  then  appear  that  justice  was  unat- 
tainaible  by  the  claimant  against  the  captojr 
through  the  Lords  of  Appeal,  since  at  that  time 
the  Lords  had  decided  nothing.  The  law  of  na- 
tions declares,  that  before  the  neutral  shall  have 
any  detriand  against  t^e  captor's^  govern  men  t,  he 
shall  endeavour  to  obtaia  redress  against  the 
ca/ptor  himself  by  all  the  judicial  means  in  his 
power.  At"  the  time  of  making  the  treaty  such 
endeavours  had  iiot  been  used  by  the  An[>erioan 
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claimants  to  the  extent  required,  for  the  mosft  for- 
ward of  their  cases  were  Blill.sub  judice.  v  There 
had  been  no  denial  of  right  (in  the  language  of 
Grotius)  by  the  Lords  of  Appeal.  The  senblfeiq^es 
of  the  inferior  courts  had  not  '(in  the  langua^  of 
Rutherforth)  been  in  any  instance  confirmed^  or 
in  any  shape  acted  upon  by  the  superior.  There 
had  not  been  even  an  unteasonable  delay  of,  jus- 
tice against  the  captor.  It-  follows  that  the  Ame- 
rican government  was  not  authorized  to  demand 
from  the  British  government  immediate  and  un- 
conditional compensation  for  the  captures  or 
condemnations  oC  Which  its  citizens  complained; 
since  (even  supposing  them  to  be  irregular  or  il- 
legal, as  alleged)  it  was  yQt  to  be  known  whetJur 
the  claimants  4:otjdd  or  could  not  procure  ind^em- 
niJUation  against  the  captors  in  the  ordinary 
course  of  justice ;  and  this  could  only  be  known, 
in  cases  where  there  were  responsible  captnTS^ 
by  the  direct  or  analogous  determinations  of  the 
Lords  of  Appeal.  The  framers  of  the  treaty 
were  to  adapt  their  stipulations  to  a  state  of  things 
which  had  not  yet  arrived,  but  which  it  supposes, 
and  upon  which  it  was  to  operate.  -They  were 
..^to  adapt  it,  in  a  word,  to  the  rights  of  the  one 
party  and  the  eveijitual  obligations  of  the  other. 
They  do  not  provide,  therefore,  **  that  for  the 
'^  losses  and  damages  arising  from  the  irregular 
"  or  illegal  captures  or  condemnations  complain- 
"  ed  of,  the  British  government  will,  at  all  events, 
"  make  compensation  ;"  but  thf^y  provide  as  fol- 
lows ;  ^'  that  in  all  suoti  cases>  where  adequate  com- 
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^^'tfensation  cannotj.for  'whaierBr  reason^  be, now 
*^'m€tually  obt^iineid,  hadand  received  by  the  said 
"  merthanU  and  others  in  ike  ordiftary  course  of 
^^^justice\  full  and  compJlete  compensation  for  the 
"-salae  will  be  marfe.  hy^the  British  government 
"  to  the  said  complainants." 
•  The  treaty  was  made  before  events  had  paved 
the  viray  for  its  immediate  effetut.  It  takes  up  the 
subject  of  national  redress  by  anticipation.  It 
states  the  ingredients  necessarj'  to  constittite  a 
valid  demiind  under  it,  although  all  the  requisite 
ingredients  did  not,  and  could  not,  then  exist.  It 
imposes  it  upon  the  claimants  as  a  duty  to  seek 
redress  against  th6  individual  wrong-doer  by  all 
competent  ordinary  means,  the  result  of  which 
could  not  then  be  foreseen ;  and  it  is' upon  the 
eventual  failurie  of  such  means,  without  ajiy  laches 
on  his  part,  that  it  authorises  him  to  seek  repara- 
tioA  from  the  g6vernment  of  Great  Britain.  Such 
a,  provision,  if  I  comprehend  it  rigbtly,  is  pre- 
cisely what  the  law  of  nationl^  would  diotiite,  and 
is  framed  in  the  very  spirit  oi'thaf  Jaw.  The  eminent 
negociators  who  adjusted  it  seem  to  have  had  in 
their  view  not  only  the  substan^6  bat  the  words 
of  jvhat  is  said  by  jSroJtius  ia  a*  passage  before 
citedy  that  the  lieutral  has  w^cltim  to  <5oiflpensa- 
tion^ftom  the  state  to  ^h^fch  the  jvrong-doer  be- 
longs, '^:  whilst  he  rH(M^'^^c&cer  IHs  rigfit  in  ajur 
dicial  waafJ*^     , 

\  iTiose  who.  plo^^;^  differeat  interpretation  upcm 
the  treaty ,.>8a/-  ^'  ^^^  ^^  refers  to  cases  to  which 
"  cireumf^^^^^  belonged^  tfiat  rendered  the  pow^ 
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'^er  of  I3%e  Supreme  Cdurt  qf  iHi$  cmmtfy,  a€t- 
*^  ing  according  to  its  ordid^try  ruUsy  tw^ompe" 
^  tent  to  afford  complete  eompeneation.^^* 

So  far  as  this  construc.iioii  professes  to  stanil 
opoD  the  spirit  of  the  Xrealyv  er  to  execute  tiie 
probable  views  of  the  contraeting  parties,  I  op- 
pose to  it  the  consicteration  that  k  stops  short  of 
such  ao  engagement  on  the  part  of  Great  Britain 
as  the  law  of  nations  would  prescribe. 

That  law  doe^s  not  measure  the  responsibility 
of  a  belligerent  for  illegal  captures,,  as  prize, 
nerely  by  thit^  powers  which  it  chooses  to  vest  in 


*  The  cases  admitted  to  come  witfaii>  this  interpcetation  are, 
$6  far  as  I  have  been  able  to  colhct,  as  foDpvs  : 
^  In  cases  of  seizure,  under  the  revoked  oi^ders  of  council,  tliie 
Lords  have  held,  thai  theji^are  bouod,  .«ipona  reversal  of  the 
condemnation,  to  consider  the  captor  as  so  far  justified  by  them, 
as  to  be  excused  from  costs  and  damages.  In  such  cases,  there- 
fore, it  is  supposed  that  the  commissioners  have,  with  a  view  lo 
those  costs  and  damages,  power  to  award  them  agaihstihe  Bfhnh 
government    -  * 

AVhere  restitution  is*decr^d  after  a  sale,  t^e  Lerds  are  beuBid 
by  the  Prize  \ctto  give  no  more  than  the  nett  proceeds,  9ad  if 
these  proceeds  shou^  be  short  of  ade<^ate  oonH)ensation,  it  is 
supposed  that  wehay-iihe  power  to  award 'the  deficiency  against 
th^  British  government,  since  the  Lordk  were  incompetent  by 
an  act  of  .parjiament  to  a^rd  it  against  the  captor. 

Where  the  captor^  l»«€wne>ingolVent,  so  as  that  ib^  tlaiaaae 
cannot  procure  payVnt  of  a  dey^e  of  r«i^utjon,  §«.  without 
any  fault  on  his  part,  iire  are  suppo^  j^,  have  juris'diction. 

Where  any  fact  oflier  than  the  clah^nt's  negligence  has  dis- 
abled  the  Loi:ds4rofn  entmaininJ&r  an  apii^:  ^e  are  supposed  to 
have  jurisdictioa.  I  have  not  heard  pf  any  ^^eeific  eaaeS  uniar 
thi^  b^ad.  .     V  . 
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itB  tribunals,  or  the'  checks  it  tltinks  proper  to  im- 
poee  updiktbOde  poM^eris.  It  measures  it  also  bf  the 
legaiitf  or  thfe  illegality  of  their  decisitms,  coni- 
pwed  with  the  law  of  nations,  where  their  pow- 
ers are  confessedly  commensurate  with  the  pur- 
poses of  justice.  According  to  that  law,  as  1  have 
shown  alcove,  an  illegal  sentence  by  the  Lords^ 
confirmatory  of  an  illegal' cdpture  tb  the  pj^ejudice 
of  a  neutral,  is  a  natitmal  vfrtpn^;  for  which  the 
British  government  is  to  make  amends;  In  every 
correctideaof'the  siibjeet,  theaci*of  the  coutt  is 
the  act  of  the  nation^  The  seizure  upon  which 
it  operates,  was  an  act-  for  which  the  state  was 
accountable  in  default  of  judicial  retribution. 
The  judgment  of  the  Lords  shuts  dp  eveiy  Hve- 
nue  to  such  retribution,  and  of  course  makes  the 
nation  answerable  definitively,  iristead  of  r^mpv- 
isrg  or  lessening  its  precedent  liability. 

The  revoked  orders  of  coaiift^,  utKJIer  which 
H)ai^y  American  vessels  were  captured  contrary  to 
the.  law  of  nations,  and  which  are  held  to  bind  the 
!Lord»  10  excuse  the  captor  frcun^costs  and  dama-' 
ges,  or  the  act  of  pariiament  compelling  the  Lords 
to  grant  o«lly  the  nel?t  proceeds  upon  a  decree  of 
restitation,  were  no  more .  mtional  octo,  for  the 
injurious  efibcts  of-wbieh  the  *go¥ernmeiit  waar  to 
beehanged,  than  tl^  misuser  of^its  prize*  jurist 
fiction,  by  those  16  whom  h  has  entrusted'  it,  4n 
cbnfirmii^  a  capture  which  the  law  of  nations 
eoodemns.  The  stifte  is  as  mucK  chargeable  for 
tke  infringi^ment  of  neutrat  rights  hy  the^  council 
in  itM^fii^^iMnf  ckaracteTf  as  by  the  same  couhcil 
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in  itBexecUtwe,  ar  ady  other  ebaracter.  It  can 
only  result  fVom  a  misconception  pf  tlie'^subjeet, 
that>  we  should  attach  national  -  respfonsibility  to 
the  latter,  and  yet  exempt  the  formerfrom  all  oh* 
ligations  t6  recompense.  '  if  there  is  a  national 
authority  (and  it  is  admitted  there  is)  for  -the  ex- 
ercise of  which  a  stat€  is  answerable  to  foreign 
powers',, and  their,  members,  it  ia  peculiarly  that 
which  the  law  of  nations,  and  not  civil  institutioo, 
has  commonioatedk 

Territor4aI  jnrisdictian.  more  immediately  be- 
liCHigs'tollte- government  that  claims  itp  It  is  more 
absolute  and  <3xcldsi¥e,  because  it  isibunded  upon 
the  domain  of  the.  society  iVtthin  which  it  is  ex- 
erted, and  springs,  from,  their  common  will,  and 
theirs  oaly.  , 

Biit  prize  cognizance  h'as  itfs  basi«  in  the  law, 
which  all  states  have  an  equal  interest  in,  and  to 
tvliieh  all  aVe  papties*  Its  objects  are  the  rights 
of  all — its  essential  principle  the  equity  of  all. 
It  is  admitted  that  the  British  goveracient  its  re- 
sponsible, not  only*.by  the  law  of  nations,  but  even 
under  the  7th  article  of  Ahe  treaty,  fiwp  the  lossto 
sustained  by  citizens  of  the  United  4States,  b^ 
reason  of  ah  ^cL  of  tUeBrituh'  pariiament, 
which  makes  the  irett  proceeds,  in  prize  eaussf^ 
the  measure*  of  restitutioti,,  ^ven  after  the  rule 
establislied  by  tliat  act  has  been  |udiciaHy  sanc- 
tioned. .  '  .  » 
'  If  tlterieris  any  difference  between  the  powei^of 
legitelation /vesled  in  the  pafliaiuant  of  jGroftJt 
Britain,  aild  thJe.  judiciary  power  Vested'  i»   its 
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Qowtatjf  Prti*/  with  a  view  to  plenitudfe  or-ex-r 
cl^veneafi,  we  aati  be  at  no  loes  to  discover  oh 
which'  side  the  difiBtetice  lies.  Can  it  be  thought 
that,  ff  the  former  f>owef,  sovereign,  pre-eminent, 
and  eontpletely^  exclusive  as  i^'uii()uestionably  is, 
cannot  }ustif;  the  yiobiti(in  of  neutral  rights,— 
the  latter^  deriving  its  Existence  from  the^general 
lafT  which  belongs  to  civil  societies,* and  founded. 
upon  their  rel^tiveindependence,  isthus  omnipo-* 
tent  1  It  is  inconceivable-,  that  while  the  Britiish 
nation  is  answeffaUa  for  wrongs  j^roduce^d  by  the 
acts  of  its  cobs^tational  tegiedatUFe,  even  after 
they  have  rei^eived  th^  sanction  of  AdnMraltj 
decrees;  the  acts  of  its  Prize  Courts,  having  no 
warrant  in  any  law  whatsoevei*,  can  be  lifted 
dbove  the  reach  of  iaqUiry  or*  exception.  And^ 
here  it  is  proper  to  notice  a  snggf^stion,  which  we 
have  beard  more  than  onee  deliberately  repeated^ 
that  it  is  highly  improbable  that  Great  Britaia 
would  consent  that  the  decrees  of  its  highest 
Geurtctf  Prize  should  be  brought  into  questionl 
Without  ststing  the  particular  manner  in  which 
thkr  improbcJbility  has  been  inferred^  it  may  be 
sufficient  to  observe,  that,  if  the  suggestion  is 
grounded-' upon  any  supposed  right-on  the,  part  of' 
Great  Britein  to  insist  on  the  conclusive  nature,  of 
such  decrees,  we  have  already  seen  that,  however 
such  a  right  may  be  supposed^  jit  dote  not  m  truth 
exist.  If  it  be  rented  da  any  other  ground,  it 
may  be  answered,  that  Great  Britain  has  coqsent* 
ed  to  submit  the  justice  of  one  of  its  highest  acts 
of  doteHBignty  (an  act  of  .parliament)  ta  our  de* 
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termioation-Haqd  has  also  consenttd  tosMbjeett^ 
our  opinion  the  propriety  of  a  rule  of  prize  cog- 
nizance necessarily  flowing  from,  or  ratfarer  in- 
cluded in,  an  order  of  hia  Majesty  in  council, 
and  adopted  in  practice  by  the  Lords*  CSan  there 
be  any  just  sense  of  national  pride  or- respect  for 
national  jurisdiction  or  pferogative,  fairly  attri- 
butable to  a  ^eat  nation,  which  will  allow  it  to  go 
thus  far  in  a  scheme  iof  equitable  retribution  for 
injuries. to  a  friepdly  power,  produced  in  the  heat 
of  an  unprecedented  war,  and  yet  induce  it  to 
hold  up  the  sentences  of  its  tnavitime  tribunals  as 
defying  impeachment,  ai\d  to  exact  from  all  the 
world  a  blind  and  superstitious  faith  in  their 
legality? 

Froin  the  foregoing  consid'erations  it  will  Ibi 
pretty  manifest  that  (unless  the  words  of  the 
tr^a^  necessarily  import  as*  much)  there  is  no 
reason  to  belibve  that  the  framers  of  that  instru- 
ment intended  to  bottom  the  liability  of  the  Bri- 
tish government,  in  regard  to  the  captures  nnd 
condeqnnations  complained  of  to  the  preamble  to 
the  7th  article,  uponr  any  specific  ^(Mni^f  power 
in  its  Supreme  Court  of  Prize  to  grant  cam* 
plfte  compensation ;  but  on  the  contrary,  thai  it 
ought  to  be  presumed  ^f  the  worde  of  thef  aiticle 
wiU  bear  us  out  in  it)  that  they  intended  to  pro- 
vide for  and  ^ffeptpate  that  .more  extended  and 
rational  responsibility  which  the  law ,  qf  nations 
indicq^test 

When  we  are  acquainted  with  the  meaewe  of 
redress  which  Uie  neutral  h^-  a  ri]|^t  to  demand, 
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9»A  the  belligef&Bt  was  underievery  obligaiioii  to 
.j^B^nt  to^  U  does  not  seem  rejasonable  to  i9»/lkr 
that  the-  treaty  was  meaM  to  fail  of  givktg  fvH 
effect  to  them.  An  ioterpretrfttion  of  an  ioalni- 
roeot  of  redreds  bdtwe^i  natione  which  cannot 
be  referred  to  any  conceivable  estimate  of  the 
rights  of  the  party  seeking,  or  the  jpoml  duties 
of  the  party  conceding  the  redress,  cannot  Jay 
claim  to  attentibu  upon  any  other  footing  than  that 
it  arises imatfndiMy from thepositire aiid reetitc-' 
ttve  langBxage  of  the  stipulattcm*  *  An  interprets* 
tion  of  such  an  instpi^ment,  which  pfecis^fy  qimd^ 
rates  with  the  reeiprOj^aA  ri^^ts  and  obligattdai^ 
of  the  parties  to  i$,,  is  miefa  a  one  as  muMbe  re- 
ceived, and  will  be  received,  by  the  comnion  i^ni9e 
of  mankind,  if  it  can  be  eostaified  witkoui  rtp* 
lence  to  iJie  letter  of  the  cffntraet 

It  is  said  by  Rutherforth  and  other  respectable 
jurists,  "  that  even  where  words  are  capa{)}e  of 
ttco  senses,  either  of  which  will  produce  some 
effect,  you  shall  take  that  sense  which  is  reason- 
able and  consistent  with  that  law  ithich  applied 
to  the  subject f^  and  again,  "that  where  nothing 
appeal^  to  the  contTdLryj'Xhe  presumption  is  ^eU 
the^  parties  meant  what  they  ought  to  mean.  (2 
Ruth.  Inst-  NatK  Law,  p.  336,  7.) 

It  is  in  this  view  that  I  haVe  supposed  it  to  be 
important  to  ascertain  by  a  |>relimrn'a'ry  inquiry 
that  neither  the  United  States,  nor  the  claimants, 
their  citizens,  were  bound- to  receive  as' just  the 
sentences  of  the  Lordsj  unless  they  wer0'  sb  in 
fact--4hat  M\Meh  sentences  if  unjust,  instead  of 
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fefadcing  oft'  the  responsibility  of  the  British  na- 
lion  for  the  losses  and  damages  resulting  frow* 
illegal  captures  andcoridemnations,  produced  the 
perfeotion  of  that  responsibility,  and  gave  to  the 
United  States  an  indispntable  right,  by  the  law  of 
nations,  to  require* of  the  British  government^  in 
behalf  of  \f§  citizens^  'adequate  compensation  for 
those  losses  and  damage.  It  will  no.w  follow 
tbat,^ven  if  the  werds  of  the  7th  article  will  admit 
.of  two  c6ostriictioii»,  one  ^of  which  shaH  be  agree- 
able to  the  foregoing  result,  and  the  otj^r  to  the 
opinion  of  the  agent,  it  is  our  duty  to  •adopt  the 
fbrmer.  And  it  will  noJv  be  ii>  our  power  to  esti- 
mate mwe  accurately  the*  impoh  of  every  efficient 
t^ej^m  in  the  article. 

. ,  Tl^e  truth  lis,  tha^  without  forcing  upon  the  lan- 
guage of  the  clause  a  meaning  not  to  be  found  in 
il,  the  agent^s'  position  cannot  be  countenanced 
by  ij:.  while  oii  Ae  other  hand,  that  construction 
Which  suits,  ks  I  have  shown,  the  nature  of  the 
subject  regulated  by  the  article,  is  such  as  the 
language  of  it  would  lead  us  to  adopt. 

Let  us  ndw  proceed  to  an  examination  of  the 
Z^er  of  the  article.  • 

I  have, already  quoted  the  preamble,  from  which 
it  appears  that  the  allegation  recited  in.it  kiis  a 
two-fold  aapect. 

-  1st.  That  American  citizens  had  sustained  con- 
9iderable  losses  and  damages  by  reason  of  irre- 
g)ilar  or  illegal  captures  or  condemnations  linder 
eolouky  &c. 
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2d^  That  from  various  circiiin3tances  belonging 
to  iheir  cases,  adequate  compensation  could  not 
theti  be  actually  obtained,  had  and  received. by 
the  ordinary  course  of  judicial  prdceedings«  , 

Th? provision  itself  stipulates  that  in  aH  such 
cases  where  ade^at^  compensation  for  the  said 
losses .  and  darflages  cannot  for^  whateter  reason 
be  now  a6tually  obtained,  had  and  received,  hy  fhe 
said  merchants  and  others^  in  the  ordinary  cojiirse 
of  justice,  fuH  and^  complete  cbmpen,<alion  for  the 
same  will  be  made  by  the  British  government^  to 
the  said  c5mplaihants|  wth^a  proviso  tliat  the 
stipulation  shall  not  extend  to  such  losses  and 
danfages  as  have  be^n  occasioned  by  the  manifest 
delay,,  or  negligepce.  Or  Vilful  omission  of  the 
claimants; 

Upon  language  so  clear  and  definite^  it'i^  not 
easy  to  make  cofhments  with  aijy  view  to  further 
perspicuity.  I  will  make  the  attempt  however^ 
We  are  to  have  jurisdiction,  if  it  shall  appear  that 
th^  clainrants  could  not,  at  the  time  of  making  the 
tt0aty,far  any  reason  ttkcrtsoecery  (other  than  their 
own  laches,)  actually  obtain,  have  and  receive  ade- 
quate compe.nsationy  in  the,  ordinary  course  of 
justice.'         '   .      '     * 

The  claiQiants  vh  th^  x^se  before  the  Board 
have  alleged  and  proved  that  they  have  made  a 
complete  experiment  on  thi»  subject ;  they  have 
alleged  and  proved  that  they  have  had;  recourse 
to  the  only  tribunal  competent  tfl  give  them  any 
reckess  in  the  ordinary  course  of  justice,  and  that 
tribunals  afker'a  Julf  examinatian  of  their  case^  ha^, 
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upon*  tbe  special- circumstance  of  it,  tabsol^teljr 
and  conclusively  denied  thera  any  compensafion 
whatsoever,  Without  apy  delay  or  negligence,  &c. 
on*  the  part  of  the  claimants.  Of  the  practiciBibiii- 
ty  or  impracticability  of  obtaining  jndtcial  /edress 
in  any  given  case,  one'wotitd  thitik  that  no  evidence 
coQld  h^  80  ^eminently  satisifactory  and  appro- 
j^riate.  as  the  result  of  a  fair  and  tKmipIete. attempt 
to. obtain  it,  in  the  only  possible  way  in  which  it 
was  to  be  obtained;  if  obtainable  at  qJI.'  It  is 
notpretended  on-  this  occasion  4hat  the  attempt 
was  defectively  tjiade^  or  tha^  ks  result  is  in  any 
sort  ascribable  to  ^he  laches  of  the  parties  leaking 
it.  It  must  be  allowed  on  all  hands,  then,  to  havD 
ffowed  from  tlia  circumstances  belonging  to  t^e 
case  upon  which  the  Ldrds  of  Appeal  have/  pro- 
nounced a  final  decision.  Indeed  the  decree^  of 
the  Lords  expresi^ly  saya  so.  We  have  not  beard 
it  suggested  that  any  expedient  was  open  to  the 
claimant's  by  which  they  cduld  h^ve  produced  a 
diflfbrent  result,  or,  in  other  words,  by  which  they 
could  have  obtained  judicially  ^he  redress  to  which 
they  say  they  are  entitli^d — and  it  is  ceftain  that 
the  sentence  of  the  Lords  has.cloiijed  the  subject, 
in  a  judicial  view,  for  ev^r.  If  the  claimants  could 
have  obtained  adequate  compensation  in  the  usual 
course  of  justice,  it  is  natural  to  ask  bow  does  it 
Happen  that  they  : have' not  obtained  it?  Have 
they  not  made  every  ptiacticablo  effort  towards 
that  end  I  Nobody  denies  it.  Has  not  aH  com- 
pensation been  definitively  refused  them  iipon 
the  facts  attendkig.their  complaint  ?  W.e"al.l  agree 
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to  t^is.  It  is  of  course  suffioiently  proved  that 
the  olaisiailt)^  could  hot  obtain  judicial  retribution. 
But  it*  is  said  that  tliis  is .  not  enough  to  gratify 
thi^  treaty «  I  will  at  present  take  fqr  graqte/i, 
howevef ,  that  it  ^gratifies  xbe  terni»  i^annoi^hnd, 
if  it  does^  it  will  h^  difl^cuU  to  point  out  any  otbqr 
words  in  theiartiele  whioh  it  does  not  gratify.  It 
is  contended  that  i|  must  appear  farther  that  the 
claimants  cfftUd  not  obtain  adequate .  compefisu- 
tio?i  on  jacc4)wit  of  the  ^ant  of  power*  in  the 
Lords  of  Appeal^  acting  aapordtfi^  to  ih(dr  or- 
dinary rules,  to  afford  i<.,  Although  ^his  idea  js 
obviously  short  of  jvhat  the  «on|ractiog.  parties 
ought  to  have  medMj  and  cannot  be  reconciled 
with  the  law  applicable  tqthe  subject^  of  thear- 
ticlCfyeft  if  the  kingiuage^  of  it.  inevitably  poinied 
to  so  inadequate  {^  bpnception  of  its  yi^ws,  I  should 
hold  it  to  be  my  duty  to  adopt  it.  I  have,  there- 
fore, searched  in  the^artiqleior  the  restrictive  spe- 
cifipation  which  s^onfines  the  imprac.ticabiiity  of 
obtaining  judicial  cedress  to  tb^tt  sort  only  which 
co«ld  be  ref#rre(^  to  nothing,  but  the  incompeten- 
cjr  of  the  poWers  of  the  Lonji^  of  Appeal.  Upon 
•esLamining  the  stiputktion^  however,  which  is  sup- 
ppse4  to  contain  tjiis  spe'cifiqation,  or  something 
^q^iv^ent  to  it,  I  ain  so  far  froiq  finding  it,  that 
I  discover  the  terms,  actually  used  for  the  purpose 
of  the  definition  it  aims  at,  to  be  oi  peculiarly  ex- 
tensive import, -so  ^vide  and. comprehensive  as  to 
be  uniwrMlf  and  unclpgged  by  ^any  exception 
wtiatfioeter,^  bther  than  the  exception  of  the  mani- 
fest dday,  Sfc.  of  the  claifjimts»  . 
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The  language  of  the  preamblfe'  i«  ^'fnym  Wr 
rious  circumsUmces  belonging  to  the  midcdses:^ 
that  of  the  provksion   itself   is  ""'for  uihaUsner 


^reasonJ*^ 


'   If  the  tiiPth  "  various  circumsiancj^-^*  can  be 
supposed  to  mean  no  more  than  circumstances  of 
q,  particular  descfiptton  affecting"  the  pfnc€r$  of 
ike  Lords;  or  if  the  term  "/of  ichaieter  reasovi^ 
can  be  lesserted dowii'ao  as  to  mean  nomore  than 
for  a  t^ason  of  a  precise  and  peculiar  nature — 
df  if  a  degijfnation  of  the  largest  possible  range, 
evidently  inserted  to  reach  universaHty^  can  be 
converted  arbitrarily  into   a   designation  of*  the 
•'  most  circumscribed  and:limitt5d  nature— tfien,  in- 
deed, it  may  be  trtie^that  the  Article  eitends  oxAj 
tb  cases  to-  which  circumstanctH  h€longed:^ihat  ren- 
dered the  powers  of  ike  Supreme  CqutI  of  tfiis 
country^  acting  accordifig^  to  its  ordinofry  rules, 
incompetent  to  *aff<rrd  complete  compensation. 

.  The  slightest  view  of  the  iitticle  will  serve  to 
produce  conviction  that  this  selection*  of  a  par- 
ticular class  of  circtimstances  or  f'easonSj  to  the 
exclusion  of  all  otiiers/is  a  fanciful  .selection,  not 
authorized  by  the  article  itself-  "The  article  does 
not  ptescribe  to  the  elaimahts  the  precise  indica- 
tion of  any  circuirtstancesvr  reasons  producing  tke 
failure  of  the  judicial  remedy.  It  is  enough,  un- 
less ^e  put  into  the  clause  what  is  not  there  at 
present,  that  it  is  palpably  ecenthat  some  circum- 
stances  or  reasoatSy  oriier  llran  the  cfaimant's  ne- 
glect, produced  that  ftiilure ;  and  oi  this  the  sen- 
tence, dismissing  the-fippeal  upcm  the  merits^  must 
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be 'andeniab|c  testimony — although  neither  the 
sefttence  nor  the  prior  proceedings  mc^  enable 
OS.  to  identify  the  special  fact  or  reason  which 
stood  between  the-claimanits  and  the  compenaa- 
ti&ri  they  demanded.  .  ' 

In  the.cltfe  before  tJie  Board,  the^  Lords  have 
stated  in  their  decree  that  they  dicmiis^ed  thte  ap- 
peal upon  all  the  special  circumsfdvoes  of  the  case. 
If  it  wete  necessary  to.  resort  to  -every  mode  of 
i}lastration  upon  this  question,  it  might  here  be 
observed,  that  when  the  Lords  hare,  by  a  final 
sentence,  ass^rfid^  asihat  ot  account  of  vll  the 
special  cirowm^ances  of,  the  'claimants'  case,  ju- 
dicial redress  Vvas  refused  them — we  might  ven- 
ture to  conclude  in  the  language  of  the  preamble 
to  the  7th' article',,  that  there  yj^YB^'^/cctrickii cir- 
**  cmnHdnces  belonging  to  the  said  case,"  by  Rea- 
son of  which  the  claimants  coi^e/ t^o/  obtain;  have 
and  receiver  adequate  compensation,  by  the  ordi- 
nary course^  of  judicial  ptoceedings*  It" will  hard- 
ly te*  imagined  that*  the  term  "  %arious  circum- 
'^  ftandesj^^  in  the  preamble  of  the  7th  artfcle  of 
the  treaty,  ig  not  at  least  equally  as  large  with 
"  all  the  spieial  circvmstances!^^  in  the  Lords'  de- 
cree— and  it  need  flot  be  insisted  on,  that  if  their 
lordships  had  shaped  their  sentence  with  studied 
reference   to  tKat   article,  they  could  not   hdve 
framed  it  more*  aptly  fol*  the  purpose  of  bringing 
the^  claim  of  the  meniiorialidts  within  its  pale. 
,  Ev6n  if  the  treaty  .required  it  of  the  memorialists 
tp  specify-  the  circtmistances*  which  made  them 
incapable  of  procuring  coin{)epsation  before  the 
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Lords,  they  are  here  enabled  ta  complj-ieich  this 
nicety,  inasmuch  as  they  h^ve  the  best  warraat 
for  saying  that  all  the  cireumsfunces  of  the  case 
concurred  to  constitute  this,  incapacity.  «.But.sttre- 
ly  there  is  nanece|^ty  to  be  thus  nifnute  ;*iior  is 
it  on  many  occasions^  possible  to  V^^sp.  We 
J^now  that  the  mtscarriage  of  the  judicial  cemedy 
rau»t  arrse  frptn-^om^  circumntaTices  belonging  to 
the  case  flrom  a  reason  of  some  description  or 
Other,  and,  if  wq  are  satisfied  that  such  drcum- 
stance  or  reason  was  not  the  neglect  of  .the  daim- 
aJntSj  'Why -are  wq  tp^  Sif^rutinize. further,  .sin<^  tlie 
treaty  declares  t4iat  it  sliall  be  totally  imqiaterial 
'  what  the  circturnsiaiice  or  reasfm  |s,ipro)rided  it  be 
0101  such  neglect  I  We  can  put  no  other  construe- 
tioivupon  the.  words  ^^,far  whateeef  rea^n,^'*  with* 
out  resorting  to  an  equitable  tnterpretaticiin,  more 
loose  th&n  any  ejcample  will  justify;' arid  if  we 
have  recourse  to  equitable,  interpretation,  such 
as  it  ought  to  be,  it  hasbefbre  been  demonstrated, 
that  it  will  only  serve  more  decidedly  to  indispose 
us  towards  the  desired  restriotipn.'  ^ 

But  stress  has,  been  laid  upon  the  v^drd  y  c^n- 
m)tr  as  if  it  related; to  vbant  o^  pcfwv  in  the^Lofds^ 
And  il  has  been  asked,  whytbe  contrajctiiig  par- 
ties did,not  (if  .my  coiisti'actioii  of .  the  article*  is 
ijorrect)  use  the  words  "  duM  hi^t,^^  so  ais  to  make 
the  clause  read  thusr--^it  is  agreed  that  in  all 
''cases  where  adequate. cpptpensat ion  ^«AaU  9o<, 
'' for  whatever  reason,  be  actually  obtained,  had 
''  and  received,  in'  the  x^rdhiary  ^course  of  jps- 
''tioe/'&c.         ,  ,r 
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It  isdight  be  sufficient  to  say,  in  ansWer-to  this 
argatncnt,  that  the  woFd  "  cannoi^  has  aot,  iii  it- 
seFf/ aciy  exclusive  relation  to  aii  impracticability 
of  ^ny  particular  description,  jaad  that  when  it  is* 
coi^jwtured  to  refer  to  a  defect  ef  authority  ih 
the  Lords,  the  conjecture  has  no  foundation  in 
the  ordinary  mbamng  of  the  word.  ^  But  the  ar- 
gument wiU  a(}mii  of  «nother  answer  nxore  pointr 
edly  slpplieabl^'  to  the  tatter  branch  of  it*  The 
words  ^^  dannot  npw^l  appear  to  have  been  used  ih 
prefereiiee  to  the  word^  «Mg^est€^d»  becai|se  they 
wou^  excludid  the  olaimattts  from .  conipensation 
whefjs^  failare  of  ordinary  redress  should  he  in 
conuquei^  of  tktir  wn  neglect  JiappentTig  af- 
ter  the  Ticking  af  the ttre^^  at  the.  same 

timethe^  w6,uld  completely  opetiihe  door  to  com- 
pensation, where  such  failure  was  not  produced 
by  the  fault  of  the  .claimautsu  The  ti;eaty  contem- 
t^l^ed  |iati(mal  re^paration  t^here  no  other,  was 
ifiUhin  (be  pomX^of  ih^  clarnnanU^  and,  .conse- 
cogently,  it*has(.said^  ^' where  adequate  compen- 
^*  nation  cannot  b^  pt^tained  \x^  the  said  merbbants 
"and  othdVs.''.  If  ijLhad  said,  "wh^re  adequate 
"^cpmpensatiop  «W/  not  be  obtained,"  &c.«  it 
would  have  gOQQ  beyond  the  object  \  ascribe  t6 
it,  a)9  well  as  beyond  the  responsibiiity  of  the 
British  governmentil^oa  it  which  it  meapt  to  act. 
If  I  am  told  here,  that  a  proviso  n)ight  have  limit- 
ed and  explained  this,  looseness,  of  expression-r- 
and in  fact  th^reis  nowi^^ch  an  eicplanation  sub- 
j6ined  t6  the  provision  as  itJstandsT*-!  answer  that 
those  who  are  framing  a  treaty  roust  be  supposed 
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to  aim  at  as  accurate  a  ilesignation  of  their  mean- 
ing as  possible  in  ttiat  body  gf  the  ptovisioji  they 
are  modelling ;  and  that  they  are  not  to  be  sus- 
pected of  adopting  a  phraseology  unnecessarily 
wide  of  the  views,  in  the  hope  of  being  aMe  to 
correct  it  by  a  proviso  ;-^that  as  to  the  explana- 
tion which  now  pdakes  a  part  of  the  article,  it  ap- 
pears ta  have  no  effect  upon  it  with  a  view  to  any 
delay  or  negligence  happening  after  the  jnaKiug 
of  the  tJHjaty';  for  that  ^ch,  after  negligence  is 
guarded  against  aolely  by  the  words  "  cannot  now," 
and  if  hot  t^lely,  it  is  at  least  s»^^£ci^Zygiiarded 
against  by  those  words.         -  ^  '.        .  '       •  -' 

In  short,  the  .terms  ^^^oartTmi  now^''  .i^oited  fiews 
isUch  as  I  arrfhute  to  ^  Bmkers*of  the  treaty. 
The  words  "iM/rnoC  wouldbave  exceeded  those 
views.         * ' 

It  is  said  tol)e  a  rirfe  in  litj^ral  interpretations  to 
follow  that  sense  which  ra  agreeable  to;  common 
use,; without  attending  to  graolimatica]  fan<^i$s  or 
refinements-  But  surely  ther«  is  ^ntioh  fancy  and 
refinement,  «nd  very  Irttle^  attention  to  common 
usage,-in  construing  ivords  which  state"^  imprac- 
ticability,'fof  tin^  cduse  to  mean  a^  impraetica- 
biKty  forbome  special  cause.  '  He  who  says,  "that 
if  redress  Cannot,  for  tbhateter  reason,  be  obtained 
in  the  ordinary  course  of  justice,  he  will  himself 
grant  it,"  can  hardly,  without  departing  from  the 
settled  import  of  the  terms.  Be  made  to  mean 
merely  "that  he  will  grant  compensation,  if  it  can- 
not be  obtained  on  uccountof  €ome  possible  de- 
ficiency of  power  iff  a'c&riain  tribunal.''      If 
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the  treaty  had  run  thus — "  Where  adequate  com- 
pensation cannot  be  adjudged  or  afforded  by  the 
Lords  (^  Appeal,  in  their  ordinary  course  of  pro- 
ceedings/* instead  of  "  where  adeqiuite  compen- 
sation cannot  be  obtained  by  the  said  merchants 
and  otherSf^  there  might  have  been  room  to  argue 
that  the  incapacity  of  the  Lords,  by  reason  of  the 
scantiness  of  their  authority,  was  intended  to  be 
relied  upon,  and  not  the  incapacity  of  the  claim- 
ants ;  the  words  as  they  now  stand  have  no  re- 
ference to  the  incompetency  of  the  Lords,  they 
point*  to  the  claimants^  want  of  power  to  procure 
retribution,. an3  they  declare,  moreover,  that  it  shall 
be  of  no  importance  what  this  want  of  power  ari- 
ses from,  if  it  be  not  the  precedent  negligence  of 
the  claimants  themselves. 

The  practicability  of  obtaining  judicial  redress 
for  a  legal  claim  is  one  tiling:  the  practicability 
of  rendering  it  is  another.  They  may  depend  on 
causes  wholly  distinct.  If  a  proper  case  for  relief 
is  brought  before  a  eourt  of  competent  jurisdicr 
tion,  it  is  practicable  for  that  court  to  relieve ;  but 
it  may,  notwithstanding,  be  true  in  regard  to  the 
claimant,  that  relief  cannot  be  obtained ;  for  the 
court  may  mistake  the  law,  and  though  empower- 
ed to  do  justice^  refuse  it.  The  treaty  speaks  of 
what  can  or  cannot  be  procvred  by  the  claimants, 
under  all  the  circumstances  of  their  claims,  by  re- 
sorting to  their  ordinary  remedy  ;  and  not  of  what 
can  or  cannot  be  done  by  the  Lords  in  acting 
upon  that  ordinary  remedy-  The  first  might,  in- 
deed, depend  in  a  great  degree  upon  the  last ; 
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-but  it  did  not  wholly  depend  upoii  it;  since  the 
Lords  might  reject  the  clnimants^  demand  from 
error,  as  well  as  want  of  power  It  is  plain,  there- 
fore, that  before  the  agents'  positron  can  be  main- 
tained, the  terms  of  the  treaty  must  be  radically 
altered.  From  a  stipulation  providing  for  cases 
in  which  \\\q  pmties  injured  cannot, /or  whatever 
reasmi,  obtain  redress  before  the  Lords,  it  must  be 
changed  into  a  stipulation  providing  for  cases  in 
which  the  Lords  cannot, /or  a  particular  reaiorij 
grant  redress.  That  such  a  provision  cannot,  by 
any  admissible  mode  of  construction,  be  inferred 
from  language  which  relates  exclusively -to  the 
power  of  the  suitor,  and  not  to  that  of  the  trtbu- 
hal,  is  too  evident  for  argument. 
•  We  can  give  countenance  to  this  forced  infer- 
ence in  no  other  way  than  by  fancying  that  both 
the-  contracting  parties  had  such  dependence 
upon  the  court  of  one  of  them,  as  to  take  it  for 
granted  that  in  all  cases  where  that  court  iiad  the 
power  to  do  jlistice,  it  necessarily  followed  that  it 
would  be  procured  from  it  on  a  proper  application. 
But  there  is  no  part  of  tlife  treaty  which  makes 
profession-  of  such  unbounded  respect  for  that 
court,  and  there  is  no  rufe  of  the  law  of  nations 
which  prescribed  such  respect  to  the  United 
States.  On  the  contrary,  the  American  govern- 
ment, by  acting  upon  such  an  improper  depen- 
dence on  the  possible  legality  of  decrees  which 
were  yet  to  be  pronounced,  would  have  surren- 
dered by  anticipation  its  indisputable  right  of 
questioning  those  decrees,  if  in  reality  they  should 
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be  uirju3t.  Why  are  we  to  imagine  that  this  was 
oontemplated  ?  The  treaty  does  not  invite  us  to 
this  conclusion  ;  and  Great  Britain  had  no  colour 
to  ask  fron^  the  United  States  such  a  sacrilfice. 
Are  .we  thc^n  to  uphold  an  interpretation  of  this 
instrument,  which  is  not  only  unauthorised  by  its 
language,  but  is  unsuitable  to  the  subject  of  it, 
and  at  variance  with  the  undoubted  rights  of  one 
party,  and  the  duties  of  the  other!  What  Great 
Britain  could  not  properly  demand,  we  are-  to 
suppose  she  did  demand — what  the  United  States 
ought  to  have  insisted  upon,  we  are  to  suppose 
tbey  abandoned ;  and  this  is  to  be  done  not  only 
without  evidence,  but  in  direct  contradiction  to 
the  declarations  of  the  parties.  This  is  so  far 
from  being  conformable  to  the  rule  cited  from 
Rutherforth,  thatJt  seems,  to  proceed  upon  a  rule 
to  this  effect— r"  that  even  where  words  will  fairly 
adroit  of  but  one  sense,  and  that,  too,  consistent 
With  the  law  applicable  to  the  subject,  we  are  to 
force  upon  them  a  sense  incongruous  with  that 
law,  and  compel  the  contracting  parties  to  mean 
what  they  ou^ht  not  to  have  meant/'* 

*  But  even  if  it  were  admitted  that  the  parties  to  tiie  treaty  pre- 
sumed, that  where  the  Lords  had  power  to  redress,  they  would 
always  grant  redress,  and  that  they  acted  upon  that  presumption, 
in  framiDg  the  7th  article — there  is  a  correspondent  presump- 
tion which  it  would  appear  to  be  our  duty  tq  be  guided  by.  I 
mean  the  presumption,  that  where  the  Lords  have  not  rendered 
justice,  they  had  not  the  power  to  render  It — and  consequently, 
dMt  we  have  the  power  upon  every  interpretation  of  the  article. 
I  reject  this  mode  of  establishing  our  jurisdiction,  however,  be* 
cause  I  do  not  believe  that  the  fraraers  of  the  treaty  acted  upon 
the  first  presttmntioQ. 
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It  is  said  by  Vattel,  (b.  2,  ch.  17,s.  266,)  "  that 
"on  every  occasion,  when  a  person  has  and  ought 
"to  have  shown  his  intention,  we  take  for  true 
"  against  him  what  he  has  sufficiently  declared, 
"  This  is  an  incontestible  principle  applied  to  trea- 
"  ties,"  &c. 

(Id.  ib.  »ect.  264.)  "  If  he  who  who  can  and 
"  ought  to  have  explained  himself  clearly  and 
"  plainly,  has  not  done  it,  it  is  worse  for  him  :  he 
'^iannot  be  allowed  to  introdvce  utibseqvent  re- 
"  strictions  which  he  has  not  exprtssed.^^  "There 
"  can  be  no  secure  conventions,  no  firm  and  solid 
"  concession,  if  these  may  be  rendered  vain  by 
"  subsequent  limitations^  that  ought  to  have  been 
"  mentioned  in  the  piece,  if  they  were  included 
"  in  the  intentions  of  the  contractLrtg  powers." 
Nothing  can  be  plainer  than  that  the  limitation 
now  attempted  to  be  imposed  on  the  7th  article  of 
the  treaty,  (which,  in  relation  to  the  subject  nbw 
before  us,  is  the  stipulation  of  Great  Britain,)  is  a 
mbsequ^Mt  restriction  not  expressed  in  the* article  it- 
self. The  application  of  the  above  extracts  from 
Vattel  is  peculiarly  strong  upon  this  occasion — 
not  only  because  the  language  of  the  7th  article,  so 
far  from  being  mysteriouH  and  equivocal, clearly  op- 
poses itself  to  the  restriction  suggested;  not  only 
because  the  I'estriction  is  inconsistent  with  every 
just  idea  of  the  neutral  rights  and  obligations  of 
the  contracting  parties,  and  such  a  one  as  the 
matter  of  the  contract  does  not  naturally  admit ; 
but  also,  because  the  framcrs%of  the  article  have, 
in  the  adjustment  of  its  form,  evinced  their  anxie- 
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ty  to   guard   from  a  too  enlarged  construction 
by  an  explanation  subjoined  to  the  body  of  the 
clause,  and  yet  have  not  added  any* explanation 
which  gives  a  coloui^to  this  limitation.    The  con- 
cluding part  of  the  first  paragraph  of  the  article 
is'  satisfactory  proof  thai  those  who  framed  it 
were  attentive  to  the  precise  effect  of  iheir^act, 
dnd  bad  considered  the'  means  of  preventing  it 
from  beitig  stretched  beyond  their  vit'ws.    When 
we  thus  find  the  negociators  of  the  treaty  em- 
ployed in  weighing   the  import  of  the  terms  in 
which  they  had  conceived  this  provision, — when 
we  find  them  occupied  in   bounding  them  by  a 
proviso,  so  as  to  fit  them  with  exactness  to  their 
object,  it  is   not  to  be  credited  that  they  would 
liave  omitted  the  important  limitation  which  has 
since  occurred  to  the  agent,  if,  in  truth,  they  in- 
tended so  to  nartow   the  scope  of  the    clause. 
Surely  If  it  was  meant  to  assert  the  infallibility 
of  any  particular  judicature,  in  opposition  to  the 
worcls  of  tlie  provision,  an  object  which  is  sup- 
posed to  have*  been  preserved  so  steadily  in  the 
view  of  one  of  the  parties,  would  not  have  been 
neglected  at  the  time  when  explicitness  upon  a 
subject  of  infinitely  inferior   consequence  was  so 
cautiously  attended  to.     I  forbear  to  enlarge  fur-* 
tber  on  this  point,  because  I  wish  to  avoid  unrea- 
sonable prolixity;  but  I  think  I  have  already  said 
enough  to  prove  that  the  objection  to  our  jurisdic- 
tion is  unfounded. 
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•  Upon  the  merits  of  this  case,  a  questioo  has 
occurred,  which  requires  to  be  examined. 

Two  of  the  cooitnissioners  have  held,  that  on 
£icts  disclosed  in  the  case  of  George  Pattersoo, 
the  owner  of  the  brig,  and  part  owner  of  the  car- 
go, was,  during  and  by  reason  of  his  stay  In  Gua- 
datoupe,  (an  enemy^s  territory,)  Kable  to  be  treat- 
ed as  an  enemy  to  Great  Britain  by  those  acting 
under  its  authority ;  and  of  course,  that  Ae^  proper- 
ty sent  out  from  Guadaloupe  and  seized  by  a  Bri- 
tish cruzier,  while  he  remained  in  tfayat  island,  was, 
by  the  law  of  nations,  rightfully  subject  to  con- 
demnation as  prize. 

The  FACTS  are  these — WiHiara  and  George 
Patterson  (the  claimants)  ivere  citizens  of  the 
United  States,  and  partners  in  trade,  resident  and 
carrying  on  business  at  Baltimore.  The  brigan- 
tine  Betsey  was  the  sole  property  of  George  Pat- 
tersiton.  She  sailed  from  Baltimore  for  the  West 
Indies  on  the  19th  D^ecember,  1793,  with  a  cargo 
of  flour,  butter,  and  specie,  belongipg  jointly  to 
the  said  partners.  George  Patterson  sailed  in 
her  as  owner  and  supercargo.  ¥he  vessel  pro- 
ceeded to  Guadaloupe  (her  port  of  destination) 
where  she  arrived  on  the  8th  of  January  following, 
and  there  delivered  her  cargo  to  the  said  George 
Patterson.  The  cargo  (at  least  the  provision  part 
of  it)  was  taken  from  him  by  the  administration 
of  the  island  by  force,  with  a  promise  of  payment 
of  its  value.  He  loaded  on  board  the  said  brig  a 
retu/n  cargo,  the  produce  of  the  island,  and  des- 
tined her  therewith  to  Baltimore,  remaining  bim- 
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self  at  the  said  island  ;  and  she  accordingly  sailed 
from  Guadaloupe  on  the  \9th  of  March,  bound 
on  her  said'  intended  voyaj^e  :  in  the  prosecution 
thereof,,  she  was  on  the  20th  of  the  same  month 
(two  days  after  her  departure  from  the  island) 
met  with  and  taken  as  prize,*by  the  British  private 
s1t>op  of  war  Agenoria.  It  appears  by  the  evidence 
found  0*  board  the  brig,  that  George  Patterson 
had  no  intention  of  settling  in  Guadaloupe  ;  that 
his  stay  was  meant  to  be  for  a  short  time  only, 
(unltl  the  Betsey  should  return  with  another  car- 
go ;)  that  his  views  were  to  procure  from  the  admi- ' 
nistratron  of  the  island,  payment  for  cargoes 
whieh  they  had  taken  from  him  and  his  partner; 
aJnd  while  he  stayed  to  mana^fe  the  affairs  o^h*r 
concern  and  conduct  thelawfftl  trade  in  wh^it 
was  engaged  to  the  best  advantage. '  No  act  is 
proved  to  have  beien  done  or  contemplated  by  him  ** 
inconsistent  with  bis  neutral  character  and  duties. 

The  allegation  that  frhen  he  went  to  Guada-  *. 
loupef  it  was  in  a  state  of  blockade  (an  assumed 
fact  upon  which  •  the  condemnation  at  Bermudas 
appears  to  have  been  founded)  is  admitted  to  be 
faUe.  The  suggestion  that  during  his  stay  in  the 
island,  it  was  notoriously  expected  to  be  blockaded, 
is  unsupported  by  the  shadow  of  evidence— and  if 
it  were  proved,  it  would  be  idle  and  unconsequen- 
tial.  It  cannot  be  necessary  to  argue  that  the  ez- 
pertalion  of  a  blockade  does  not  render  provi- 
sions contraband,  or  in  any  shape  interfere  with 
the  freedom  of  neutral  commerce.  We  are  all 
agreed  that  there  cannot  be  a  constructive  block- 
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ode  to  the  prejudice  of  the  trade  of  neutralB— 
and  after  this  conces«4on,  it  would  be  absurd  to 
wa^te  time  in  showing  that  the  mere  expectation 
of  a  blockade,  when  none  exists  in  fact,  or  can  be 
m^de  out  constructively,  is  not  entitled  to  have 
that  effect. 

Hib'  sending  to  America  for  another  cargo  of  flour 
after  the  administration  of  the  island  had  taken 
the  Brtseyh  cargo  bff  frrce^  was  not  the  act  of  an 
enemy  to  Great  Britain,  but  strictly  lawfid  fQr  him 
to  do  so  as  neutral.  Is  he  to  be  called  an  enemy 
to  Great  Britain,  because  he  did. not  petulanlly  re- 

'  sent  the  Infringement  of  his  righte  by  a  x^olonial 
government  of  France  ? — and  is  he  to  be  subject- 
ed to  plunder,  without  retribution,  by  Bj-itish 
ctWeers,  because  ia  Guadaloupe  administration, 
having  seized  his  properly  und^r   a  promise  of 

»•  adequate  compensation,  he  has  thought  proper  to 
submit  to  this  wrong,  and  even  to  hazard  ihe  re- 

^  petition  of  it  1  If  he  chose  to  act  thus,  in  the  ex- 
pectation of  that  projQit  which  is  the  object  of  trade, 
what  right  has  Great  Britain  to  complain  1  The 
administration  took  his  property  not  theirs  ;  and 
if  he  discovered  it  to  be  more  prudent  to  be  silent 
on  the  subject,  to  wait  for  the  promised  payment, 
and  even  to  import  another  cargo  similar  to  the 
former,  while  he  was  so  waiting,  under  a  risk  of 
similar  violation,  he  has  neither  done  nor  intend- 
ed any  thing  injurious  to  Great  Britain, — provided 
the  cargo  imported  was  such  as  the  law  of  na- 
tions did  not  prohibit. 

If  the  reverse  of  this  doctrine  were  true,  I  do 
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not  know  that  the  citizens  of  the  United  States 
oould,  Bixkoe  t^  year  1795,  be  at  liberty  to  bring 
provisions  to  Great  Britain  without  becoming 
enemies  to  France.  For  during  that  year  the  go- 
Terament  of  this  country  went  far  beyond  the 
administration  of  Guadalonpe,  in  seizing  and  ap- 
propriating the  provision  cargoes  of  American 
•  citizens, 

•  In  ^  word — the  views  with  which  George  Pat- 
terson went  to,  and  remained  at,  Guadaloupe^ 
were  fair  and  warrantable, — the  trade  he  was  pro- 
secuting was  not  forbidden,— his  conduct,  while 
in  the  island,,  was^  in  all  respects,  such  as  the  law 
of  nations  allows  and  prescribes  to  neutrals, — bia. 
stoylber^  was  intended  to  be^.and  in  fact  was^  tem- 
porary,*—he  did  not  become  an  intiabitant  of ^  the 
island^  but  was  a  mere  sojourner  in  it  for  speofal 
limited  purposes* lawful-  in  their  nature. 

StiHy  however,  it  is  said  that  bis  residence  there^ 
«ueha»  it  was,  made  him,  under  all  circumstan- 
€e$y  the  enemy  of  Great  Britain. 

In  order  that  I.  may  be  distinctly  comprehend^ 
ed  in  what  I  hiave  to  urge  against  the  above  opi- 
nion, I  will  begin  with  stating  that  1  understooid 
the  law  of  nations>as  applicable  to  this  question^ 
to  bd  as  follows :  - 

Neutral  stangers  who  seMhy  or,  in  other  words, 
take  up  a  fixed  residence  for  permanent  purposes, 
however  lawful  -they  may  be,  in  the  territory  of  a 
belligerent  nation,  flagrante  bello,  and  thereby 
become  united  to,  and,  sub  modo,  citizens  or  sub- 
jects of  it,  are  liable  to  be  treated  as  enemies,  by 
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the  opposite  belligerent;  but  neutral  strangers, 
who  merely  pass  or  sojourn  in  tile  territory  of 
a  belligerent  Bation,  for  the  management  of  their 
affairs,  or  in  quality  of  travellers,  or  for  rn  any  other 
lawful  temporary  object,  not  hostile  to  the  oppo* 
ske  belligerent,  are  not  so  liable  to  be  treated. 

From  Vattel,  abundant  sanction  is  derived  to 
this  distinction. 

(Vattel,b-  let,  ch.  xix.)  In  Sect.  212—213,  of 
this  chapter,  the  author  treats  of  the  citizens  and 
natives  of  9L  country,  and  of  its  inhabitant^,  as  dis* 
tinguished  from  citizens,  who  are  in  some  sort 
blended  with  the  society  into  which  they  have  ea^ 
lered  ;  and  these  again  he  afterwards  distinguish- 
es from  temporary  $4^ourners  in  the  predicament 
of  Mr.  Pattenson. 

H£CT.  21 S.  '<  The  inhahitantSj  as  diptinguished 
^'  from  citizens^  are  strangers  who  are  permitted 
**  to  settle  and  stay  io  a  country.  Bound  by  their 
*^  fesidenceio  the  society,  they  are  subject  t«  the 
"  laws  of  the  state  while  they  reside  there,  and  they 
>*  are  obliged  to  defend  it,  because,"  &c. 

The  actual  inhabitants  then,  here  meant  by 
Vattel,  are  such  as  are  in  some  degree  incorpora- 
ted with  the  nation,  and  are  liable  to  the  dutien  of 
citizenship,  although  not  enjoying  all  its  advan* 
t^ges. 

Such  inhabitants  have,  doubtless,  the  quality 
of  enemies,  in  respect  of  a  natipn  at  war  with 
that  in  which  thny  reside, — because  they  have 
voluntarily  united  themselves  to  the  enemies  of 
that  nation,  subjected  themselves  to  their  control, 
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bound  themselves  to  defend  their  ioterests  dur- 
ing their  stajc,  adopted  their  prejudices  and  their 
enmities,  and  in  short  acquired  in  their  country  a 
citizenship  complete  as  to  duties^  though  not  so 
as  to  privileges. 

The  sanjie  author  says,  in  Sect.  215  of  the  above 
chapter,  speaking  of  a  man  who  has  left  his  own 
oountiy :  ''  If  he  haM  fixed  his -abode  in  a  foreign 
'^  country,,  he  is  become  a  member  of  another  so- 
''  ciety,  at  least  as  a  perpetual  inhabitantj  &c." 

But  how  is  it  with  sojourners^  whom  Yattel  dis- 
Ungutshes  from  inhabitants  f 

(Vattel,  b.  2d  c,  8th  6.  99th0  "  We  have  al- 
*'  ready  treated  (b.  1st  c.  19,  already  quoted)  of 
<<  the  inhfibitantSj  or  of  the  men  who  reside  in  a 
''  country  where  they  are  not  citizens.  We  shall 
**  only  treait  here  of  the  strangers  who  pass  or  so- 
**Journ  ik  a  country ^  for  the  management  of  their 
''  affairSf  or  «n  quality  of  mere  trarellers.'*^ 

Sect.  lOV.  (r^peaking  of  such  sojourners.) 
"  But  even  in  the  countries  where  every  stranger 
'^  freely  enters,  the  sovereign  is  8uppo8ed  to  allow 
^'  him  access  only  upon  this  tacit  condition,  that 
**  he  be  subject  to  the  laws ;  I  mean  the  general 
^  laws  made  to  maintain  good  order f  and  which 
**  haw  no  relation  to  the  title  of  citizen  or  sub- 
*^ject  of  the  state.^^ 

Sect.  105.  (Same  subject.)  "  From  a  sense  of 
''  gratitude  for  the  protection  granted  him,  and 
"  the  advantages  he  enjoys,  the  stranger  ought  not 
**  to  confine  himself  to  the  respect  due  to  the  laws 
'^  of  the  country ;  he  ought  to  assist  upon  pcca- 
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"  aion,  and  to  contribute  to  its  defence,  as  miuh 
"  us  his  being  a  citizen  of  another  state  may  per- 
**  nut  him.  But  nothing  hinders  his  defending  it 
"  against  wrates  and  robbers  ;  against  the  ra- 
'*  tages  of  an  inundation  or  the  tterHstations  of 
^fifre?^'  The  author  in  this  place,  evidently  sup- 
poses that  (although  in  the  case  of  an  inhahitant 
or  fixed  resident,)  every  duty  of  a  citizert  is'  on 
such  inhahitant  while  he  continues,  so  there  is  no 
obligation  upon  a  sojourner  or  tempoVary  rdsident 
to  assist  in  defending  the  country  in  a  solemn 
war;  and  of  course,  th^t  there  is  no  obligation 
upon  him  inimical  to  the  nation  v\'ith  which  that 
country  is  in  a  stcite  of  hostility,  •  But  in  Sect. 
lOG,  he  is  still  more  expHcit. 

Sect,  106.  "Indeed  he  cannot  be  subject  to 
"  the  taxes,  which  have  only  a  relation  to  the  citi- 
**  zens ;  but  he  ought  to  contribute  his  share  to  all 
"  the  others.  Being  exempt  from  serving  in  the 
"  militia,  and  from  the  trihvtt  destined  for  tlu 
"  support  of  the  rights  of  the  nation,  he  wrU  pay 
"  the  duties  imposed  on  provisions,  merchandise, 
"  &c.,  and,  in  a  word,  every  thing  has  ofdy  n  re- 
"  lation  to  his  residence  in  the  -country,  and  the 
"  affairs  ithich  brought  htm  thither. ^^  Thus  then 
it  is  obvious  that  a  neutral,  who  sojourns  in  one 
of  the  countries  at  war,  for  the  purpose  of  manag- 
ing his  affairs,  and  does  not  become  a  settler  ift,  or 
inhabitant  of,  the  country,  cannot,  by  reason  of 
such  sojourning,  be  considered  as  having  subject- 
ed himself  to  any  obligations  injurious  to  the  op- 
posite belligerent,'  as  having  associated  himself 
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with  its  eftenpy,  or  as  having'  lost  4he  purity  of 
his  original  neutral  choraeter.  It  appears  that> 
notwithstanding  such  sojourning,  he  continues 
under  the  pressure  of  aH  his  former  duties  as  a 
neutral,  and  acquires  none  that  njte  inconsistent 
with  them. 

To  call  soch  a  man  an  enemy  is  to  do  violence 
to  common  sens6. 

Sect, •  107.  (Same  sufeject)  "The  citizen  or 
"subject  of  a  state  who  absents  himself  Jar  xi 
"  time  without  any  intention  to  abandon  the  so- 
**  ciettf  of  which  he  is  a  member,  does  not  lose 
"  his  privilege  by  his  absence;  he  preserves  his 
"  rights,  and  remains  bound  by  the  same  obUga- 
*^iions.  Being  received  ivL  a  foreign  country  in 
"  virtue  of  ,thiB  natural  society,  &c.,  he  ought  to  be 
**  Considered  there  as  a  member  of  his  own  nation, 
"  Und  treated  ds  such.^^ 

The  nation  iheto,  with  i^hom  a  neutral  stranger 
sojourns,  is,  by  the  law  of  nations,  to  consider  and 
treat  him  as  a  member  of  his  own  country :  It 
cannot  compel  him  to  assist  it'in  its  hostile  efforts 
against  its  enemy,  or  even  in  its  defence  against 
that  enemy.     He  continues,  notwithstanding  his 
residence,  to  every  purpose  of  the  war,  offensive 
or  defensive,  a;?  much  a  neutral  as  if  he  was  still 
n  his  own  coilintry.     And  yet  it  is  imagined  that 
the  opposite  power  at  war,  nii:rely  on  the  ground 
qf  his  residence,  which  does  not  alter  his  charac- 
ter, and  is  in  no  respect  unlawful,  may  consider 
and  treat  him  as  an  enemy! 
Why  is  it  then  that  neutral  goods  found  in  an 
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enemy's  territory  are  not  liable  to  confiseatioiit 
if  the  quality  of  ths  placet  where  a  neutral  shall 
himself  be  found,  attaches  itself  thus  powerfully 
to  him  1 

If  this  doctrine  agaii^t  which  I  am  now  con- 
tending were  true,  the  converse  of  it  would  be  al- 
SO'  true. ,  If  pHace  and  not  character  is  to  fix  a 
man  as  friend  or  enemy,  an  enemy  would  cease 
to  be  so  as  soon  as  be  <)uitted  the  territory  of  his 
nation.  Surely  the  character  of  eiiemy  may.  be 
thrown  off  by  tlie  same^  means  by  which  it  may 
be  acquired,  where  parallel  means  are  practica- 
ble. But  ^^  enemies  continue  such,  (sdys  Vattel,) 
"  (b.  3,  c.  5, 8.  71,)  wheresoever  they  may  happen 
"to be.  The  place  qf  jabode  is  of  no  accopnu  It 
"  i^  the  political  fies  whiph  determine  the  quali- 
"  ty."  Pere  h  the  true  criterion  by  whieh  friend 
or  enemy  is  to  be  ascertained.  The  polUical  ties, 
not  the  locus  in  quo^  designate  the  quality.  Has  the 
party  du^ties  upon  him  in  favour  of  one  of  the  belli- 
gerents against  the  other,  which|  if  called  into  ac- 
tion, would  be  hostile  in  their  effects  ?  If  he  has jjio 
matter  in  what  part  of  thft  world  he  shall  be  found, 
he  is  ad  enemy.  If  he  has  not,  you  cannot  treiU: 
him  as  an  enemy,  without  trampling  upon  the  laws 
of  nations,  although  you  shpuld  find  him  in  the 
heart  of  the  country  with  which  you  are  at  war.* 

I  have  already  shown  that  a  sojourner  in  a 
country  with  temporary  views,  or  one  who  has  not 

*  This  is  upon  a  supposition  iimt  he  does  no  act  hostile  in  its 
nature,  as  in  the  case  yf  Mn  Pattersoa* 
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in  fact  settled  in  it,  iias  nn  such  political  ties  to 
that  country  ae  to  makebim  an  enemy  to  those 
with  whom  it  may  be  in  a  state  of  hostility — that 
his  duties  do  fkot  point  fo  the  annoyance  of  any 
nation— *and  that  the  obligations  which  bind  hitHi 
are  aa  perfectly  neatral  as  those  he'  brought 
along  with  him. 

The  f^tregoing  observations  are  cdnfirmed  by 
Buriemaqut^s  Principles  of  Political  Law.  (p.  281, 
s.  6.)  "  As  to  strangers,  those  who  settle  in  an  ene- 
'*  my*s  coantry  after  a  war  is  begun,  of  which  they 
"  had  previous  notice,  may  ^stly  be  looked  upon 
"  as  enemies." 

P.  299.  *'  It  is  also  certain,  that  in  order  to  ap- 
"  propriat^  a  thing  by  the  right  of  War,  it  must  be- 
"  ioDg  to  the  enemy  ; — for  things  belonging  to 
'^  people  who  are  neither  his  subjects^  nor  amnub" 
^^  ted  Myith  the  same  spirit  as  he  is  against  us, 
^*  eannot  be  taken  by  the  right  of  war,  even 
« though,"  &c.      . 

By  settlers  in  a  country,  it  will  not  be  imagined 
that  tkose  are  meant  who  sojourn  in  it  with  tern- 
pomry  views,  and  who  come  without  auy  intention 
offtiwndoning  their  own  country,  or  becoming  m- 
habitant^  of  anothei".  In  th^  description  of ''  tkose 
**  who  sire  fanimated  with  the  same  spirit  against 
<'  us^^  it  will  not  be  supposed  that  those  are  in- 
cluded, who,  with  a  complete  neutral  character 
and  with  every  neutral  obligation  upon  them,  go 
for  a  time  into  the  belligerent  country  on  a  law- 
ful errand,  having  no  relation  to  hostility — and^ 
while  there,  take  no  improper  plart  in  the  national 
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quarrel,  but  confine  themselves  to  the  object  which 
brought  them  thither— ^who  bind  themselvets  by  no 
ties  to  the  nattoa  in  whose  territory  they  are,  at 
variance  with  those  whicli  marked  ai^d  constituted 
th«ir  neutrality,  and  who  continue  as  free  from 
any  duties,  adversary  to  either  of  the  contending 
parties,  as  if  they  had  remained  at  honoe." 

It  is  plain  that  Hurlemaqui^s  meaniog  is  the 
same  with  thit  of  Vattel.  By  setUers  \\^  intends 
those  wtiom  Vattel  calls  inhahifantSy  who  may 
fairly  be  presumed  to  be  animaied'rcitk  lh&  iame 
spirit  With  the  nation  with  whom  they  have  per- 
^  manently  mingled,  to  whose  interests  they  have 
joined  their  own,  and  under  whose  subjection  they 
have  placed  themselves.  Such  may  be  said 'to 
make  common  cause  with  the  nation  and  to  adopt 
its  quarrel.  Thus  far  the  doctrine  may  jtldtly  be 
carried  ;  but  when  a  neutral  trader  goes  into  an 
enemy^s  territory  for  a  few  weeks  to  conduct  a 
legal  trade,  to  call  in  precarious  derbts,  6t  to  do 
any  gthfer  abt  connected  with  a  commerce  which 
no  law  condemns,  when,  during  his  stay,  he  does 
nothing  to  make  common 'caiis^  with  the  enelny, 
or  to  evidence  his  intention  of  espousing  its  quar- 
rels, it  is  so  manifestly  unreasonable  to  call  him 
an  enemy  upon  such  a  foundation,  that  no  argu- 
ment can  lend  even  a  colour  to  it. 

Lee  on  Captures,  (p.  65)  gives  us  bis  opinion 
on  this  subject  precisely  in  the  words  of  Bilrle- 
maqui,  and  accounts  no  strangers  as  enemies  but 
such  as  settle  in  the  enemy's  country. 
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The  following  is  copied  from  a  manuscript  note 
of  Lord  Camden's  opinion  in  two  of  the  St.  Eu- 
statius'  cases,  (Harmonie  and  Jacobus  Joannes^) 
heard  on  the  lOth  of  February,  1785,  put  into  my 
hands  by  a  respeetabJe  gentleman  in  the  profes** 
sion. 

.  '^  If  ja  man  went  into  a  foreign  country  upon  a 
"  visit,  hts<  travels  for  healthy  to  settle  a  particular 
"  business,  or  the  like — of  such  persons,  so  tefn- 
*^porariiff  Tending y  he  said,  he  thought  it  Would 
**  be, hard  to  seize  upon  their  goods.  That  a  re- 
<^  Mdence  not  attended  with  these  circumstances 
''  ought  not  to  be  considered  as  ai  permanent  resi- 
"dence." 

In  applying  the  evidence  and  the  law  to  the  re- 
sident foreigners  in  St.  Eustatius,  he  said — ^'In 
"  every  point  of  view  they  ought  to  be  deemed 
^^retident  mbjects.  Their  persons,  their  lives, 
"  their  industry,  are  employed  for  the  benefit  of 
''  the  stale  under  'whose  protection  they  lived ; 
"  and  if  war  broke  6ut,they  continuing,  they  paid 
"  their  proportion  of  taxes,  imposts,  and  the  like, 
^'  Equally  with  natural  born  subjects,  and  no  doubt 
"  come  within  that  description." 

The  note  concludes  with  stating,  ''that  the 
*'  goods  in^both  ships  (viz.  the  Harmonie  and  Jaco-* 
"  bus  Joannes,)Tvere  condemned  (except  those  be- 
"  longing  to  Erutz)  upon  the  ground  of  perma- 
**nent  residence  or  iti^aMtancy  of  the  owners' in 
"  an  enemy's  territory.^' 

The  ground  upon  \dlieh  the  property  of  Erutz 
wtta  excepted  trotH  the  condemnation,  is  stat(^d  in 

33  . 
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the  note  to  be,  "  that  he  wat  an  occadawd  r&tir- 
dent  at  AmsterdumJ'^ 

It  is  evident  from  this  opinion  of  Lord  Camden 
that  he  did  not  consider  a  temporary  sc^ourner 
•i|i  an  enemy's  country  as  the  proper  object  of  hos- 
tility, but  that  he  rested  his  decision  wholly  oa 
the  fact  of  permanent  mhabitancjfy  a  foMi  and 
settled  residence.  Such  was  the  doctrine  in  this 
country  formerly  ;  and,  if  it  has  been  changed,  it 
will  not  be  easy  to  prove  that  the  change  is  justi- 
fied by  the  law  of  nations. 

Even  the  form  of  the  commission  of  reprisahi 
issued  by  this  country,  during'its  present  and  for- 
mer wars,  concurs  to  establish  the  distinctioQ 
with  which  I  set  out.  It  gives  authority  to  seize 
property  belonging  to  France,  or  to  any  persons 
being  mbjects  of  France,  or  inhabiting  within 
any  of  the  territories  of  France,  Strch  also  m 
the  language  of  the  different  prize  acts. 

We  have  seen  in  Vattef  tlie  true  notion  of  an 
inhahifanf^  and  it  cannot  be  pretended  that  a 
temporary  sojourner  does,  even  in  common  par- 
lance, come  within  the  meaning  of  that  term. 

The  only  authority  which  has  been  mentioned 
at  the  Board  as  opposed  to  the  principles  I  have 
endeavoured  to  establish,  is  a  passage  in  Gro- 
tins,  lib.iii.  c.  4,.s.  6. 

For  an  answer  at  large  to  thi«  authority,  I  shall 
content  myself  with  referring  to  the  written  opi- 
nion of  Mr.  Gore,  I  am  induced  to  this>  beeause 
in  the  written  opinions  of  one  of  the  British  com- 
missioners, lately  filed,   that  authority,   though 
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<»rigiiially  relied  upon  to  prove  that  any  person 
found,  or  being  in  an- enemy's  territory,  ti^as  abso- 
lutely lidble  to  be  treated  as  an  enemy,  is  used 
for  a  different  and  a  less*  extensive  purpose,  meet- 
ing my  approbation. 

Upon  the  whole  I  take  it  to  be  clear,  that,  upon 
the  footing  of  residence,  George  Patterson's  pro- 
perty wae  not  liable  to  condemnation. 

It  would  not  be  proper,  however,  to  dismiss  the 
question  without  noticing  the  particular  manner 
in  which  one  of  the  commissioners,  in  his  written 
opinion,  sustains  the  condemnation  of  George  Pat- 
terson's property.  The  argument  stands  thus: — 
All  persons  who  are  within  the  enemy's  territory 
are,  prima  facicy  to  be  considered  as  enemies  and 
liable  to  hostilities.  (Grotius.)  George  Patter- 
son'being  at  Guadaioupe  at  the  time  of  the  cap- 
ture, of  course  came  within  this  rule,  and  to  ex- 
tricate himself  from  it,  it  was  incumbent  on  him 
to  shoyv — "  that  he  was  there  acting  in  a  manner 
**  perfectly  .consistent  with  the  strict  duty  of  a  neu- 
'*  tral.  The  burden  of  the  proof  was  upon  him." 
It  is  then  supposed,  and  attempted  to  be  shown, 
that  he  has  failed  in  this  proof. 

Even  if.it  be  admitted  that  the  above  riile  is  a 
sound  one,  and  I  atn  not  disposed  to  question  it, 
the  application  of •  it  is  certainly  exceptionable. 
To  extricate  himself  from  the  operation  of  such 
a  rule,  it  could  only  be  incumbent  on  Mr.  Patter- 
son to  prove  himself  an  American  citizen.  That 
faet  being  established,  (as  it  was  by  all  the  evi- 
dence on  board  the  brig,)  the  neutrality  of  his 
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character  stood  free  from  th^  presumption  against 
him,  arising  solely,  from  the  place  in  which  be 
happened  to  be.  The  burden  of  the  proof  would 
then  be  transferred  from  him  to  the  captors* 

By  showing  that  he  was  a  citizen  of  the  United 
States,  he  showed  that  he  was  no  enemy  to  Great 
Britain ;  and,  if  the  captors  desirqd  to  defeat  the 
effect  of  that  evidence,  it  was  indispeasible  for 
them  to  go  further  than  barely  to  prove  that  he 
fjDOS  in  an  enemy^s  country,  which  in  itsdf  was 
not  at  all  inconsistent  with  the  neutral  quality  at- 
tached to  his  citizenship   of  a  friendly  nation. 
Until  they  showed  that  he  had  done  some  act  by 
which   he.  had  forfeited   the  friendly  character, 
which  all  the  ship^s  papers  proved  "him  to  possess, 
that  friendly  character  was  entitled  to  protect  him. 
They  did  not  prove  such  an  act  by  merely  show- 
ing that  he  had  gone  to  Guadaloupe  a  few  days 
or  weeks  before  the  capture,  on  a  commercial  er- 
rand, and  had,  at  the  time  of  the  capture  remain- 
ed there  two  days  after  the  sailing  of  the  vessel 
of  which  he  was  supercargo ;  since  all  this  was 
perfectly  lawful  for  him  as  a  neutral  to  do-     They 
did  not  prove  such  an  act  in  any  way ;  neither 
his  actual  stay  in  the  island,  from  the  time  of  the 
brig's  departure,  to  the  time  of  the  capture,  (two 
days,)  nor  the  stay  he  intended  to  make,  as  declar- 
ed by  one  of  his  letter^;  (until  the  brig  should  re- 
turn with  another  cargo,)  pan  be  said  to  come  up 
to  the  idea  of  a  permanent  residence^  let  such 
stay  be  coupled  with  what  lawful  acts  it  may,  so 
as,  upon  the  footing  of  inhabitancyi^  to  make  him 
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an.  eaemy  to  Great  Britain.  It  eaonot  be  pre^ 
tejQded  that,  whtte  at  Guadi^loupe,  hn  did  any  act 
not  admitted  to  a  neutral  by  the  law  of  nations. 
On  the  contrary^  it  may  confidently  be  asserted 
that  \ke  did  nothing  inconsistent  with  the  strict 
duty  of  a  neutral.  His  object  in  'remaining  at 
the  idand,  was  manifestly  to  procure  payment  of 
what  was  due  to  faim  from  the  administration  ; 
and,  while  so  employed,  to  make  such  mercaiitiie 
profit,  by  conducting  the  usual  trade  of  the  part- 
nership as  might  be  practicable.  That  the  island 
wanted  provisions  is  probable,  and  that  he-  wish- 
ed to  have  an  opportunity  of  supplying  it,  not 
only  on  account  of  the  price  of  flour,  but  also  on 
account  pf  tbe  profit  to  be  made  by  a  return  c&r- 
go,  is  certain  ;  but  it  was  strictly  consistent  With 
his  duty  as  jb.  neutral  to  do  so.  In  ^hort,  he  was 
neither  an  enemy  by  residence,  nor  by  reason  of 
apy  conduct  unlawful  to  a  neutral. 

It  is  supposed  diat«  even  admitting  thfs  property 
c^  George  Patterson  not  to  hav^  been  liable -to 
condemnation,  there  was  at  least  probafule  coMse  of 
seizute  and  detention  for  the  purpose  of  judicial 
inquiry. 

If  this  pfchcthle  ccmse  be  referred  to  any  ambi- 
guity as  io./octe  at  the  time  of  the  capture — I  ati- 
swer  that  np  such  ambiguity  existed.  But  it  is 
not  in  this  view  that  there  is  believed  to  have 
been  probable  cjause  of  seizure.*  The  law.MXBing 
frohi  the  facts  appearing  in  the  letters  of  George 
Patterson,  is  imagined  not  to  have  been  ^o  clear- 
ly in  his  favour  as  to  render  detention,  for  the  pur- 
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pose  of  obtaining  judicial  opinions  upon  il,  ille- 
gal. But,  in  my  judgment,  it  waa  so  clearly  in  his 
fevour,  that  I  confess  myself  astonished  thai  atiy 
doubt  could  be  entertained  about  it; 

It  is  not  satisfactory  to  insi^  upon  the  Vice 
Admiralty  of  Bermudas  and  the  Lords  of  Appeals 
condemning  the  property,  as  sufficient  evidence 
of  pr-obable  cause.  The  sentence  of  the  Vice 
Admiralty  of  Bermudas,  founded  upon  a  Hdicn- 
lotts  falsehood,  abandoned  by  every  body,  is  no 
evidence  of  any  thing  but  the  folly  of  the  judge 
who  passed  it.  The  sentence  of  the  Lords  is 
that  of  a  tribunal,  respectable  in  the  highest  de- 
gree for  talents,  integrity  and  station  ;  but  even  the 
commissioner  who  recommends  it  to  us  as  conclu- 
sive proof  of  probctble  caus^,  confesses  that  it  was  an 
erroneous  sentence^  inasmuch  as  it  condtemhed  the 
property  of  FFt/Zmm. Pattersi>n,  as  well  as  that  of 
George  Patterson.  For  this  sentence,  as  it  standby 
it  is  impossible  to  find  or  conjecture  a  reason  ;  and 
yet  we  are  told  that  we  ought  to  receive  it  as  irrefra- 
gable proof  of  probable  cause.  The -sentence  of 
thq  Lords  is  either  erroneous,  or  it  is  liot.  If  it  is 
not  erroneous,  we  ought  to  decide  in  e^act  con- 
formity with  it.  If  it  is  erroneous,  it  cannot,  in 
any  shape,  be  an  authority  for  us.  We  are  unani- 
mous, that,  as  to  William  Patterson^s  property, 
it  is  palpably  erroneous  ; — that  no  pretext  can  be 
imagined  even  to  countenance  it  in  respect  of  his 
property ; — and  a  majority  of  the  Board  are  of 
opinio];!,  that  it  is  clearly  erroneous  in  toto.  Af- 
ter this,  it  is  at  least  novel  to  rest  the  prbof  of 
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probable  cause  upon  the  authority  of  that  sen-^ 
tence.     The  question   of   probahle  cause  is   as 
much  a  question  upon  which  it  is  our  duty  to  de- 
cide, OMording  to  our  own  judgments^  as    the  i 
question  whether  the  condemnation  was  rightful ; 
and  if  the  sentence  of  the  Lords  is  not  allowed 
to  be  sufficient  to  control  our  judgments  on  the 
latter  question,  I  see  no  reason  why  it  should  be 
allowed  to  control  it  on  the  former ; — especially 
when  the  sentence  thus  set  up  as  a  proper, guide 
to  decision  on  the  former,  is  nothing  more  than 
a  confessedly  erroneous  Sentence  upon  the  latter. 
As  to  the  opinions  of  the  commissioners  who  dif- 
fer  from  the  majority   on   this   subject,  if  they 
were  sufficient   evidence    of  probable  cau«e,    it 
would  follow  that  every  decision  against  probable 
cause  ought  to  be  unanimous. 

In  short,  I  hold  it  to  be  plain  that  there  was  not 
the  smallest  foundation  for  the  seizure  in  ques- 
tion ; — and  that  if  the  captor  thought  proper  to 
make  the  seizure  upon  any  mistaken  idea  of  the 
law  of  nations,  he  did  it  at  his  peril ;  and  that  his 
nation,  in  defauR  of  redress  against  him,  is  to  in- 
demnify the  parties  ijljured.  And,  thinking  thus, 
I  cannot  persuade  myself  that  I  am  to  sacrifice 
the  conviction  of  my  own  mind,  not  to  the  reasons 
of  others,  but  to  the  acts  of  others,  admitted  on 
all  hands  to  be  founded  on  misconception. 


The  last  question  which  occurred  at  the  Board 
in  this  case,  respected  the  rule  of  compeusatioli 
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to  be  applied  to  it  in  relation  to  the  cargo.  The 
majority  were  of  opinion  that  the  claimants  were 
entitled,  not  only  to  the  value  of  their  merchan- 
dise, but  to  the  nett  profits  which  would  have  been 
•made  of  it  at  the  port  of  destination,  if  the  voy- 
age had  not.  been  interrupted.  This  opinion  pro- 
ceeded upon  the  supposition  that  the  voyage  was 
wrongfully  interrupted — and  upon  that  supposi* 
tion  would  seem  to  be  free  from  exception.  It 
has  been  questioned,  however ;  and  I  shall,  of 
course,  assiga  my  reasons  for  adopting  it. 

There  can  be  no  doubt  that  the  illegal  capture 
and  condemnation  of  this  vessel  and  cargo  have 
given  to  the  claimants  a  title  to  receive  from  the 
British  government  the  value  of  the  things  of 
which  they  were  deprived ; — but  the  question  is 
whether  they  have  not  also  a  title  to  receive  the 
profits  that  might  and  would  have  arisen  from 
themi 

The  right  of  the  claimants  to  the  cargo  was  a 
perfect  one ;  and  for  that  reason,  they  are  autho- 
rized to  demand  compensation  for  its  value  ; — but 
this  right  was  in  no  respect  better  or  more  per- 
fect than  their  right  to  proceed  upon  the  voyage, 
and  to  make  such  profit  of  the  goods  as  the  situa- 
tion of  the  destined  market  would  at  the  time  of 
the  vesseFs  arrival,  enabled  them  under  all  cir- 
cumstances to  make. 

When  the  claimants  show  (and  a  majority  of 
the  Board  have  determined  that  they  have  shown 
it)  that  the  cargo  belonged  to  them ; — that  the 
Toyage  which  the  vessel  (also  the  property"  of  one 
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of  ttem)  Ilfi4  Mmaienced  #as  a  laiirfut  one^r^^ 
tii^t  ttleiFe  WOB  ho  ground  dpon  whieh  sher  eould 
}a9tifiably  be  seized  or  d^taiaed^  iHeyi  prove  a 
complete  right  to  prosecute*  that  iroyage,  without 
jabletftation,  aaa  to  acquire  aiiph  advantagea  there- 
fi^oiii  «a  io  ri^  cduraus:.  of  trade  might  fairly  be 
ooldutoted  iaW       ♦ 

Acj(K)rdin[g  to  a.  tir^it^en  opini^ii  fit^d  by  obe  -  of 
the  Board  on  thi?  oeisasioii^  no  compenfereitiaa  ia 
4^' for  t|ie.vioIatloa,of  this  latter  right;  fpf  it 
Males /^Ibat  to  retniburde  the  claimants,  the  m- 
.^*gima{'oa«£  of  their  property,  and  all  the  expegnses 
*<ihey  have  abtttaHy  incarred,  together  with  ipttf- 
**'fefioiA  lb0  ^hoAef  ^iiiQtint/wottljdbe  a  ju^  and 
^:adt(f^^  c<inipeD8atio&.'^  ;But  what  substan^ 
tial  i%iuH)ti^0M^i^  MMglitie^ 
^m^^  n^inii»^\imd€ik^^  (H^per  abject  cyf 
|Bi>mpei)^l(tijpi»;  whUe  an^tb^  of  tb^it*  jrigfats,  equat*' 
iy.iu^isjmiai^te,  aad  equally  viQleted,  shctU  be  left 
^tbDiut,aay  eomf^eafiftum  at  dUP 

:  tfo  cbfbpeiMatioflYbjr  ap  ihjii.ry' can  be  just  and 
adeqtt^a  which  does  not  repair  that  injury ;  but 
tie. wha  wfOfi^liitty  deprivej^.n^e  of  a- laWfiil  profit 
*v^bi6h  1  atti  employed  JQ  mdking,  cannot  be  said 
to  afibrd  ripparattoQ  ^ui^H  fie  Has  gi^en  me  aa 
^ulvitk^fer  the  ady^&tagiw  of  which  he  haa 
dejpnved  iBm-\  t^^lirfai^'  lidvi^iftages  my  right  was 
^  iiii4]piieitioiiiiblrtt8lbe: right  I  had-  in  thethiHiga 
|t*6m  whkih  tbify  ilr»re  t^^^  ^        /   \ 

Bmhcrfiyrth  (1  In«.  Nat.  Iiaw,p<  106,  s.  6)  fiya 
4trvim  the  rufe  fhat  ^' in  estimating  the  damagea 
^  which  lUEif'O'fte  has  sustained,  whefesuoh  thii^i^ 

•    34'   "    '  ■; 

■  •      *       « 
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**BBhb  hu  apdrfect  right  to,  we  mqair^y  Mkim 
<'.from  hiiEO,  or  wittiboldeQ,  or  intercepted^  we 
^^  ac6  to  Qcmsider,  not  only  the  value  of  the  thing 
^'iteelf,  hut  tiie  ^ue  likewise  of  the  fn$i(»'  ^ 
**profit$^h4U  might  hM^  [i^wfeK> 

''  16  the  o^tnw  of  the  thiBg^  in  likewise  tbe^i^mior 
''  of  Mich  fruits  or  profile.  )do  t{u|t  it  is  as  pro- 
^'.perly  a  damage  to  be  cbpr^edof  them  as  it  is 
<'  to  be  deprived  of  the  thiog  itself  -  ''But  it  is 
^*  to  be  considered  whether  he  ooutdbave  lepeived 
^  thec^  profits  without  an;  labovr.  or  expense;  he^ 
f^  came  if  he  could  not,  then  in-aettliag  the  danuir 
f*  ges  for  which  repamtion  is  to  ))e  mad^  thefMro*^ 
"^fits  ai«  not  to  beiiaied  at  their  fill)  worth;  hot 
''  an  allowabe^  k.to  be  m»d»  ier  tike  Ubimt  or  ax* 
^'  pense  of  coneoting  or  rieofc^viAf  thfMn.;  and  when 
*Hhe  labour  or  ^fpmteM  6fi^im$$dt  from  their 
**Sa\l  wqrthf  the  eeoiaimtte  is,  all  diat  be  hlis  Ipalt 
''and, conaequmtly,  is  alLitbat  hib  1ms  any  titl^  to 
"demand/* 

''  In  rating  the  damages  which  a  ntaa  has  sua- 
''  tained,  we  Mte.  to  estimate  something  m<rr,e  than 
''.the  present  adyantag»  which  he  haa  last:  forthe 
^  hope  or  expeeMion  of  future  advantage  is  wortli 
"  something:  ^  if.  sueli^  hope  or^ ejipeptation  ia 
'f  cut  ofi'by  the  injury^  the  valfie  ^f  it  ia.td  be  al- 
"  U|wed  him.^  We  aui8t|*1)owef6r»  ]ai..<eatimjEiting 
"  this  hope,  be  careful  npt  to  estimate  it  aa  if  th^ 
"  adi^ntage  were  in  actual  possession;  Ptopw 
.^deductions  are  to  be  made  for  tibe  aecidente 
"  ^kkh  might  have  happened  to  disappoint  hia 
f*  ezpectatiolia.    And  in  proportion  as  jthese  aeoi^ 
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^di^itttfW  greater  or  im>fe  k  kpi^t^r,  ot  Mm 
'^  Kk(^)^  to  ba^ppen,  a  greater .  abatetoenl  » to  be 
**  vade  in  eonsideratipn  of  lboin»  ^c.*'  I<k  p*  414S« 

^Not  only  the  damagea  whieh  a  man  aastaina 
^  fiom  an  unlawful  aet  are  chargeable  to  theih 
'*wbQ  do  the.  ae^  b^t  those  ilietmagaa  are  like- 
^^  Wiae  to  b^iinade.  aifiendsfor^  which  are  the  cH>a^ 
^  aequenoe  of  dneb  aet**  Id.  p.  409i  b.  B. 

The  jhtegging  .i}li4tatidns  are  supported  by. 
Qm&am^  (lib.  3,  e«  17,  a*  4 — 5.)  and  also  bjr  puf- 
fendoi£  Ittato  b^  admitted,  that  in  the  oaae 
before  liie  Boafi),;  the  clafqaiuits'  prospect  of  pro*  . 
fit8^(provi€tedi08ura»0e  had  not  b<Den  made  upon 
Iboth  profits  and  oargOi)  was  not  entirelf  certain ; 
f&r '  the  cargo  might  Im^  'b^en  dama^d  or  lost, 
Mid»  of  course^/in  the  lanjfiitige  ot  Rutherford 
we\s&o#d be  oarefiil  ^^n^t'to  estimate. those  pro^ 
^  &t8  as  if  the^  weM  in  aoti^d  possassion/'  But 
it  is  alpo  ^vldeait  that  ^^e  profite  lyare  just  as  sa- 
pwc6 .  aa  the  cargo  i^Mdff  and  were  subject  to  nd 
ofher  fiafc  than  the  caig^  waa  exposed  to* 
'With*  a .  view  to  pnM^  thefa  waft  no  risk  at  all« 
Binoe  aSfe^^reaort  to  theprloM  wfeaeh  are  proved  to 
have  been  those  at  whia>  tiie  cargo  might  haye^ 
been  sold  if  it  had  arrived*  In  that  i^espect  we 
faave/04^  b^  which 'to  rajpriate  tiur  estimate,  and 
ki5^t  possibiltties^  .  If  then,  the  datiger  of  loss  of» 
or  injiuy  to,  the  oi^gc^  was  the  only  cireomstance 
which  ian;dQred  the  claimants'  firofits  pre6arioua^ 
it  is  extremely  easy  to  make  an  allowance  for  that 
faAzard,  m  the  same  manner  as  in  asceHaining  the 
value  oi  the  cargo  itself.    We  have  only  to  makcx 
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IT  proper  dedoiAioB  for.  the  slaa  *mk«-HSti|dl  for 
thin,  the  rate  of  itiaurance  upon  such  a  vogrtfge  as 
the  vessel  was  engaged  in,  will  furiua^  us  with 
the  best  po|8ible<  rule.  The  rate  of  inmiraBco  is 
tlie  value  of  the  hazard,  and  it  19  that  cntarioii 
upon  which  we  may  Bafely'^rely^  ainct  it  i^  tfaat 
value  which  is  tiniibriniy  ^d  aiid^  repeived  for 
the  sea  risk  by  th<iae,  who^  apm?  arble^  from  their 
plirsuits^  and  induced  4>y  their  ihtare|it8y  to jpalcu- 
kite  it  accurately. 

lijlome  objectiona  wesre  istorted  at  theBdard, 
against  the  aseertainmexit  i>f  the  probable  profit^ 
by  reference  to  the,  {viofta'tmnmit  ^t  the  port  €jf 
destination.     -   -     •  ^     »-       ,  ?  -  ./  ^ 

It^as  said  to  bebettarto  giveJGpercetMai  <m 
the  invoice  price ;  and:  tl)ia  wa»  alleged  to  hp^ 
ftnd  is,  the  rule  in  the  Court  kf  Admiralty^  in  prp^ 
vision  cases,  undi^r  the. Orders  of  April,  .17Q5..  But 
it  ts  obvioua  that  this  ruie  isaicifirb]traryio«i»y«ifg* 
gested  indeed  by*  a  good. priAo^je,  b«t  not  laeting 
Upon  it.  It  supposes  <(What  is  troe)  that^e  elailvi^ 
/ant  is  entitled  to  coi&pei^atiidn  for* fats  profits  aB 
well  as  for  his  capita)*  A^dao  far  tt.i^dd&wipiglit 
to  the  fot^egoing  reflttai4cs ;  but  it  dmfitft  pretend 
to  ascertain  wliat  those,  promts  would  be. 

Ten  per  centum,  may^be  either  mora  (h*  less  than 
It  just  compensation^  ^  It. may  be  a  goodavera^ 
rul^  among  various  claimants ;  (though  if  it  is  ao, 
it  can  only  be  by  accident ;)  but  sur&ly^t  is  no 
consolation  to  a  claimant  who  gets  le$i  than  ia 
due  to  him » that  another  with  ^hom  he  has  no 
connection,  has  got  more.    Qur  province  is  to 
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is  not  sufficreiit  that  our  awards  ^hatl  cover  the  ag- 
gregate ^OB^es  onfall  the  different  piuties  ifij^r^^ 
unlesa  «D«  distribute  edmpftfisatioii*  in  eqaitaU^ 
p^roportioBS.  \,     .    »    ,  .  * 

h  fe Mppeaed .that  there  can  beiio certi>inty  in  . 
tadtimating  profits,  with-  a  view  t6  t)ie^  prices  our* 
rent  at  the  port  of  deattoation*.  I  aqp  aadsfiedof 
the  contirary.  Td  a«)c0rtain  the  curreni  prieesof 
tlie  commodities  eoii^pC^aing  the  cargo,  :at  the  desf- 
tilted  warkety  at  any?  given  time,  is  neither  impose 
^Ub^  nor  diiSeult.  ^  What  those  commoditiea 
vere,  together  with;  thfeir  quality,  may  Ix^  show*. 
by  the  ship's  papers  and  other  testiiiioQy.  I'fae 
deduction  for  risk  ia  knoim  at.onp?  fay  the  rMe 
ctf  insurance,  and  tbeexp^iHies  <if  fr^gtit,  laad-^ 
ittg,  sioring,  &a^  an<l^  tba  amount  of  duties  no 
pfarson^ean  be^t  a^asafork*, 
•  ./Pke- prtadpfd  reascNa  assigned  ibr  tiiis  .uucer^ 
tJiiiity,  i»  tlie  difltoitty  of  fixing,  the  preciae  in** 
Aiietiee.wkich  the  arrival,  not  only  "df  the  vessel 
in  queWion,  bift  of  other  American  vessels  d6-* . 
taibed:!^  Bittish  cruHZ9t*%'<^ontrary  to  the  law  €ff 
oiEtions,  would  have  had  upon  the  market  if  th^ 
liad  beea  allowed  to  proceed  upon'  their  voyag^ 
My  answer  to  this  jis,  that- aifiy  influence  whiob  can 
be  attributed  to  1^  aft'ival  of  the  partieidar  ve»- 


•^These  observations  are  confirmed  by  the  experience  We  have 
hadf  bfthe  operation  of  the  rule  in  the  several  cases  to  which  it 
has  fcK'eii  applied,  since  it  was  first  adopted  by  the  Board. "  Its 
execuiioa  to  uppwed  to  be  easy,  and  its  result  certain* 


Digitized 


by  Google 


t  266  1 

Hbl  ia  queirtioa,  ought  to  be  «ttMd«d  td,  aad  tlist 
this  18  capable  of  a  reasonably  aeeufate  caleok- 
liOD ;  but  that  the  possible  effect  *ot  the  iirmal 
pt  other  captured  .  v^ssels^  i|po&  the  wacket,  is 
manifestly  improper  ibr  our  coosiiAMation. 

The  claimeats  had  a  right  to  oialte,  and. wouM 
have  made^  such  profits  of  ttetr  ^reyage  nA  the 
^cUml  (net  the  possible)  atat6  of  the  intended 
inarfcet  would  etford.  '  The  ctrcuoietajnces  by 
whi^  that  state  was  (Mt>duced,  (whether  the 
wreck  of  other  vewels»  bound  to  the  same^xict, 
or  their*  illegal  detention  l^  British  cruizeni,) 
eould;  neither  make  «  change  in  their  right,  nor 
extenuate  the  violation  of  it. . 

- 1  cannot,  for  n)y  part,  pereeive  any  thiDig  4aidD* 
strous  in  this  opinion;  but  I  oan  see  muchroMci 
for  objectiQD  to  the.oppoaite  doctrine^  that,  al- 
though profit  is  ihe  lawful  object  of^i  tterebant; 
alrhou^  he-has  a  right  to  makeeudi  profit;  as  tiie 
r^of^iiotthe  hyipotfaetioal  situtftiooyof  die  projeisttMl 
market,  holds  out  to  him }  yet-,  thM  a  beiligereaty 
unjustly  interfering  with  that  right,  and  wresting 
Irom  him  the  effect  of  it»  is  not  bound  to  grant  turn 
retribution  commenswats  with  the  actual  da-* 
mage;  because,  if  it  were  not  for  the  unkwftd  con- 
ducts of  that  beUigerent  towards  rarious  other 
neutral  merchants,  the  aeChial  damage-m^Jbt  Aaw 

If  the  prices  of  merchandise  at  the  port  of  dee- 
tinatioffi  had  been  inflamed  by  the  aet  pf  Gfod, 
(the  wreck  of  many  vessels  bound  to  that  port,)  it 
is  not  supposed  that  we  cagJA  to  comidejr^  ik  ^ 


Digitized 


by  Google 


E«7  3 

esdnmte  of  tke  gsotraffl  probable  ptodiBs  Ae  ia- 
fluBQce  which  the  arriir^  of  the  ves^eU  00  wrecks 
64  .might  liave  had  ifpon  tfapse  prices.  In  «|uch  a 
Qaa9:k  10  af  reed  thai  a  neuiral  is  to  be  compen-. 
mt»4f  (if  1^  b  to.  bet  i^lowed  any  profits  at  all^)^ 
with  a  view  to  the.rM^  state  V>f  the  psarket,  or,  ^t 
teast,  that  nothing  is  to  be^dedncted  for  anjr. 
.ebange  which  thai  dtptp  mi^t  Inive  Undergone, 
if  these- vessela  bad,  inslbiad  0f  being  wrecked^ 
brought  their  cargt>ea.:to  their  Intended' pprta. 
And  yet  One  would  th.ink  that  the  <  jbellig^i^Bt 
Would  be  more  fit  li^ttf  tonetiip  tfae^au^  1^  Oo4y 
to,  whioh  he  WQS  no  paity,.  in.  eirtennation^  of.  tjhfe 
lotrtt^ition  required  of  tnoi,  ibfin  acts  of  (njuMic^ 
thopnttolbre  committed  by  that  yery  bellige^vit,  or 
^jeommisaioned  cr^i^ecs,  towards  tbo  fellow  citi- 
nMs  of.the  elaimnntSi;  ^,    ^ 

It  doea  not  appear  tp  be  a  very  sttisfiictory  ar* 
^punwtf  loumy  that  the  rt})e  adt^ed  by  tim  Board 
lb  :«iK!erti|ini  althotegfa  it  ax^Ca^ttpon  J^ngs  M  <|«y 
^r€f  k0em990  a  state  of  thknga  not  existing;  might 
iMv^'prodoMd  an  incalcnlafole  variation ;  and  the 
nrgnmeiit  is  more  especially  nnsatisfaetotj^  wh^i 
it  iM  vanQsidered  that  this  alleged  nncLertatnty, 
wfaieh  a  belUgMent  iW  made  to  nrge  as  the  mama^ 
o#  evading  replaration  for  a  wrong  to  the  aoludl 
tf xtoot  oC  the  loss  resisting  from,  it;  has  been  con*- 
feasedly  produced  by  the  Hlegal  <H)nduct  of  that 
belt!ger^M>  or  those  acting  tinder  its  authority. 
When  it  ie  recommended  to  us  to  desert  the  sure 
ffOJ^Aai^^  factSf  to  employ  ourselves  in  an  im- 
jfrt|0t^i|l^.  /(^^i^tian    npoii    possibilitires,  we 
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should  have  some  nttonget  inducement  to  do  bo 
than  merely  io  protect  n  belligerent  from  the.  ob« 
▼ioaa  consequences  of  its  owp  injastice»or  that  of 
its  commissioned  subjects.  When  we  are  asin^ 
to  reject  the  fair  rule  t>f  measuring  the  compen- 
sation for  an  injur3r,  by  ascertaining  the  com- 
*  (>lainant's  right,  imd  the  damage  re^ly  mislaioed 
fa^  the  infringement  of  ic^  ire  ought  to  have  a  bet- 
ter iteason  f<or  complinnoe,  tbto  that  the  damage 
might  hare/be^  leaHif  the  supine  wrong-dpers  had 
not  p^eviousfy  oommitted  sin^Dar  injuries. 

If  we  are  to.  abandon:*  the  criterion  which  the 
aolua]  prices  current  oflbr  ^d  us,  I  do  not  know  a 
)sub}rttttUe  so  inadons^tJe  tt  that  suggested;  It 
rests  upon  the  most  (Exceptionable  of  ail  princtpiles, 
that  he  who^  does  wrong  stoU  be  at  liberty^  to 
plead  his  own  illegal  coAdcict  on  oth^^r  occasions 
as  a  partial  ejteu#^«  '  -  -       "     :  ^ 

It  iajsiaid^'iftdeedy  that  the  British  gwemmm^t 
witt  be  injui^ed  in  the  -aggregate  of  compensation 
iEiteai^ded>  if  the  posi^le  influence  of  the -tcHarof 
illegal  captures  on  the  market  is  esdiided  from 
consideration. 

Doubtle^,  if  it  be  true  that  these  captures  raised 
(he  price  in^the  different  markets,  (which  I'atn  not 
convinced  of,)  and  if  each  eiaimant  is  compensa- 
ted with  a  viewtothiit  price,  the  aggregate  amount 
of  all  the  compensations  #ill  be  more:  than  the 
claimants  collectively  would  have  receivi^d  as  pro^ 
fits,  if  every  ve:^sel  so  captured  had  arrived  at  Jier 
place  of  destination.  But  we  are  not  renifering 
justice -in  the  aggregate,  nor  isitposisil^et04ia8o^ 
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without  producing  particular  injustice.  Complain- 
ants do  not  come  before  us  as  a  body,  with  one 
case  and  upon  6ne  bottom,  but  as  unt'.onnected 
individuals  setting  up  distinct  rights,  and  com- 
plaining of  distinct  loasesi.  Each  complainant's 
case  is  entitled  to  be  determined  according  to  the 
injury  which  that  complainant  has  received  ;  and 
it  can  be  no  i*eason  for  not  indemnifying  him  to 
the  extent  of  it,  that  his  loss  would  not  have  been 
so  great,  if  none  others  could  complain  of  the 
like  violencje  to  their  rleutral  rights. 
*  If  a  thousand  illegal  captures  had  preceded 
that  of  the  Betsey,  and  raised  the  price  of  the  ar- 
ticles with  which  she  was  freighted,  the  only  con- 
sequence would  be,  that  the  claimants  had  an  un- 
doubted right  to  avail  thems(^lves  of  that  raised 
price ;  and  Great  Britain  having  no  possible  ri^ht 
to  prevent  them,  but  choosing  (or  at  least  her 
cruizers  choosing)  to  interfere  with  their  title, 
must  make  reparation  equal  to  the  damage,  such 
as  it  was,  not  such  as  it  might  have  beeUy  under 
circoiiistances  not  existing. 

It  is  immaterial  whether  the  prospect  of  profit 
was  bettered  by  the  same  persons  that  wrongful- 
ly prevented  it  from  being  realized,  or  by  other 
persons,  or  by  mere  accident.  It  is  enough  that 
the  profit  might  lawfully  be  made,  that  the  claim- 
ants were  lawfully  employed  in  making  it,  and 
that  the  British  government  (or  its  commissioned 
captor)  unlawfully  interposed  so  as  to  defeat  their 
efforts.  The  right  existed  with  a  view  to  the  pro- 
fitii  actually  attainable,  without  reference  to  tho 

35 

Digitized  by  VjOOQ  IC 


[  27©  ] 

cii^cumstance,  that  made  it  attainable ;  and  the 
right  being  asi'.ertained,  the  cbmpetisation  is  in- 
adequate unless  it  is  co  extensive  with  it. 

We  need  not  be  apprehensive  that  any  injury 
will  be:  done  to  Great  Britain  by  this  mode  ;  for 
it  will  not  pay  to  any  complainant  more  than  a 
compensation  for  the  actual  loss  and  damage 
sustained  by  him,  as  expressly  stipulated  by  the 
treaty. 

It  is  observed  in  the  written  opinion  already 
quoted, ''that  the  claimants  appear  to  have  for- 
'^got  that  if  neutrals  are  to  enjoy  the  benefits 
''  arising  from  a  state  of  war,  they  must  be  content 
''to  bear  part  of  its  inconveniences;  or,  on  the 
"  «>ther  handi  if  they  claim  to  be  exonerated  from 
<<  all  the  risks  and  inconveniences  of  war,  they 
''  must  agree  to  forego  its  advantages.  They 
''  are  not  to  sc^,  give  to  my  commerce  the  securi* 
"  ty  of  a  state  of  peace ;  but,  give  me  the  profits  of 
'.'^a  state  of  war.  The  risk  and  the  profit  are  the 
^  counterpoise  to  each  other." 

This  may  be  admitted,  if  I  understand  what  it 
means.  Every  neutral  trader  does  and  must  stand 
the  risk  which  the  law  of  nations  annexes  to  the 
state  of  war.  A  neutral  who  trades  in  corUrabani 
hazards  confiscation.  A  neutral  who  trades  to  a 
i^esieged  or  blockaded  port  with  notice,  runs  the 
same  hazard.  A  neutral  who  carries  enemies* 
goods,  runs  the  hazard  of  search,  seizure,  deten- 
tion, ^c. 

The  inconveniences  to  which  the  status  beUi 
subjects  neutral  commercej  are,  that  it  cannot  be 
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cmnied  on  dc^fteely  as  m  time  of  peace ; — th^t  a 
joeutral  nation  caanot  trade  with  either  of  the  bel- 
ligerentain  certain  articles;— or  at  all  to  such 
]ports  of  either  as  are  in  a  state  of  siege  or  block- 
ade ; — that  it  cannot  carry  the  goods  of  either 
without  being  subject  to  search  and  detention ;— >- 
mid,  in  short,  that,  in  the  prosecution  of  its  trade, 
iMnust  observe  an  impartial  neutrality. 

These  are  the  risks  and  inconveniences  to 
which  a  neutral  must  submit,  because  the  law  of 
satioqa  imposes  them  on  him. 

If  any  other  risks  or  inconveniences  (such  as 
the  nsk  or  inconvenience  of  illegal  seizure  or  con- 
fiscation) are  intended  by  the  above  cited  observa- 
Uons,  it  need  only  be  said  that  they  are  not  such 
9B  the  law  of  nations  authorizes,  however  they 
may  be  arbitrarily  imposed  by  one  or  all  of  the 
powers  at  war. 

Let  us  now-  compare  the  above  cited  obser- 
vation with  the  consequences  deduced  from  it. 
*^  To  reimburse  the  claimants  the  origindl  cost  qf 
'^  thetf  property  J  and  all  the  expenses  they  have 
'^  actually  incurred,  together  with  interest  on  the 
**  whole  amouni,  would  be  a  just  and  adequate 
''  copipensation.^* .  **  To  add  to  the  original  cost 
*^  of  the  property  a  reasonable  mercantile  prcfit^ 
'^  swA  as  is  usually  made  in  time  ofpeace,  w^uld 
'^  amount  to  a  very  liberal  compensjation*^\ 

According  tathis  opinion,  then,  taken  altogeth- 
'Btf  the  neutral  shall  incur  all  the.  risks  and  incon- 
veniences of  the  status  beUi,  and  yet  ^hall  have 
either  no  pr^fits^  at  all,  or  only. the  peace  profits. 
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The  law  of  nationa  imposes  restrictieiur  upon 
neutral  commerce  during  war  which  the  beUige- 
rents  may  and  do  enforce. 

If  the  neutral  attempts  to  carry  on  a  trade  which 
the  state  of  war  renders  unlawful  to  him>  his  pro- 
perty, says  the  law  of  nations,  shall  be  confis- 
cati^d.  Here  (as  in  many  other  respects)  the 
inconveniences  of  the  state  of  war  operate  up- 
on him.  But  again,  says  the  above  opinion,  if 
he  is  carrying  on  a  lawful  trade,  and  his  proper^ 
is  seized  and  confiscated  by  one  of  the  powers  at 
war  upon  some  illegal  pretext,  he  is  to  receive  as 
a  compensation,  either  no  more  than  the  invoice 
price  of  his  goods,  or  that  pric^  and  the  peace 
profit. 

Where  then  are  the  war  profits,  to  be  set  against 
the  war  inconveniences  ?  You  enforce  against  the 
neutral  the  inconveniences  and  risks  to  which  he 
is  liable,  and  yet  you  do  not  permit  him,  in  cases 
where  his  conduct js  unexceptionable,  to  make  or 
enjoy  the  profits  which  it  is  admitted  are  and 
ought  to  be  their  counterpoise. 

If  in  one  instance  a  lawful  neutral  trade  can  be 
interrupted  by  a  belligerent,  on  the  terms  of  pay- 
ing to  the  party  aggrieved  only  the  first  oost  of  his 
merchandise,  or  that  and  the  peace  profit,  itisevi-. 
dent  that  this  can  be  done  in  every  instance*  Who 
docs  not.  see  that,  if  this  doctrine  be  true,  a  state 
of  war  burdens  neutral  commerce  with  the  re- 
straints and  disadvantages  lawfully  incident  to  that* 
state  ;— and  yet  that  a  neqtral  can,  in  no  circum- 
stances, be  entitled  to  the  war  profits/  or,  indeed^ 
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any  profits  at  all  as  h  counterpoise  to  them,  if 
either  of  the  beUigerents  has  the  power  and  in- 
clination to  seize  upon  his  property  ? 

What  becomeia  of  the  admission  that  the  war 
profits  are  the  neutral's  compensation  for  the  in- 
convenience to  which  the  law  of  nations  siibjects 
the  commerce  of  his  nation,  tf  it  is  maintained 
that  the  war  profits  are  rightfully  at  the  mercy 
of  fiuch  of  the  belligerents  as  shall  be  strong 
enough  to  defeat  them  I 

If  I  were  to  make  the  claimants  speak  upon 
this  occasion,  I  would-  make  them  say,  "  the  trade 
of  our  nation  is  by  the  law  of  nations  subject  to 
certain  restrictions  resulting  from  the  state  of  war 
in  Europe ;  in  considel'ation  of  which,  such  of 
our  citizens  as  do  not  violate  these  restrictions  and 
conform  themselves  to  their  neutral  duties,  art  en- 
titled to  the  war  profits.  We  have  not  violated 
these  restrictions ;  we  have  conformed  ourselves 
to  these  duties ;  and  were,  of  course,  entitled  to 
maka  the  war  profits.  You  have  prevented  nd 
from  obtaining  them,  by  an  illegal  seizure  and 
confiscation  of  our  vessel  and  cargo  ;  and  we 
now  vclaim  retribution  equal  to  the  injury."  What 
could  be  replied  to  this? 

We  are  told  that  the  invoice  price  is  the  mea- 
sure of  cDnipensation  usually  adopted  by  alt  bel- 
ligerenft  nations,  and  accepted  by  all  neutral 
nations, 

I  understand  that  this  is  not,  even  at  pfesent,  the 
case  in  this  country.     Where. the  property  has 


Digitized 


by  Google 


[274] 

been  soldi  die  nett  proceeds  are  given  in  ordinary 
cases,  and  in  the  pronsion  cases  tlu  invoice  price 
and  M)  per  centum  profit  was  given.  Mr.  Giore  has 
referred  to  an  adjudged  case,  to  prove  that  in  Eng- 
land the  very  rule  adopted  l^  the  Board  has 
been  heretofore  in  practice.  But  it  is  not  likely 
that  there  is  to  be  found  any  one  rule  ni^iicli  has 
been  received  and  adhered  to  in  the  Courts  of 
Admiralty  of  all  countries,  or  even  of  many 
countries. 

{t  is  also  said  </  That  the  trade  in  which  the  ves- 
*^  sel  was  engaged  was  barely  not  unlawful :"  and 
this  is  suggested  as  proper  to  inAueoee  the  quan- 
tum of  compensation.  But'  if  the  trade  was  not 
unlawfuU  it  was  surely  as  lawful  as  any  trade  can 
be*  I  know  of  no  mode  by  which  the  absolute 
legality  of  a  trade  can  be  proved>  in  reference  to 
the  law  of  nations,  but  bf  showing  that  this  law 
flpes  not  prohibit.it.  Such,  it  is  admitted,  was  the 
trade  in  which  the  Betsey  was  employed,  and  I 
cannot  conceive  how  *any  trade  can  be  saidjto  be 
lawful  in  any-  other  sense.  If  the  trade  was  law- 
ful at  all  it  was  completely  so ;  and,  of  course, 
was  entitled  to  security  as  far  as  any  trade  conld 
be  so  entitled.  There  is*  no  medium  between  le- 
gality and  illegality.  Il  is  true,  there  are  certain 
illegal  acts  more  injurious  and  more  wicked  than 
otheirs,  and,  consequently,  requiring  and  justify- 
ing heavier  punishment ; — ^but  it  is  incomprehen- 
sible how  an  act  confessedly  legal,  can  ever  be  the 
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object  of  puniibhineDt  upon  a  loose  idea  that  it  was 
barely  not  unlawful.* 

It  is  said  further  that  the  treaty  intended  to  sub-* 
stitote  a  new  mode,  not  a  new  measure  of  com- 
pensation. Upon  the  question  of  jurisdiction^  I 
have  tmderstood  it  to  be  urged  that  a  new  measute 
of  cofflpensation  was  almost  the  only  object  of  the 
treaty.  We  have  been  supposed  to  have  the  pow- 
er of  relieytngy  in  cases  where  the  Lords  have 
given  only  the  nett  proceeds^  in  consequence  of 
the  rule  to  that  effect  in  the  Prize  Act,  and  in  cases 
of  seizure  under  the  Orders  of  Council  where  the 
Lords  are  bound  to  refuse  costs  and  damages 
against  the  captor.  But  it  is  in  vain  that  we  have 
power  to  entertain  these  cases,  if  we  are  not  t6 
introduce  any  neic  measure  of  compensation,  how- 
ever justice  may  require  it.  If  we  are  to  adopt 
the  measure  of  redress  applied  by  the  Lords,  our 
jurisdiction  in  such  cases  is  a  ridiculous  nonen- 
tity. But  be  this  as  it  may,  the  words  **  adequate 
compensation,^'  and  "  full  and  complete  compen- 
sation,'' to  be  found  in  the  7th  article  of  the  trea- 
ty, do  not  warrant  the  above  interpretation  of  it. 


I  have  thus  stated  the  principal  reasons  which 
hav(e  goveffned  my  judgment  in  th#  ease  of  the 
Betsey,  I  have  not  been  aUe  to  avoid  the  dis- 
sassion  of  sQsb  objections  a»  have  been  insisted 

*  Vid.  Ui  Buriemaqo?,  116. 
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on  aGfainst  the  opinions*!  have  delivered  on  the 
several  points  that  have  occurred  in  the  progress 
of  this  case. 

For  such  of  the  commissioners  as  difTer  from 
me  I  feel  the  best  foun<ied  respect ;  but  I  could 
not  explicitly  detail  the  groun^ls  of  my  decisions 
OB  this  occasion,  without  noticing  topics  that  were 
believed  to  militate  against  them^  and  with  that 
impression  have  been  put  upon  our  files. 

London,  1st  July,  1797. 

WM.  PINKNEY. 


THE  NEPTUNE. 

A  PROVISION  CASE. 

Mr.  PiNKNEY. — -This  case  has  gone  to  the  mer- 
chants upon  the  opinion  of  a  bare  majority,  con- 
sisting of  the  two  American  Commissioners  and 
the  fifth  Commissioner  ; — and  of  course,  I  think 
myt^elf,  as  one  of  that  majority,  strongly  called 
upun  to  state  and  file  the  reasons  which  have 
governed,  my  judgment. 

In  making,  this  statement  I  shall  not  (as  it  has 
been  supposed  I  ought  to  do)  confine  myself  to 
what  is  called  the  qoestion  of  jurisdiction:  The 
motives  which  influence  me  to  record  the  grounds 
of  my  decision,  arise  out  of  a  sense  of  the  deli- 
cacy of  my  situation ;  and  these  motives  apply 
as  forcibly  to  a  decision  upon  the  merits,  aa  to  a 
decision  upon  the  import  of  the  words  of  the 
tceatjr. 
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In  the  eourae  of  the  foUowing  detail  it  will  ap- 
pear that  I  haver  sooietiines  ootic^d  the  topics  ia- 
sisted  oQ  by  otbera,  as  militatiag  agninst  the  de** 
teroHiiation  of  the  Bo4ird ;  and  it  i»  pr<qK)r  for  me 
to  obafNTve  that  I  have,  not  atudied  tp  avoid  this*   . 

My  8o)e  view  \&  the  vindication  of  my  own 
opinion  ;  but  this  reqUirea  the  discussioii  of  ob- 
jectMMi$  to  it. 

If.  the  mM«er  ia  viiichjhia  k  doAe  shall  be 
temperate  and  decorous,  (and  I  hope  I  em  inca- 
pable of  adoptiaf  any  otliar  manner,)  the. tiling 
itself  ean  aeitlier  be  oteosive  nor  reprehensible. 
I  mayi  indeed, Aisfepreeient  what  fMwbiy  I  may 
not  have  understood^. bat  it  will  be  eai^  for  those 
whose  ideas  I  hamausconceived,  to  co^citeni^t  the 
effect  of  accidental  misrepresentation^  by  potting 
on  record  thetr  real  thoughts. 

The  general  nature  of  the  case  is  briefly .  a^ 
fbllowa:  .... 

In  April  1795,  (between  the  tkne  of  the  si^ar; 
tore  of  the  treaty  and  the  time  of  ejEchangiag  the 
ratificalioiis)  his  IMtanoie  Majesty  in  couo^U  is** 
sued  an  tnstmatfoa  to  tW  cammaaders  of  his 
^tps  of  war  aA4  prifatecH-St  -^«i  by  which  they 
W9re  dtreeted  tajMop  «ad  dslaifi  mH  vesseJLi  loaded 
wholly  or  in  part  with  corn,  flow,  meal,  aad  oth#C 
aittelto  of  i^SMiiioaa  tfaermi  mentioned,  and 
b<Mradta  ai^F  portim  Fraoce,  A^,  and  to.  send 
tiMSi  fe^miekfmta  m  sbeaMbe  meat  coiiveDien|» 
in  order  thai  aocli  corn,  &>c.>^  might  be  purchased 
in  b«tolf-6f  )|is  Maiesty's  gonrernmeot. 

....  ...  ..  ;a»- V.  ^ 
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latate  the  tenor  of  the  instruction^  not  from 
$tny  amhentic  copjr^  for  that  is  not  to  be  obtain- 
ed, (the  instruction  never  having  been  published, 
as  is  customary,)  but  from  a  collation  of  the  evi- 
dence' of  its  purport  with  the  first  additional  in- 
structions of  the. 8th  of  June,  1793.  The  sub- 
stance is  sufficiently  established  by  proof,  and  I 
have  merely  borrowed,  from  the  instruction  of 
1793,  the  langeage  in  which  it  was  probably 
clothed. 

In  virtue  of  this  instruction,  the  Neptune^  be- 
longing to  American  eitizens,  i^en  in  part  with 
rice,  and  bound  on  a  iroyage  from  Charleston  to 
Bordeaux^  in  France,  was  HBKtopped  by  one  of  his 
Majesty's  ships  of  war,  and  finally  brought  into 
the  port  of  London,  where  proceedings  were  com- 
menc^ed  against  her.  in  the  High  Court  of  Ad- 
mirlEdty. 

The  Court  of  Admiralty  ordered  the  cargo  to 
be  sold  to  his  Majesty's  government,  and  the  pro- 
cecHhi^  to  be  brought  into  court  for  the  benefit  of 
those  who  should  be  entitled;  mnd  upon  a  claim  be- 
ing made  in  the  usual  form,  in  behalf  of  the  owners, 
restitution  of  the  cargo  or  the  value  was  decreed. 
The  ship  was  restored  wi^  freight,  demurrage, 
and  expenses.       ^    i    ..    : .  .:    -     .     .. 

The  ascertainment  of  the  value  of  tha-soid  car- 
go, and  the  accodnt  for  fi^e^jfht,  deBmrri^o^  and 
expenses;  were  referred  to  the  Mfgistrat  and  tter* 
chants.  ^      .    '  >-^     '    •    «  *   • 


*  The  proceeds  never  were  brought  into  court. 
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The  ri^iitrar  and  nierehant9»  in  ascertaioing 
the  value  of  the  cargo,  allowed  much  leers  than 
the  claimants  demanded,  and  much  less  than  it 
would  hftve  produced  at  Bordeaux,  or  even  ia 
London.  The  rule  by  which  they  made  this  as- 
certainment was  the  invoice  price^  and  a  mercan- 
tile profit  of  10  per  centum^  which  they  alleged 
they  had  not  the  power  of  departing  from,  that 
rule  being  prescribed  to  them  by  the  British  go- 
vernment in  all  cases  under  those  orders. 

Mullet  db  Co.,  the  agenlts  of  the  claimants,  up- 
on the  arrival  of  the  ship  at  Portssmouth»  applied 
on  their  behalf  to  the  L<m^s  of  the  Treasury,  and 
also  to  Claude  Scott,  Esquire,  the  agent  appoint- 
ed by  the  British  government  for  the  manage- 
ment of  cargoes  of  this  description,  offering  to 
indemnify  the  British  government  against  all 
claims,  and  demands  on  account  t^  the  capture, 
and  Also  to  give  security  to  sell  the  cargo  in  Eng- 
land, provided  it  was  given  up  to  them  to  be 
sold  on  account  of  the  owners.  His  ofier  was 
refused. 

The  claimants  did  not  except  to  the  reports  of 
the  registrar  and  merchants,  but,  being  told  by 
the  officers  of  the  government  that  payment  of 
what  was  so  reported  oould  only  be  obtained  by 
jcmiag  ia  n*  prayer  for  their  (ionfirroation^  they 
did  so  accordingly,  (protesting  against  their  er- 
rors 4ndjasti/ce,)  and  received  from  his.  Majesty's 
government  the  amaunt  of  these  reports. 

The  owmorial  is  for  further  compensation, 
ever  and  above  the  compensation  already  received 
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from  the  British  goTermneiit  viHief  ti^  above 

reporu. 

Upon  ibe  coining  in  of  the  meoaiorial,  tbe  foUov- 
ing  preliminary  question  was  started  : 

Whether  it  sufficiently  appears  that  the  claim- 
ants could  not  obtain,  have^  and  receive,  ^  ike  or- 
dinary  cowse  of  judicial  proceedings^  adequate 
compensation  for  the  loss  and  damage  they  are 
supposed  to  hare  sustained  by  the  seizure  emu- 
plained  of? 

Upon  this  quMtion,  I  have  given  tojf  opimcm  in 
tbe  affirmative,  and  tbe  following  are  my  reasoaa  : 

There  are  only  two  parties  against  whom  com- 
plete judicial  redress  is  alleged  to  hikve  beea  prac- 
^cable,  viz.  tbe  coptor  and  the  British  govern- 
ment ;  and  if  it  is  clear  that  it  Was  not  attainable 
against  either  of  these,  it  follows  that  it  was  not 
attainable  at  all* 

Ut^  I  am  satisfied  xhat'it  waa  unattainable 
against  the  British  government  iu' such  manner 
as  is  pointed  out  by  the  treaty. 

One  would  think  that  this  position  need  only 
be  stated  to  be  acceded  to.  It  has  been  combat- 
ed, however,  artd  therefore  requires  to  be  remark- 
ed upon* 

It  will  not  be  pretended  that  tlie  jientence  of  Sir 
James  Marriot,  or  of  tbe  Lords  of  Ap{)eiEtl,.weftild| 
as  against  the  British  nation,  liav^  carried  along 
with  it  any  furthereffieacy  than  die  gaf^tnnent 
of  the  co«ntry  cho^e'  to  gwe  to^it. 

He  who  should  se^k  the  performenos  of  aueh  a 
sentence,  must  address  himself  to  the  die€retian 
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0rdin4if^  judicature  kwn^n  Uf  the  lfi,wt  or<  €g^ 
etitntum. 

It  bad  been  admitted  (and  veify  properly)  by 
one  of  the  B6ard,  in  a  written  joipiiiion  filed  oo  a 
former  occasion^  that  tlife  treaty  exitendb  to  caMii 
^*  to  which  circiimataneea  belonged  that  renderttd 
tke  pawer$  af  the  Supreme  dmrt,  acting  uificai^ 
ing  to  its  wdina/ty  rules,  i^^campetent  to  afford 
Bom^kte  campemaHath.*'  I  do  not  think  that. this 
admiadion  is  oo^^ten»iye  whb  the  actual  aoope.fitf* 
the  treaty;  bul,.M  &r  an  it  goea^  no'  person  wiU 
i|«iestfon  the  propriety  of  k  ;and  safely  no  eye  cm 
be  iraagiiied  more  imequivoeaUj  mthia  it,  tb^ap 
the.  ease  I  ana-  noW  consider ing»  ii|  the  view  ^ 
whi<sb  4t  i»  now  prevented  to  b«» 

Tbe.poirers  of  the  Lordt  (as  well  «s  those -of 
the  High  Court  of  Adaiiil^y)  were^  apd  are/oa- 
toriously  incompetent  to  afford  4m$  cgmp^ns^U^iof^ 
mt  edl'  agittnat  the  British:  giMEttJifftent  in  ti^  i|em» 
the  treaty  coQtea»pIat£sa.  . 

They  may  be  eQ«^ie(eitf  to  prpnouace  9»  opi- 
nion in  judicial  Ibrmr  that  con^paiuiatipn  ougbt  to 
be  affoi^ed,  lMtf^  tbr.  opiniofi  wben  pronounced 
w(hdd  be  intipatjeally  inefijsApa/t  and  powerlemf. 

It  is  said/  indeed,  that  the  gof ernment  would  l>e 
bound  in.gotHi[/as|t44;oi?tinipIy  with  any  sentence 
tbe  U>#de  or  ^e  High  Court  of  Admifaity  migbt 
pass  ttpoR  tbe  esse ;  .jand  I  am  not.  disposed  to 
doiAt  tbat  k  .W4id4  ba«e  done.,  m.  But  tbe 
treaty  dees^  net  call  upoo;  the  claimants  to  apply 
to  tbe^^fMM/jUrtefeitbsc  ofliie  contracting  par- 
ties, except  through  our  instrumentality. 
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The  clainiaiite^  when  they  come  to  us,  are  re- 
quired  td  show  that  they' could  not  obtain^  have, 
and  receive  adequate  compensation  by  the  ordi- 
nary caurH  of  judicial  proceedings.  On  this  oc- 
casion (unless  the  captor  wa^  liable)  they  show, 
beyond  ail  cctatrorerdy,  that  this  was  impractica* 
We,  by  proving  that  the  only  party  against  whom 
redress  was  demandable,  could  never  be  affected 
by  the  ordinary  course  of  such  proceedings* 

They  show  that,  although  judicial  proceecKagSf 
as  against  that  party,  might  possibly  have  reach- 
^d  a  certain  pointy  i.  e.  the  formal' rendition  of  a 
jud3;inent,  they  could  never,  in  the  nature  of  things, 
reach  thitt  point  expressly  desi'gnated  by  the  trea- 
ty, i.  e.  ths  actual  receipt  of  complete  compen- 
sation. .   They  show  that,  even  if  the  l^ordti,  or 
'6ir  James  Mar  riot,  had  adjudged  in  their  favbur 
to  the  utmost  extent  of  tbeii^  present  demand,  all 
'beyond  that  judgment  must  of  oeoessity  bare 
been  a  perfectly  discretionary  a^  on  the  part  of 
the  British  government,  with  which  the  ^ndtasry 
'  course   of  judicial   proceedings  could  -  have   no 
connection^  and  which  they  could  not  in   any 
-shape  have  (jTccomplished^  It  is  not  to  such  nerve- 
less judgments  that  the  treaty  can  be  supposed  to 
Trefer  the  claimants. 

'  Thus,  in  the  case  of  the  insolveney  ef  the  cap- 
tor and  his  securities,  the  Court  of  Af>peals  may 
pronounce  a  sentence  ;  but  as  it  catmot  enforce 
tlmt  sentence  by  reason  of  the  iniokency  of  those 
upon  whom  only  it  can  operate,  we  are  all  agreed 
Ihat  the  claimant  is  entitled  to  come  here  for  re- 
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dress.  l%e  prem^xt  ease  is  m^niteiy  stronger 
tban  that  of  an  insolvent  captor,  Slc  ;  for  there 
the  incompetency  of*  jadictai  autboritj  resutts 
from  a  fact  collateral  to  it,  whereas  here  it  is  ra-* 
dical  and  inherent. 

The  Lords  never  bad,  and  never  ead  have,  aves 
the  shadow  of  power  to  exeoite  a  decree  against 
the  government  of  Gveat  Britain*  No  proof,  no 
experiment,  can  be  necessary  to  establish  a  trulft 
io  palpable. 

Will  any  one  maintain  that  the  eempensatiooy 
already  paid  on  this  occaMon^  waa  obtained,  or 
eould  ^V6  been  obtained  against  the  British  gor 
rernment^  by  the  ^dinar^  cfmrimurf  jwHciul  pMk 
ceedings  ?  On  the  contrary,  it  is  certain  that  lb« 
payment  was  merely  volunta|-y,  and  that,  although 
conseqaent  tipcm,  it  waa  not,  and  eould  iK>t  bet 
procured  by  any  judiicktl  proceedings  whataoevear; 

It  is  ill  pi^oof  that,  aotwithatanding  the.  deerc^^ 
paynatent  was  relii^d,  unless  the  claisiancs  woukl 
jeinia  «  preyer  fi^  the  confimnation  of  the  report 
of  the  registrar  and' narehaiils— ^^d/ it  was  in 
virtue  of  their  constrained  ccmsent  to  doso,r  that 
they  hare  reeeived  what  haa>  been*  paid  to  them. 
If  the  refusal  to  pay  had  been  penrnptory  in- 
0tead  of  conditional,  hf  wtiat  form  of  judicial 
prooeedings  eouM  the  c  raiments  have  conipeUc^d 
eomi^ittnee  against  the  sovereignty  of  the  Britiah 
nation  ?  .     .  ,     .. 

In  short,  it  ia  an  toactei^ehaMfbie  soieeism 
to  talk  of  obtaiaiag,  having,  and  receivinf^  ad<(r 
quate  compensation:  againajt  llln  government « of 
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tiufl  coitotiyi  bjr  the  ordinarf  reonrse*  of  j«<Kcial 
proceedings.  The  mcnuenl  it  abouhl  be  granted 
that  redress  was  only  practiGoble  against  the  go- 
Ternment,  it  woirid  foltow,  as  a  self-evident  con* 
elusion,  that  it  was  not  judiciall j  practicable  at  all 
to  the  extent  iniBttded  by  those  who  appointed  us. 

.  A  decree  for  compensation  is  not  compensa- 
tion in  fact, — and  however  the  former  might  have 
been  obtained  against  the  government  in  the  or^- 
dinary  course  of  judicial  proceedings,  it  is  eef* 
UiXk  that  the,  latter  (of  which  only  ^  treaty 
speaks)  was  not  so  attainable. 

If  this  part  of  the  question  be  pioia  upon  the 
latter  of  the  treaty,  k  m  (if  possible)  yet  ptatnar 
upon  its  spirit. 

With  what  mlioinil  obyeot  can  it  be  coBMiYed 
that  the  treaty  ajiould  compel  the  netltral  dainants 
to  apply  to  the  Lords  of  A]^eal  ^  Retribution 
af^ainst  the  government  of  the  coontry,  before  their 
o^m)>laints  shaH  be  laid  hf^fore  us!  la  otdkokty 
oases  between  idai$nmmi  anfd  c«§f»tor,  tfaeee  m  the 
best  fM|N>n  for  Mch  an  applteation*  The  national 
MspoRsibility  in  such. oases  weuld. he  lessened  in 
proportion  to  tke  quantum  af  oompeM^ation  judi- 
eially  received  frotft  the  individual  wreog^doer; 
and  if  the  compensatien  so  procured  from  the  iii»» 
dividual  shouhl  be  eq^aT  to  the  injury,  the  navies* 
$i  responmbility  upon  which  we  are  appointed  to 
act  would  be  at  an  end.  . 

But  in  a  ease  whens  tibe  ^varnmenti  and  the 
giavcranent  only,  is  answemble  to  the  claimant, 
th^M  ia  no  iftdudeisisiit  to  pniortbe  to  him  the. 
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eircuity  and  expense  of  exceptions  and  appeals. 
The  national  liability  being  fixed,  no  judicial  pro- 
ceedings can  diminish  it.  They  may,  indeed,  en- 
large, and  doubtless  would  uniformly  have  that 
effect,  inasmuch  as  the  claimant  could  not  except 
and  appeal  without  incurring  considerable  costs, 
which  either  the  Lords  of  Appeal  or  this  Board 
would  be  bound  to  reimburse  against  the  British 
government. 

By  sending  the  claimants,  therefore,  in  a  case  of 
this  kind,  to  the  Lords,  the  treaty  would  have  pre- 
judiced one  of  the  contracting  parties  and  the 
claimants,  without  benefiting  either ;  and  it  is,  of 
course,  fair  to  presume  that  it  had  no  such  inten- 
tion. If  the  words  of  the  treaty  necessarily  pur- 
ported such  an  intention,  we  should  have  then  only 
to  obey,  whatever  our  opinion  might  be  of  its  pro- 
priety ;  but  I  have  already  shown  that  the  words 
are  so  far  from  conveying  any  such  meaning,  that 
their  natural  interpretation  leads  to  its  reverse. 

2d.  I  amali9D  satisfied  that  judicial  redress  was 
unattainable  against  the  captor. 

As  the  seizure  was  made  under  an  order  of 
council,  the  captor  could  not  be  made  to  restore 
more  than  the  property  seized  or  its  value.  He 
was  not  liable  for  costs  and  damages,  aa  the  Lords 
of  Appeal  have  uniformly  determined,  on  analo- 
gous occasions. 

Immediately  upoti  the  pase  getting  into  a  train 
of  judicial  inquiry,  the  High  Court  of  Admiralty 
ordered  the  cargo  to  be  sold  to  his  Majesty's  go- 
%       :  /-    »7 
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vernmenty  and  the  proceeds  to  be  brought  into 
court  for  the  benefit  of  those  who  should  appear 
to  be  entitled  to  them.  The  sale  was  made,  (though 
upon  no  specific  termsj  but  the  proceeds  were 
not,  and  indeed  caiUd  not  be  brought  into  court. 
The  consequence  was,  that  the  property,  for  the 
restitution  of  which  the  captor  might  originally 
have  been  answerable,  was,  by  the  act  of  the  court 
in  plain  pursuance  of  the  order  of  councH^ 
placed  out  of  his  reach,  and  converted  into  a  mere 
debt  due  from  the  British  government  to  lo&omw- 
ever  should  appear  to  he  entitled  to  it. 

I  take  it  to  follow  undeniably,  that  the  captor 
was  no  longer  liable  for  the  restitution  of  the 
property  itself  since  no  court  can  be  supposed 
capable  of  enforcing  against  a  partythat  which  it 
has,  by  its  own  decree,  disabled  him  from  per- 
forming. 

It  is  only  to  be  inquired  then,  whether  he  re* 
mained  answerable  to  the  claimants  for  the  value 
of  the  property  ? 

That  yalue  was  the  proceeds^  and  in  ordinary 
cases  he  would  doubtless  have  been'  auBwerable 
to  that  extent,  and  to  that  only.  But  in  ordina- 
ry cases,  where  a  sale  ish  directed,  the  CQurl  dees 
not  prescribe  to  whom  it  shall  be  made ;  and 
such  a  sal^  al.ways  creates  somewhere  a  legal  re- 
sponsibility for  the  purchase  money,  of  which  the 
captor  may  avail  himself,  so  as  to  get  in  the  pro- 
ceeds to  meet  the  court^s  decree. 
.  In  the  preseat  case  the  court  departed  from  the 
ordinary  inode>  and  directed  the  sale  to  be  made 
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to  his  Mujestjf^s  governmenty  (evidenUy  in  execuT 
tion  of  ihe  order  of  council,)  over  which  neither 
the  captor  nor  the  Court  of  Admiralty,  nor  any 
other  court,  had  or  can  have  the  least  efficient 
control. 

Upon  the  conopletion  of  the  sale,  then,  the  pro- 
perty was  put  beyond  the  power  of  the  captor, 
and  of  judicial  process ;  and  as  the  proceeds  were 
not  paid  into  court,  they  too  were  equally  beyond 
the  arm  of  justice,  exerting  itself  in  the  ordinary 
course  of  juidicial  proceedings.  Nothing  remain- 
ed but  an  engagement  on  the  part  of  the  govern- 
ment to  pay  the  proceeds  to  whomsoever  should 
be  entitled  ;  but  upon  that  engagement  no  judi- 
cial proceedfngs  were  competent  to  act.  Its 
performance  depended,  not  on  the  agency  of  ju- 
dicial authoritjf,  but  upon  the  pure  discretion  of 
the  state. 

In  this  state  of  things  it  is  impossible  to  ima- 
gine that  any  decree  oould  be  procured,  (5r  if  pro- 
cured, executed  against  the  captor,  be  being  de- 
prived of  the  goods  with  a  view  to  which  his  lia- 
bility connnenced,  and  nothing  being  substitut- 
ed id  their  place  but  the.  honortiry  promise  of  a 
sbveireign  power. 

Accordingly  we  find,  that  in  fact  the  Court  of 
Admiralty  has  not  made  any  decree  against  htm, 
but  that  the  decrefe  actually  made  by  it  is  wholly 
against  the  government.  I^o  far  has  it  been  from' 
attempting  to  impose  any  burden  upon  the  cap- 
tor, in  favour  of  the  claimants^' that  it  orders  the 
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captor's  BB  well  as  the  Kslaitnants'  costs  to  be  paid 
by  ibe  state.  It  could  decree  in  no  other  form, 
without  violating  its  own  established  rules,  and 
subverting  every  principle  of  law  and  equity.  If 
it  had  decreed  the  captor  to  pay  costs,  damages, 
and  expenses,  it  would  have  intrenched  upon  the 
settled  rule,  that  the  Orders  of  Council  justified 
him ;  and  if  it  had  decreed  him  to  restore  the 
cargo,  or  to  pay  the  value,  or  the  proceeds,  (such 
proceeds  not  being  brought  into  court,)  it  would 
have  made  him- responsible  for  unavoidable  obe- 
dience to  its  own  orders,  (founded  upon  the  Or- 
der of  Council)  by  which  he  was  compelled  to 
part  from  the  cargo,  without  reoeivjng  or  having 
the  means  of  enforcing  payment  o^  the  value  or 
the  proceeds. 

In  no  stage  of  the  cause  was  it  possible  for  the 
captor  or  the  court  to  get  possession  of  the  pnv- 
ceeds  by  the  instrumentality  of  any  judiciary  in- 
terferenqe  ;  and  if,  under  these  circumstances,* a 
decree  should  pass  against  him  to  the  extent  of 
these  proceeds,  it  .is  manifest  that  it  would  have 
been  founded  in  grosi^  iniquity,  since,  it  would 
have  been  an  attempt  to  coerce,  or  rather  to  in- 
fluence the  sovereignty  of  the  nation^  (the  only 
party  realjy  -boimd  to  compensate  the  claim- 
ant,) by  penalties  upon  an  individual  admitted  by 
the  tribunal  inflicting  them  ^  to  be  entirely  in- 
nocent.   . 

I  will  npt  presume, .nor  can  I  believe,  that  any 
Court  of  Judicature  would  propecd  to  an  end, 
however  just,  by  means  so  flagriantly  oppressive. 
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It  is  no  answer  at  all  to  say  that  tbe  honour  of 
the  British  government  would  not  have  permitted 
k  to  abandon  the  captor  to  the  operation  of  the 
Admiralty  sentence,  without  furnishing  him  with 
the  means  of  complying  with  it.  I  do  not  ques* 
tton  the  national  honour,  for  no  one  believes  moMs 
highly  of  it  than  I  do.  But. I  may,  notwithstand- 
ing^  be  permitted  to  suggest  that  a  dependence 
upon  it  might  have  failed,  and  that  whether  it 
should  ftiil  or  not,  the  result  must  have  sprung 
from  the  inere  pleasure  of  .the  government^  and 
not  from  tbe  operative  power  of  the  law. 

Even  if  4)he  Court  of  Admiralty  or  the  Lords 
kftd  (as  1  aftt  thoroughly  persuaded  they  would 
ftot)  pronoimeed  against  tbe  captor  an  absolute 
senteitoe  to  pafy  the  proeeedi;,  in  a  hope  or  upon  ^ 
raliikoce  that  it  would  be  discharged  by  the  go- 
rernoM^ui  before  process  was  taken  out  upon  it, 
yet  if  such -hope  Qt  reliance  should  be  disappointed, 
tbey  could  not  have  ezeciifed  tbe  sel^tence  against 
hfa>  wiAout  bringing  upon  the  administration  of 
AHmiraliy  justice  imputations,  which  I  am  confi- 
dent it  will  never  deserve. 

So  thai,  in  any  view  in  whi^^this  subjedt  can 
be  considered,  the  ("ourt  of  Admiralty  or  the 
Lords  cocdd  only  proceed  upon;  the  good  faith 
of  the  British  government ;  and  the  whole  ques* 
tion,  at  least,  i*evolves  itself  into  this :-^^^ls  it 
a  sufficient  reason,  under  ^tfae  7th  article  of  this 
treaty,  for  dismissing  the  chiitnaiits'  ease,  that 
they  did  not  persevere  fo  a  dilatory^  expensive, 
and  ruiiKous  procedure^  which,  although  obviously 
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iDCompetent  to  arrive,  by  its  own  f^acy^  at  the 
point  relied  upon  bj  the  treaty,  and  affording  no 
certain  prospect  that  it  could  even  aid  them  in 
reaching  that  point  at  all,  might  possibly  have 
induced  the  British  government  voluntarily  to  do 
them  justice  f*'  To  this  question  there  can  be 
but  one  answer. 

Before  I  dismiss  this  part  of  the  subject,  (upon 
which,  perhaps,  I  have  already  dwelled  too  long,) 
I  will  subjoin  some  further  observations  to  prove 
that  the  captor  was  not,  on  this  occasion,  in 
any  degree  liable  to  the  claimonts'  remedy. 

The  Orders  of  CJouncil,  in  virtue  of  which 
American  vesseld  bound  from  the  French  West 
Ihdies  to  the  United  8tal»s>  with  the  produce  of 
those  islands,  were  ci^tured  ^nd  taken  in  for  ad- 
judication, have  (although  revoked)  been  hdd  to 
deprive  the  Lords  of  the  power  of  adjudging 
against  the  captor  the  costs  ^ad  damages  accruing 
from  the  seizure. .  It  is  agreed  on  ail  bands,  how- 
ever, that  there  have  been  cases^f  capture  uncter 
these  orders,  in  which  4he'4ieutral  dafmanis  were 
entitled  to  have  costs  and  xiamages/if  notagaiast 
the  captors*  at  least  against  the  governnneirt  of 
this  country.  We  have  been  told  that  to  afford 
eompenmtion  for -these  costs  and  damages  was 
one  of  the  pricicipal  objects,  and,  indeed,  almost 
^e^  only  object  of  the  7th  article  of  the  treaty, 
a&d  6B  oTO  occa&lbn  we  have  unanioiously  grant- 
ed compeosatioik  for  them.  ,•■*-■ 

But  if  it  be  true  that  tn  the  case  of  the  Nep- 
tune, the  Lor^fe  of  AppMl  ebuld  have  proeeeded 
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against  tbe  British  Goveromeoty  through  the 
sides  of  the  captor  (as  has  beea  contended)  for 
the  proceeds  of  her  oargo»  I  cannot  discover  why 
they  could  not  also  have  proceeded  against  the 
government  in  tbe  same  way,  for  the  costs  and 
damages  above  mentioned,  but  for  which  it  seems 
we  only  have  authority  to  grant  redress. 

The  same  sense  of  honour  would,  it  is  to  be 
presumed,  have  influcfnced  the  government  to  in- 
terpose itself  between  the  claimant  and  the  cap- 
tor^ by  paying  out  of  its  treasury  the  amount  of 
the  C€M»ts  and  damages  decreed ;  and  yet  it  never 
occurred  to  the  Lords,  that,  upon  the  probability 
ojf  tliat  interference,  they  were  justified  in  decree- 
isg  them  against  him. 

Rather  tbanaecompUsh^  in  this  mode,  the  in- 
demnification of  the  claimants,  they  have  said,- 
th>ai>  however  well  grounded  his  claim,  he  should 
have  no  costs  and  damages  at  alL 

The  force  of  this  analogy  will  not  be  weaken*- 
ed.by.Qfiy  suggestion,  that  the  instances  placed  in. 
comparison  are  different  in  their  circumstances,' 

In  both  instances  the  captor's  situation  is  mi- 
stanHaUy  the  same,  so  long  as  the  government 
baa  Mt  supfrfied  him  with  the  meahsof  payment. 
He  ia  equally  innocent  in  both,  and  has  in  both 
precisely  tbe  same  excuse,  viz.  cbedifcnce  to  the 
orders  of  competent  mip$r%or$. 

The  orders  of  April^  4795,'imder  which  the 
Neptune  was  aeized,  directed  the  $ak  of  the  car- 
goes to  h$8  Majegty^9  government ^  ad  yfell  as  the 
emimeof  th^m. 
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If  the  captor  was  not  answerable  for  tbe  coo^ 
fiequencea  of  one  part  of  this  order,  (and  we  know- 
that  he  was  not,)  why  was  he  answerable  for  the 
consequences  of  the  other,  and  if,  in  truth,  he 
was  not  (out  of  his  own  funds)  liable  for  the  con- 
sequences of  either/  why  is  a  decree  or  process 
against  him  personally  to  be  used  as  the  instru- 
ment of  giving  effect  to  the  responsibility  of  the 
government  in  one  case  more  than  the  other  t 
These  are  distinctions  whi6h  I  confess  myself  un- 
able to  make, — ^and  I  have  not  found  others  who 
differ  from  me  disposed  to  assist  me  in  making 
them. 

T^e  nature  of  this  order  of  council,  and  the 
proceedings  upon  it,  show  decidedly  that  the  go- 
vernment alone  was  intended  tQ  be  liable  to  the 
claimants;  ,     . 

It  was  an  order  from  which  the  captor  was  to 
derive  no  benefit,  and  in  thei  execution  of  which 
he  was  to  acquire  no  interest  that  should  create 
any  correspondent  liability,  unless  upon  grounds 
entirely  distinct  from  and  out  of  it. 

In  the  body  of  rthe  order,  it  was  declared  that 
the  cargoes  were  to  be  purchased  by  the  state ; 
and,  accordingly,  the  Court  of  Admiralty  always 
so  decreed^  e^ept  where  government^  in  one  or 
more  instances^  late  in  the  year,  gave  peraiu^ion 
to  the  claimants  to  sell  to  others.  - 
.  The  governtnent,  after  becoming  tho|)urchaser, 
(not  for  ^ny  entire  sum  or  at  speciic  prices,  as  in 
eommon  oa^^esO^P*  *^^  supposed  purchasfe-mo- 
oey^  in  its  own  bands,,  and  never  placed  it  uadmr 
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the  control  of  the  court.  Of  the  cargoes  it  took 
possession  immediately  upon  their  coming  into 
port,  without  waiting  for  the  formality  of  Sir 
James  Marriotts  orders  to  sell. 

The  agency  and  influence  of  the  government 
is  visible  and  prominent  in  every  step  of  the  trans- 
action. The  sale  was  the  obvious  effect  of  its 
will.  Even  in  the  ascertainment  of  the  compen- 
sation to  be  paid  to  the  neutral  owners,  (although 
it  is  pretended  that  it  was  a  proceeding  in  the  or- 
dinary course  of  justice,)  die  measure  of  redress 
.was  dictated  by  the  state,  and,  ias  prescribed, 
applied. 

In  short,  the  whole  affair  was  so  plainly,  and 
indeed  confessedly,  a  mere  political  arrangement 
for  the  compulsory  purchase  by  the  British  go- 
verment  of  articles  bf  provision  fVom  neutrals, 
that  it  seems  wonderful  how  it  can  be  imagined 
ttiat  a  case,  arising  under  it,  was  a  cbse  between 
captor  and  claimant  in  which  the  claimant  was  to 
look  to  the  captor  for  the  promised  retribution. 

Upon  such  fi  subject  there  needs  no  laboured 
argument.    . 

I  have  thus  stated  the  principal  reasons  upon 
which  I  have  formed  the  opinion,  '^  that  it  does 
^'  sufficiently  appear  on  this  occasipn,  that  the 
**  claimants  could  not,  by  the  ordinary  course  of 
'' judicial  proceedings,  obtain,  fa^ve,  and  receive 
^  adequate  compensation  for  the  loss  and  damage 
'^they  are  supposed  to  have  sustained  by  the 
-^*  seizure  complained  of." 

3« 
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The  jurisdiction  of  the  Board  being  establiah- 
ed,  the  rule  bj  which  compensation  for  the  cargo 
should  be  estimated,  came  next  into  discussion. 

The  majority  of  the  Board  were  for  applying 
the  rule  adopted  in  the  case  of  the  Betsey,  Fur- 
long, i.  e.  "  the  nett  value  of  the  cargo  at  its  port 
of  destination,  at  such  time  as  the  vessel  would 
probahljf  have  arrived  there." 

One  of  the  British  commissjoners  objected  to 
the  application  of  that  rule,  not  only  upon  the 
general  grounds  mentioned  in  his  written  opinion 
in  the  case  of  the  Betsey,  Furlong,  which  I  have 
elsewhere  fully  considered,  but  upon  grounds  pe- 
culiar to  cases  arising  under  the  provision  order 
of  1795. 

The  objections  peculiar  to  this  class  of  cases 
were  chiefly  founded  upon  tlie  following  positions : 

1st.  That  the  order  of  council  was  made  when 
there  was  a  prospect  of  reducing  or  bringing  the 
enemy  to  terms  by  famine ;  and  that,  in  such  a 
state  of  things^  provisions  bound  to  the  ports  of 
the  enemy  became  so  far  contraband  as  to  juisti- 
fy  Great  Britain  in  seizing  them  upon  the  terms 
of  paying  therefor  the  invoice  price,  with  a  rea- 
sonahle  mercantile  profit  thereon^  together  ttitk 
freightj  dsmurrage,  Sfc. 

2d.  That  the  order  of  council  was  justified  by 
necemty^^the  British  nation  being  at  that  iime 
threatened  with  a  scarcity  of  those  articles  di- 
rected to  be  seized. 

The  first  of  these  positions  has  been  rested 
not  only  upon  the  general  law  pf  nations^  but  up- 
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orf  the  Wth  article  of  the  treaty  between  Great 
Britain  and  America. 

The  evidence  of  this  supposed  law  of  nations 
is  principally  the  following  loose  passage  of  Vat-^ 
tel :  "  Commodities  particularly  used  in  war,  and 
the  importation  of  which  to  an  enemy  is  prohibit- 
ed, are  called  contraband  goods.  Such  are  mili- 
tary and  naval  stores,  timber,  horses,  and  even 
provinionB  in  certain  junctures  where  there  are 
hopes  of  reducing  the  enemy  hyfamtney  (Vattel, 
b.  3,  c.  7,s.  112.) 

It  might  be  sufficient  to  say,  in  answer  to  this 
authority,  that  it  is  at  least  equivocal  and  indefi- 
nite, as  it  does  not  designate  what  the  junctures 
are  in  which  it  shall  be  allowable  to  hold  ^'  that 
there  are  Jiopes  of  reducing  the  enemy  by  famine,? 
that  it  is  entirely  consistent  with  it,  to  affirm  that 
these  hopes  must  be  built  upon  an  obvious  and 
palpable  chance  of  effecting  the  enemy's  reduc- 
tion by  this  obnoxious  mode  of  warfare,  and  that* 
no  such  chance  is  by  the  law  of  nations  admitted 
to  exist  except  in  certain  defined  cases,  such  as  the 
actual  siege,  blockade,  or  investment  of  particu- 
lar places.  This  answer,  satisfactory  enough  in 
itselfj  would  be  rendered  still  more  so  by  com- 
paring what  is  contained  in  the  foregoing  quota- 
tion with  the  more  precise  opinions  of  other  i:e- 
spectable  writers  on  the  law  of  nations,  by  which 
we  might  be  enabled  to  discover  that  which  Vat- 
tel  does  not  \u  tliis  quotation  profess,  to  Explain, 
the  combination  of  circumstances  to  which  his 
principle  is  applicable^  or  intended  by  him  to  be 
applied. 
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Bat  there  is  no  necessity  for  relying  wholly  on 
this  answer,  since  Vattel  will  himself  furnish  us 
with  a  pretty  accurate  commentary  on  the  vague 
text  he  has  given  us. 

The  only  instance  put  by  this  writer,  which 
comes  within  the  range  of  his  general  principle,  is 
that  which  he,  as  well  as  Grotius,  has  taken  from 
Plutarch.  Demetrius  (as  Orotius  expresses  it) 
held  Attica  by  the  sword.  He  had  taken  the  adjoin- 
ing towns  of  Eleusine  and  Rhamnus,  deiigning  a 
famine  in  Atheng^  and  had  almost  accomplished 
his  design,  when  a  vessel  laden  with  provieioos 
attempted  to  relieve  the  city.  Vattel  speaks  of 
this  as  of  a  case  in  which  the  provisions  were 
contraband  (Sect.  117;)  and  although  he  does 
not  make  use  of  this  example  for  the  declared 
purpose  of  rendering  more  specific  the  passage 
above  cited,  yet,  as  he  mentions  none  other  to 
which  it  can  relate,  it  is  strong  evidence  to  show 
•  that  he  did  not  mean  to  carry  the  doctrine  of  spe- 
cial contraband,  farther  than  the  example  will 
warrant. 

It  is  als?o  to  be  observed  that  in  Sect.  113.  he 
States  expressly  that  all  contraband  goods,  (in- 
cluding of  court^B  thbse^  becoming  «o  by  reason  of 
the  junctures  6f  which  he  had  been  speaking  at 
the  end  of  Sect.  112,)  are  to  be  confiscated*  But 
nobody  prc^tcnds  (and  it  would  be  monstrous  to 
pretend)  that  Great  Britain  could  rightfully  have 
confiscated  the  cargoes  taken  under  the  order  of 
1795,  nnd  yet  if  the  se^izures  made  under  that  or- 
der fell  within  Vattel^s  opinion,  the  cbn^scation 
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pf  the  cargoes  seized  would  have  been  jiistifia- 
ble  according  to.  the  same  opinion. 

It  has  long  been  settled  that  all  contraband 
goods  are  subject  to  forfeiture  by  the  law  of  na- 
tions, whether  they  are  so  in  their  own  nature,  or 
become  so  by  existing  circumstances ;  and  even 
in  early  times,  when  this  rule  was  not  so  well  es- 
tablished, we  find  th^t  those  nations,  who  sought 
an  exemption  from  forfeiture,  never  claimed  it  upon 
grounds  peculiar  to  any  description  of  contraband, 
but  upon  general  reasons,  embracing  all  cases  of 
contraband  whatsoever. 

As  it  is  admitted,  then,  not  only  by  the  order 
itself,  bat  by  the  agent  of  the  crown,  and  every 
member  of  this  Board,  that  the  cargoes  in  ques- 
tion were  not  subject  to  forfeiture,  as  contraband, 
it  is  manifest  that  the  juncture  which  gstve  birth 
to  that  .order  is  admitted  liot  to  have  been  such 
an  one  as  Vattel  had  in  view,  or  in  other  words, 
that  the  cargoes  were  not  become  contraband  at 
all  within:  the  true  meaning  of  his  principle,  or 
within  any  principle  known  to  the  general  law  of 
nations. 

In  confirmation  of  the  above  observations  upon 
Vattel,  it  may  not  be  unimportant  to  add  that 
Zouch,*  who  speaks  upon. this  subject  almost  in 
th«i  very,  words  used  by  Vattel  in  the  foregoing 
quotation,  illustrates  and  fixes  the  extent  of  his 
general  doctrine  by  the  case.of  the^vestment  of 
Athens  by  Demetrius. 

• "  "       '~-     ^~ — * '     "*'■''  '  • 

•  Bynkerehoek  too,  who  lays  down  his  general  principle  even 
in  larfpr  terms  than  Vattel,  evidently  confines  its  application  to 
€9Ltes  of  siege  and  bloekade. 
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1  have  understood  it  to  be  supposed  that  Gro- 
tius  also  countenances  the  position  I  am  now  ar- 
guing against. 

He  divides  goods  into  three  classes,  the  first  of 
which  he  declares  to  be  plainly  contraband,  the 
second  plainly  not  so,  and  as  to  the  third,  he  says ; 
^^  Id  tertiu  illo  genere  usus  ancipitis  distinguendus 
'*  erit  belli  status  :  nam  n  tueri  me  nan  possum 
^*  nisi  que  mittuntur  intercipiam  necee^tas,  ut 
*^  alibi  exposuimus*  jusdabit,  sed  sub'onere  resti- 
'^  tutionis,  nisi  causa  alia  accedat/'  (lib.  3.  c.  I.  s. 
&.)  This  ^'causa  alia"  is  afterwards  explained  by  an 
example,  '^  ut  si  oppidum  obsessum  teoebam  si  per- 
''  tus  clausos  et  jam  deditioaut  pax  expectabatur.** 

This  opinion  of  Grotius  as  to  the  third  class  of 
goods,  does  not  appear  to  me  to  proceed  at  all 
upon  the  notion  of  contraband,  but  simply  upon 
that  of  a  pure  necessity  on  the  part  of  the  cap- 
turing belligerent.  He  does  not  consider  the 
right  of  seizure  as  a  means  of  effecting  ike  re- 
ductiou  of  the  enemy,  but  as  the  indispen^ibU 
means  (rf  our  own  defence. 

He  does  not  authorize  the  seizure  upon  any 
supposed  illegal  conduct  in  the*  neutrdi,  in  at- 
tempting to  carry  articles  of  the  Sd  elass,  to  the 
|iorts  of  the  enemy,  or  upon  a^y  supposed  bha- 
vaeter  of  contrab;md  attached  to  those  aril^e«. 
He  authorizes  it  upon  the  footing  of  that  sort  of 
absolute  n^essity  on  the  part  of  the  beHigerent, 
making  the  seizure,  which,  by  the  law  ^  patioas, 
suspends  in  his  fayour,  sub  mode,  the  rights  of 
othersC  , 

*  Lib.  2.  -c.  2.  d.  &  HieL 
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This  necessity  he  explains  at  large,  in  lib.  2. 
c.  2  s.  6.  &c.,  and  in  the  above  recited  passage 
he  refers  expressly  to  that  explanation. 

1.  "Videamus  porro  ecquod  jus  communUer 
"  hominibus  competat  in  eas  res,  qucB  jam  propriae 
^'  atiquorum  factee  sunt,  quod  qufieri  mirum  forte 
**  aliquis  putet,  cum  proprietas  videatur  absorpsisse 
^^  jus  illud  omiie,  quod  ex  rerum  communi  statu 
^*  n^cebatur»  Sed  non  ita  est.  Spectandum  enim 
''  est,  quae  mens  eorum  fuerit  qui  primi  dominia 
'^  singularia  introduxerunt :  quae  credenda  est  talis 
''  fuisse  ut  quam  minimum  ab  sequitate  naturali 
"receeserit.  Nam  si  scriptsB  etiam  leges  in  euoi 
'^sensum  trahendee  sunt  quatenus  fieri  potest, 
*^  multo  magis  mores  qui  scriptorum  vineulis  non 
"tenentur." 

2.  ''  Hinc  prime  sequitur,  in  gravissima  ne- 
"cessitate  reviviscere  jus  illud  pristinupi^  rebus 
^^  utendi,  taoquam  si  communes  mansissent :  quia 
''in  omnibus  legibus  humanis,  ac  protnde  et  tn 
''  lege  dominii,  summa  ilia  necessitas  videtur  ex^ 
"cepta."  3.  "Hinc  illud,  ut  in  navigatione  si 
"  quando  defecerint  cibaria,  quod  quisque  habet 
"in  commune  conferri  debeat.  Sic  et  defendendi ,' 
"  mei  causa  vicini  aedificium  orto  incendio  dis-  ' 
''sipare  possum:  et  funes  aut  retia  discindere 
"  in /quae  navis  mea  impulsa  est,  si  atiter  explicari 
**  nequit.  Qtiae  omnia  lege  civili  non  introduc- 
"  ta,  sed  Wposita  sunt."    Lib.  2,  c.  2,  s.  6. 

In  sectk)il8  7,  8  and  9,  Grotius  lays  down  the 
ccHidititms  annexed  to  the  exercise  of  this  right 
of  necessity.     As.  1st,  It  ahalt  not  be  exercised 
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^ until  all  other  ppasible  means  have  beea  used; 
2d.  nor  if  the  right  owner  is  under  a  like  neces- 
sity ;  and  Silly,  restitution  shall  be  made  as  soon 
as  practicable.  -  Vide  also  lib.  3»  c.  17,  sect.  1. 

Grotius  examplifies  what  he  has  said  in  the 
foregoing  passages,  thus,  (sect,  x,)  '^  Hi  no  colli- 
^'gere  est,  quomodo  ei,  qui  bellum  pium  gerit 
^^  liceat  locum  ocupare,  qui  situs  sit  in  solo  paca- 
''to ;  nimirum  si  non  imaginariunif  sed  ceytum 
''  sit  periculuTHf  ne  hostis  eum  locum  invadat^  et 
''inde  irreparabilia  damna  det :  deinde  si  nihil  su- 
''  matur,  quod  nou  ad  cautionem  sit  necessarium, 
"puta,  nuda  loci  custodia,  relicta  domino  Vera 
"jurisdictione  et  fructibus :  postrerao,  si  id  fiat 
**  animo  rediendse  custoddsB  simulatque  necessitas 
'' ilia  cessaverit.  '  Enna  aut  malo,  aut  necessa- 
"  rio  facinore  retenta,'  ait  Livius,  quia  malum  hic^ 
'f  qutcqaid  vel  minimum^  obit  a  n^cennfaie^^'*  &c. 

From  these  quotations  it  must  he  evident  that 
Grotius,  in  the  first  mentioned  passage,  does  not 
rely  upon  any  principle  similar  to  that  which  is 
attributed  to  Vattel,  and  that  he  does  not  hold  the 
seizure  of  articles  of  the  third  class  (among  which 
*  provisions  are  included)  not  hound  to  a  port  be- 
sieged  or  blockadedy  to  be  lawful  when  made  with 
the  mere  view  of  annoying  or  reducing  the  ene- 
my y  but  solely  when  made  with  a  view  to  our  own 
preservation  or  defence,  under  the  presfsure  of 
that  imperious  and  unequivocal  necessity,  which 
breaks  down  the  distinctions  of  property,,  and 
upon  certain  copditions,  revives  the.  original  right 
of  using  things  as  if  they  ware  in  common. 
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In  book  3,  cb.  7»  sect.  I,  {of  neutrals  in  toar,) 
this  aiitbor,  recapitulating  wh&t  be  had  usiaid  before 
on  this  subject,  further  explains  this  doctrine  of 
necessity/  and  most  explicitly  confirms  the  con- 
stniction  I  have  placed  upon  chap.  1,  sect.  5. 
(Vide  also  Lee  on  Captures,  p.  1 58,  where  the 
same  construction  is  put  upon  Grotius.) 

Rutherforth,  in  commenting  upon  lib.  2,  c.  1,  s. 
5,  also  explains  what  Grotius  there  says  of  the 
right  of  seizing  provisions  upon  the  footing  of  ne- 
cessity— and  supposes  his  meaning  to  be  that  the 
seizure  will  not  be  justifiable  in  that  view,  *^  un- 
less the  exigency  of  affairs  is  such  that  we  ca/nn&t 
possibly  do  without  titemJ^  (2d  Ruth.  p.  585.) 
And  in  commenting  on  lib.  3,  c.  17^  s.  1/lie  says, 
the  necessity  must  be  cAsolute  and  unavoidable 
(Vide  Ruth.  p.  586.) 

Bo  far  as  Grotius  considers  the  capture  of  arti- 
cles of  the  3d  class  as  a  means  of  reducing  the 
enemy f  he  confines  the .  right  within  very  narrow 
limits ; — for  he  supposes  the  trade  of  neutrals,  in 
these  articles,  to  be  lawful  even  to  a  besieged  or 
blockaded  port,  **  unless  a  surrender  or  a  peace 
is  quickly  expected.^^ 

Instead  of  stating  provisions  to  be  contraband 
in  any  case,  (other  than  those  of  siege  or  block- 
ade,) he  declares  it  to  be  the  duty  of  neutrals  to 
supphf  both  parties  to  the  war  with  provisions; 
(lib.  3)  c.  17,  s.  3 ;)  and  he  places  no  other  restric- 
tion upon  this  duty  than  that  they  are  not  to  re- 
lieve the  besieged* 
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I  think  that  it  may  be  confidently  cooclu<fed, 
that  this  writer,  in  place  of  countenanciQ^  the  or- 
ders of  1797,  upon  any  idea  of  contraband,  may 
be  relied  upon  in  that  view  as  a  strong  authorilj 
against  ihem.* 

Every  other  writer  on  the  law  of  nations,  so 
far  as  has  come  within  my  observation,  in  irentiog 
upon  the  subject  of  contraband,  limits  (lie  right  of 
seizing  goods,  not  geqerally  contraband  of  war, 
(and  provisions  among  the  rest)  to  such  cases  as  I 
have  stated  above^ 

Rutherforth,  in  a  work  of  great  merit,  speaking 
particularly  of  the  article  of  provisions,  so  eon- 
fines  this  right.    (2  vol.  Inst.  Nat.  Law,  p.  58S.) 

•  Eten  if  it  were  proved  that  the  opinion  of  Grodas  (lib.  3,c. 
1,  s.  5,)  applied  to  the  orders  of  1795,  the  rule  of  compensation 
established  by  the  majority  of  the  Board  woiild  still  be  proper. 
For  this  writer  tells  us  in  the  sections  before  quoted,  as  well  as  in 
the  section  which  contains  the  opinion  relied  upon  in^favour  of 
these  orders,  that  when  under  the  pressure  and  plea  of  necessity, 
we  appropriate  that  which  belongs  to  others,  we  must  make  resti- 
tution or  compensation  to  the  owner,  and  of  course,  we  come 
again  to  the  question  in  the  case  of  the  Betsey ^  Furlong y  ^^  ought 
not  the  compensation  to  be  equal  to  the  damage  sustamed  ?''  Vat- 
tel,  speaking  of  this  right  of  necessity,  and  putting  the  same  case 
with  Groiius,  has  this  passage.  (Vattel,'  b.  5/c,  7,s.  122.)  '«  Ex- 
treme necessity  may  even  authorise  the  temporary  seizaic  of  a 
pkce,  and  the  putting  a  garrisod  therein  for  defending  itself 
against  the  enemy,  or  preventing  him  in  his  de^gn^  of  seizing 
this  place  when  the  sovereij/n  is  not  able  to  def<*nd  it.  But  when 
the  danger  is  over,  it  must  be  immediately  restored,  payiilg  ail  the 
charges,  inconveniences,  and  damages  Caused  by  ^ei^ng  the 
place."  Burlamaqui's  Principh^s  of  Natural  aud-'p^tfc  Law, 
vol  p.  1  Ruth.  p.  85,  and  Lee  on  Captures  to  the  same  effect 
—sec  also  2  Ruth.  587>  and  Grottus,  lib.  Sj'c,  17,  s.  1. 
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« 

Bynkershoek  (whom  I  forbear  to  quote  at  targe, 
since  Mr.  Gore  has  already  done  so)  aho  so  con- 
fines it. 

Lee,  dh  Captures,  ch.  It  and  12,  following 
Bynkershoek,  upon  a-  full  consideration  of  the 
practice  of  nations,  also  so  confines*  it ;  and  he  con- 
cludeSs  bis  1  iih  cbapter-in  these  words,  ''  From 
what  has  been  said,  it  appears  that  the  whole , 
matter  tumih  upon  the  place  being  besieged  or 
not,  as  to  the  goods  which  are  not  contrabHud, 
(among  which  he  reckons  provisions,)  or  pro- 
hibited by  treaty.  Those  whick  are  so,  being  at 
all  times  during  the  war  lawful  prize,  &c.  PostelL 
Specim.  Jur.  Marit.  sect.^  11,  has  the  same 
limitation. 

See  also  in  Zouch,  and  Yalin's  Commentary  on 
the  ordinances  of  Lonis  the  XIV.,  the  same  limi- 
tation« 

It  appears  that,  so  far  as  the  authority  of  the 
writers  on  the  law  of  nations  can  influence  this 
question,  the  orders  of  1795  cannot  be  rested  up- 
on any  just  notion  of  contraband ;  nor  can  they 
in  that  view  be  justified  by  the  reason  of  the 
thing  or  the  approved  usage  of  nations.^ 

•  Mr.  Hammond's  justification  of  the  provision  order  of  1793, 
to  tbe  American  government  seems  to  carry  this  principle  to  a 
still  greater  extent :  for  he  says,  in  his  letter  to  Mr.  Jefferson,  of 
the  12th  of  September,  1793,  (covering  a  copy  o(  those  orders,) 
^  that  by  the  law  of  nations,  as  Ifud  down  by  the  most  modern 
writers,  it  is  expressly  stated,  that  aU  provisions  are  to  be  con- 
sidered as  contraband,  and  as  such  liable  to  confiscation,  hi  the 
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If  the  mere  hope  (however  apparently  well 
founded)  of  annoying  or  reducing  an  enemy  by 
intercepting  the  commerce  of  neutrals  in  articles 
of  provision,  (which  are  no  more  contraband  in 
themselyes  than  comiaon  merchandise,)  to  ports 
not  besieged  or  blockaded  will  authorize  that  in- 
terruption, I  think  it  will  follow,  that  a  belligerent 
may  at  any  time  prevent  (without  a  siege  or  block- 
ade) all  trade  whatsoever  with  its  enemy ;  since 
there  is  at  all  times  reason  to  believe  that  a  na- 
tion having  little  or  no  shipping  of  its  own  may 
be  so  materially  distressed,  by  preventing  all  other 
nations  from  trading  with  it,  that  such  preven- 
tion maj  be  a  powerful  instrument  of  bringing  it 
to  terms.  The  principle  is  so  wide  in  its  nature, 
that  it  is  in  this  respect  incapable  of  any  boun- 
dary. One  may  reason  upon  it  to  the  total  anni- 
hilation of  neutral  commerce-— a^  rather  it  inevit- 
ably leads  to  that  inadmissable  result.  There  is 
no  solid  distinction,  in  the  view  of  this  principle, 
between  provisions  and  a  thousand  other  articles* 
Men  must  be  clothed  as  well  as  fed ;  and  even  the 
privation  of  the  conveniences  of  life  is  severely 
felt  by  those  to  whom  habit  has  rendered  them 
necessary.  Besides,  a  nation  at  war,  in  propor- 
tion as  it  can  be  debarred  of  its  accustomed 
commercial  intercourse  with  other  states,  must  be 
enfeebled  and  impoverished,  and  if  it  is  aUowable 


case  where  the  depriving  the  enemy  of  those  supplies,  is  one  of 
the  means  intended  to  he  employed  for  reducing  him  to  reasona- 
ble terms  of  peace*'' 
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to  a  belligerent  to  violate  the  freedom  of  neutral 
commerce  in  respect  to  any  one  artiele  of  trade^ 
notoriously  not  contraband  in  se^  upon  the  expec- 
tation or  imagined  pcacticability  of  annoying  the 
enemy,  or  bringing  him  to  terms  by  a  seizure  of 
that  article,  and  preventing  it  from  reaching  bis 
ports,  why  not  upon  the  same  expectation  of  an- 
noyance (equally  rational^  and  indeed  more  so) 
cut  (A\  as  far  as  possible,  by  ci^tures^  all  com- 
munication with  the  enemy,  and  thus  strike  at 
once  at  his  power  and  resources  in  a  way  which 
would  not  often  fail  of  being  effectual  ? 

We  know  that,  in  the  case  of  siege  or  block- 
ade, there  is  no  distinction  between  provisions 
and  other  articles  of  merchandise.  The  besieger 
may  stop  all  commodities  bound  to  the  place  ^  be- 
sieged, and  if  this  barbarous  mode  of  hostility  is 
admitted  to  extend  itself  beyond  its  ancient  lim- 
its, I  know  not  where  it  is  to  find  others,  which, 
while  they  leave  provisions  liable  to  seizure,  shall 
exempt  other  commodities^  not  contraband  in 
themselves,  from  a  similar  fate. 

The  principle  in  questiim,  into  whatsoever  form 
it  may  bo  moulded,  will  not  allow  of  such  a  re- 
striction* It  stands  simply  upon  the  possibility 
of  injuring  or  bringing*  am  enemy  to  terms  by 
intercepting  provisions  on  their  way  to  his  ports ; 
or,  as  wa  find  it  in  the  letter  which  I  have  just 
nientioned  in  a  note, ''  Upon  the  intention  of  em- 
ploying the  seizure  of  ptovisions  on  their  way 
to  the  ports  of  an  enemy  as  the  means  of  reduc- 
ing him  to  reasoruMe  terms  of  peace.^^    Surely 
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if  such  a  foundation  be  sufficient  for  this  princi- 
ple, it  will  always  be  lawful  for  a  belligerent  to  do 
any  net  whatBoetDer^  or  cmnmit  depredations  upon 
any  trade  tohabioevery  proviiled  it  shall  appear  to 
be  possible,  by  doing  so,  to  anwHf  or  bring  the 
enemy  to  termSj  or  provided  he  shall  only  intend 
by  doing  so  to  reduce  the  enemy  to  reasonaile 
'  terms  of  peace. 

Hence  this  new  rule  of  the  law  of  nations:  wouM 
furnish  a  complete  apology  for  the  Dutch  placart 
of  1630,  by  which  they  prohibited  all  commerce 
with  Flanders,  (doubtless  with  a  prospect,  aind 
certainly  with  an  intention  of  injuring  and  bring- 
ing the  enemy  to  terms,  by  enforcing  sucji  a  j iro- 
hibition,)  and  for  the  convention  between  Eng- 
land and  Holland,  in  the  treaty  of  Whitehall,  by 
which  they  agreed  to  prohibit  all  commerce  with 
France,  unquestionably  with  the  same  prospect 
and  intention.  Yet  these  attempts  have  been  re- 
probated as  lawless  and  oppressive  .by  all  the 
world ;  and  in  the  last  instance,  upon  a  counter 
treaty  being  entered  into  between  Sweden  and 
Denmark,  in  1693,  for  maintaining  their  rights 
and  procuring  just  satisfaction,  the  parties  to  the 
convention  (says  VattelJ  per<^iving  that  the  com- 
plaints of  the  two  crowns  were  well  grounded, 
did  them  justice. 

^  It  is  true  indeed,  that  these  attempts  were  not 
made  with  any  reference  to  the  new-found  prin- 
dple  ;  for  it  was  not  then  supposed  to  exi^. 

Those  who  struck  so  deeply  at  the  commerce 
of  Europe,  in  1630  and  I6B9,  seem  to  haveliite- 
lieved  that  tbey  could  only  lend  a  colour  to  their 
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anterprizeby  pretending  that  liiey  had  Hockaded, 
or  intended  to  blockade  the  ports  of  their  enemies. 
The  pretence  was  manifestly  frivolous;  but  it 
would  appear  to  be  at  least  as  well  founded  as 
the  vague  allegation  of  a  hope^  or  pftoffpecU  or  inr 
tention  cf  reducing  such  a  country  as  France  by 
famine. 

In -a  word,  if  a  belligerent  is  empowered  by  the 
law  of  nations  to  seize  the  ^operty  of  neutrals 
upon  its  own  terms,  whensoever  that  belligerent 
shall  believe,  or  allec^  U>  believe  that  by  suoh 
means  its  enemy  may  be  annoyed  or  re(]uced,  few 
nations  would  choose  to  remain  peuler.     A  sta|;e 
of  war  would  be  iqfinilely  preferable  to  such  a 
state  of  neutrality.     I  say,  '*  affect  to  believe,'^—* 
because  the  principle  now  contended  for  is  liable 
to  be  thus  abused.  Who  is  to  be  the  JMdge  when 
there  exists  v^  prospect  of  reducing  the  enemy  hf 
violating  the  acknowledged  liberty  of  cottimerce  ? 
If  the  belligerent  is  not  to  be  bimself  the  judge, 
at  least  in  the  first  instance,  the  principle  is  an 
idle  one^  and  means  nothing ;  and,  if  he  is  to  be  the 
judge^  it  follows  that  the  principle  is  more  than  an 
idle  one,  and  will  be  ap^ied  in  practice  upon  false 
as  well  as  mistaken  grounds.     What  standard 
have  neutral  nations  to  refer  to,  for  the  purpose  of 
ascectjpiining  the  abuse  of  this  limitless  discre- 
tion ?    The  standard  of  siege  or  blockade  is  de*- 
sen^d~-and  w^at  eas  we  substitute  in  its  place 
but  speculative  calculations  upon   probabilities 
whjck  will  be  as  Various  as  the  interests,  the  hof^es, 
and  the  inclinations  of  those  who  make  them,  and 
never  can  present  a  certain  result  untii  after  they 
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have  been  acted  upon  ?  It  is  upon  this  ground, 
among  others,  that  modern  writers  on  the  law  of 
nations  reject  the  idea  of  Grotius,  that  all  trade 
to  a  place  besieged  or  blockaded  is*  lawful,  unless 
a  surrender  er  a  peace  is  quickhf  expected. 

Without  professing  to  enter  into  much  detail 
upon  this  occasion,  the  foregoing  considerations 
appear  to  me  to  prove  satisfactorily,  that  the  or- 
ders of  1795  cannot,  in  the  light  in  which  I  am  now 

considering  them,  be  justified  or  excused.* 

■  • - —  ■  '  '         ■        ^ 

'  *  Even  if  the  general  position  stated  by  Vattel  be  admitted  ia 
the  utmost  possible  latitude,  stiH  it  irpuld  not  follow  that  proTi- 
siont  belonging  to  neutrals,  and  boui^d  to  France,  could  r^t- 
Ailly-  be  seised,  as  the  orders  of  179^  directed.  Before  aitidet 
not  contraband  m  se  can  be  seized,  even  when  bound  t«  a 
besieged  or  blockaded  port,  the  person  attempting  to  carry  them 
there  must  be  apprised  of  such  siege  or  blockade,  and  it  is  only 
10  his  persisting  in  his  efforts  to  supply  the  place  after  such  know- 
ledge that  his^  cargo  becomes  liable  to  seizure.  In  what  way  a 
neutral  is  to  be  informed  of  the  hope  or  prospects  of  one  belli- 
gerent of  reducing  the  other  by  famine,  or  of  its  intentions  of  rer 
sorting  to  the  stoppage  and  seizure  of  all  provisions  bound  to  the 
eiiemy,  as  a  means  ofVeducing  him  to  terms,  1  know  not,  unless 
it  be  from  the  declarations  ef  that  belligerent :  but  we  may,  I 
think,  safely  assume  that  it  is  indi^ensible  that  he  should  have 
this  information  before  his  cargo  of  provisions  on  its  wi^  to  the 
ports  of  the  enemy,  not  besieged  or  blockaded,  can  be  taken 
upon  any  terms  of  contraband.  In  cases  of  seizure  under  the 
orders  of  1795,  the  American  traders  had  no  inforAiation-of  thb 
sort.  Great  Britain  had  made  no  declaration  amouating  to  a 
notice  of  its  hopes,  prospects,  or  intentions  in  this  particular  i  aad 
how  otherwise  a  neutral  could  obtain  a  knowledge  of  them,  it  is 
not  easy  to  conjecture.  The  orders  themselves  were  not  made 
public.  They  were  mere  secret  instructions  to  commanders  of 
armed  vessels,  and  were  not  even  sent  to  the  Court  of  Admiralty 
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It  is  now  to  be  seen  whether  the  18th  article  of 
the  treaty  gives  any  sanction  to  thone  orders. 

. '  f  ■   ■       ■ ' -  ■ 

as  b  usual.  Even  now  it  is  found  impracticable  to  procure  a 
copy  of  them,  although  of  Qvery  other  order  issued  during  the  war 
copies  have  be^n  easily  procured.  The  provision  order  of  1793 
(.which  'Was  made  public)  contained  an  alternative,  that  the  vessel 
stopt  might  (upon  giving  security)  proceed  upon  her  voyage  to 
ihe  ports  of  any  country  in  amity  with  ^jis-  Majesty.  This,  to  be 
surf',  was  little  more  than  a  nominal  alternative ;  but  it  does  not 
appear  that  the  orders  of  1795  contained  any  alternative  at  all. 
How  can  it  be  imagined  that  the  absolute  and  unconditional  sei- 
zure of  these  provisions-cargoes  eould  be  lawful  upon  the  tooting 
of  contraband,  when  those  who  were  conveying  these  cargoes  to 
France  had  not*  and  could  not  have  the  least  information  of  the 
hopes,  &c.  of  Great  Britaii),  of  reducing  that  country  by  famine  ? 
They  could  not  collect  sudi  hopes,  &c  from  any  facts  known  to 
them  ;  for  in  truth  thece  was  not  any  state  of  things  to  produce  a 
rational  prospect  of  that  sort ;  and  indeed  it  -may  well  be  doubt- 
ed whether  there  can  be  such  a  state  of  things  in  a  country  like 
France.  To  starve  a  single  town  or  fortress  is  practicable,  be- 
cause it  cannot  raise  provisions  to  supply  itself,  and  because  it 
may  be  sufficiently  prevented  from  receiving  supplies  from  with- 
out ;  but  the  fertile  soil,  the  extensive  territories  and  sea  coasts 
of  France,  would  teem  to  fix  upon  an  attempt  to  treat  it  like  a 
town  or  garrison,*  the  character  of  wifd  and  chimericaL 

At  any  rate,  there  must  be  a  concurrence  of  circumstances^ 
which  have  not  happened  in  that  country  duruig  the  present  war, 
to  authorize  the  prospect  in  question. 

If  the  orders  of  1795  are  to  be  considered  as  an  experiment  oti 
tlus  subject,  (and  we  are  told  that  they  are,)  that  experiment  has 
proved  the  rashness  of  the  hope  ;  but  in  fact  these  orders  made 
no  expenmedt  which  has  not  been  already  made  by  those  of 
1795  under  droumsttoces  equally,  if  not  rooire  favourable  to  such 
aa  enterprise. ,  1  believe  the  truth  to  be,  that  Great  Britain  in- 
tended by  the  orders  of  1795  to  supply  its  own  wants,  and  had 
no  expectation  of  making  them  instrumental  in  the  reduction  of 
the  enemv. 
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Upod  this  part  of  the  ease,  I  shall  coateot  my- 
self with  transcribing  the  observations  of  a  writer 
of  the  first  eminence  in  America,*  published  while 
the  treaty  was  under'  discussion  there.  It  will 
not  be  necessary  to  subjoin  fnore  than  a  few  re- 
flections of  my  own,  because  it  happens  that  the 
topics  now  urged  at  the  Board,  in  reference  to  this 
article,  are  in  substance  the  same  with  those  which 
occurred  to  the  enemies  of  the  treaty  io  the 
United  States,  and  are  consequently  considered 
and  (in  my  judgment  satisfactorily  refuted)  in  the 
number  of  that  publication  which  I  am  about  to 
quote. 

.  Indeed,  it  may  safely  be  asserted,  that  if  these 
objections  had  not  been  believed  in  America  to 
be  totally  groundless,  we  should  not  now  be  sit- 
ting here  in  the  character  of  commissioners. 

N^-  XXXIL— Of  Camillus. 

"  The  18th  article  of  the  treaty,  which  regulate^ 
'^  the  subject  of  contraband,  has .  been  grievously 
'^  misrepresented — the  objections  used  against  it, 
"  with  most  acrimony,  are  disingenuous  and  un- 
"  founded,"  &c. 

**  The  most  laboured^  and  at  the  same  time 
^'the  most  false  of  the  charges  against  the  18th 
'*  article  of  the  treaty  i«,  that  it  all&w»  pravi- 
"  itons  to  be  he  contrahand  in  cases  not  heretofore 
"  warranted  hy  the  laws  of  nations^  and  refers  to 

*  General  Hamilton. 
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*^  fhe  beUiff^ent  party  the  dediion  of  what  Ikeie 
"  etues  are.  This  is  the  general  form  of  the  charge. 
**  The  dreft  of  a  petition  td  thfe  legislature  of  Vir- 
'^giiiia  reduces  it  to  this  shape — the  treaty  ex- 
*'  prettsiy  acknits  '*  ^  provisions^  we  to  be  held  cfon- 
^ '  traband  in  cases  other  than  when  bound  to  an 
'^ '  inrested  place,  and  impliedly  admits  that  such 
"  'cases  exist  at  present.' " 

**  The  first  is  a  palpable  untruth,  which  may  be 
'^  detected  by  a  bare  perusal  of  the  article.  The 
« last  is  an  untrue  inference,  impregnated  with  the 
'^  malignant  insinuation,  that  there  was  a  design  to 
^'sanction  the  unwarrantable  pretension  of  a  right 
^  to  ia^tict  famdne  on  a  tohote  nation. 

'^  Before  we  proceed  to  «n  analysis  of  the  ar- 
**  tide,  let  us  review  the  prior  situation  of  the 
*'  parties/' 

'^  Great  Britain  it  is  known  had  taken  and  act- 
'^  ed  upon  the  ground  that  she  bad  a  right  to  stop 
**  and  detail),  on  payment  for  them,  provisions  be* 
**  longing  to  neutrals^  going  to  the  dominion  pf 
"  France.  *  For  this  violent  and  iippolitic  mea- 
''  sure,  which  the  final  opinion  of  mankind  will 
''certainly  condemn,  she  found  colour  in  the 
"  sayings  of  some  writers  of  reputation  on  pub- 
"  Kc  law.?' 

'^  A  passage  of  this  kind  from  Vattel,  has  been 
''  more  than  once  (]uoted  in  these  terms,  ^  Com- 
'^  *  modities,'  &c.     Heineccius*  countenances  the 

*  I  have  examined  Heineccius,  and  find  tlu^t  he  ranks  provi« 
sioDB  among  the  articles  generally  contraband  of  war,  for  wluck 
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^^.  opiiiion,  and  even  Grotiud  seems  to  bear  to- 
"  w.ard«  it. 

/'  riie  United  States  with  reason  disputed  this 
**  construction  of  the  law  of  nations  restraining 
'^  tke  general   propositions,  which  appear  to  fa- 
'^  vour  it,  to  those  cases  in  which  the  cfa'ance  of 
^'reducing   the  enemy  by  famine  was  manifest 
''and  probable,  such  as  the  cases  of  particular 
''  places  iana  fide  besieged,   blockaded,  or  in- 
'^  vested.     The  jgovernment  accordingly  remoa- 
''  strated  against  the  proceedings  of  threat  Britain, 
''and  made  every  effort  against  ii^  which  pru- 
^  dence.  in  the  then   posture   of   affairs*  would 
"  permit.     The  order  for  seizing  |>rovisiQns'  was 
"  after  a  time  revoked,  (i.  e.  the  order  of  1J93. 
'^W.  P.) 

"  In  this  state  our  Envoy  found  the  business, 
"  pending  the  very  war  in  which  Great  Britain 
"  had  exercised  the  pretension,  with  the  same 
"  administration  which  had.  done  it ;  was  it  to  be 
"  expected  that.she  would  in  a  treaty  with  us  even 
"virtually  gr  impliedly  have  acknowledged  the 
^  injusiice  or  impropriety  of  the  cohdiict  t  &c.  &c. 

:"  On  our  aide,  to  admit  the .  pretensions  of 
'*  Great  Britain  was'  still  more  impossible.  We 
"  had  every  inducement  of  character,  right,  and 
"interest  against  it.     What  .was  the  natural  and 

: . . — , ; , »_ ;_ 

he  cites  Bynkersh.  c.  9,  and  Grotius,  lib.  3,  c.  17?  s.  3.  It  need 
not  be  stated  that  these  writers  prove  the  reverse  of  this,  aod 
that  the  reverse  of  it  is  universally  admitted.  Indeed,  the*  1 8th 
article  exj^ressly  idsiits  the  reverse  of  it.  W.  P. 
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^*  only  issue  out  of  this  embarraestiient  t  Plamly 
"to  leave  the  point  unsettled,  to  get  rid*  of  it,  to 
"  let  it  remain  substanticdly  whei'e  it  was  before 
"  the  treaty.  This  I  have  good  ground  to  beJieve, 
**  «ras  the  real  understanding  of  the  two  ne^oeia- 
^*  ters^  and  th(^  article  has  fulfill^  that  view. 

-^*^  After  enumerating 'speoificaliy  what  articles 
*^  shall  be  deetned  contraband,  it  proei^edp  thus, 
'^ '  and  whereas  the  diffi<^ilky  of  8(greeitfg  on  the 
^[precise  cosies  iti  which  alone  p^ovis^s  and 
^^  ^  other  arU^Si  net  gettemlly  cotitrabiMd,  may 
^^'be  regarded  ai^'such,  renders  it  expedient  tb 
^^*  provide  against  the  ifieoji^venieniees  and«  mis- 
'^  ^under8taI>ding8  tvbich  fidigbt  there  arise  :  It  is 
***  further  «^rde^  that  whenever  any  such  arti- 
**  ^  cles,  so  beeoming  contraband,  according  to  M^ 
**  *  laws  of  nations^  shall  f^r  0mt  reason-  be  sehs- 
'^ '  ed,  the  same  sbcdliiot  be  c5onfiscdted,  but  the 
"  ^owners  thereof  sliall  be^pe^ty  dud  oomplete- 
^' '  ly  indemnified ;  and  the  x^aptors,  or,  in  their 
"  *  deftiuit,th^  gevernment  und^  whose  authority 
"  ^  they  act,  shall  pay- to  the  masters  or  owoeni  of 
"  ^  such  vessels  the  full  value  of  4fll  the  articles 
<^  ^  with  a  reasonable  ihereantil^  profit  thereon, 
'^ '  together  with  the  Aeight,  aod  ako  tlier  (ie»B«if- 
"  *  rage  iacident  to  such  detedtion." ' 

''The  difficulty  of  agreeing  on  the  pfeeiee 
**  cases  in  which  articles  not  generally  eontraband 
''  become  so  from^MUticular  circmnstances,  is  ex- 
''  f^ressly  assigned  a«  the.inotive  to  the  stipulation 
"  whieh  'fellows. 
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^^Tkid  exokides  the  suppositioa  that  any  eases 
'^  whateiver  were .  mteftded  to  be  admitted,  or 
^^  agreed.  But  this  difficulty  readered  itexpfe* 
^'  dieni  to  provide  ag[ain6t  the  inconveiiieiiees  and 
*^  BiisQn4^ftt&ndi^ng8«  which .  might  thence  arise  ; 
**  a  proviaioa  with  this  view  is  therefore  m^e, 
'*.  which  18  that  of.  a  liberal  epmpensation  for  the 
'^  articles  ta|keD.  The  evident  islent  of  this  pro* 
^<.  vision  iBf  .that  io  doubtful  cases,  the  ineoQve* 
^^  niences  of  the  neutrai  party  beiag  obviate^  or 
'^  lesseoed  |)y  compeMstioq,  there  foay  be  the  less 
'^  cause  or  temptation  ^o  controversy  and  rJLTp- 
'Uure^  and  Uie  affair  may.  b^  the.  niore  suscepti- 
^*pie  of  negoeiation  etUKd  acec]^mmQdalion.  More 
^^than  this  cannot  be  .pretfendedf  because  the 
^^ag^eement  is,  'that^  .whoeiic^rer  any  ssch  arti- 
<^^<;lett  so.hsoome  eontrjeib^d  aeeordtAg  to  the 
^'  ^  existing ,laws^f  nations^  sliaU  fo«  that  reason  be 
*^  ^  seiziedi  tb^  ff^nae  shall  not  be  confiscated,  but 
"  *  the  owMrs,  Ac*" '.  ; 

'<  Thus  the  oritetidsi  oS  the  cases  in  which  arti- 
.^-clesv'noit  ^enQiaUy  oontrabai^d,  may  from  par- 
^  Ifovlar  i^irotMnstancte-  become  so,  is  expres^y 
^^lli»'^%$tmgJ€^.of  nation$,  in  other  woiidstlie 
^*  Mviling  law  of '  nations  al  the  tin)ie  the  traasac- 
'^tion  happens.  When  these  laws  pronounce 
'^  them  contraband,  they  may  0>r  that  reason  be 
^'  seized ;  when  otherwise,  they  may  not  be  seiz- 
^^jed.  Each  pwty  is  as  free  sii\  the  other  to  de- 
fScid<^wbstbdr  thelhws of ^mtiossdo^  in  the- given 
'^  case,  pronounce  contraband  or  not,  tod  netdrer 
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''  10  obligjBd  to  be  go?erned  h^  the  ofinion  oS  the 
**  other.  If  one  party,  on  a  falAerpretpxt  ^  being 
'^auJ;horize<}  by  the  law  af  nations,  makes  a 
*'  seizure,  the  other  is  at  full  Kberty  to  contest  it, 
'^to  appeal  to  those  laws,  and  if  he  thinks/fit,  to 
*'  oppose  even  to  reprisals  and  war.  This  is  the 
^  express  tenor  pf  the  provision  ;  tbere  is  nothing 
^'  to  the  contrary;  nothing  thatnarrow^lhe  grx>iind, 
*'  nptbing  that  warrants  either  par|:y.  in  making  a 
'*  seizure  which  the  laws  of  nations,  in^depend^ent 
''of  the  treaty,  do  not'  permit ^  nothing  which 
"  obliges  either  party  to  ^bmit  to  one,  when  it  is 
'^  of  opinion  timt  the  lnw  of  nations  has  been  vio- 
"Jated  by  it,"  .^ 

'^Butns  liberal  compensation  ia  to  he  made  in 
"  every  case  of  .seizure  whereof  difi^epci^  of  opi- 
'^  nio|i  happeoSf  it  will  become  a  question  of  pru- 
^'dence  and  expediency  whether  to  be  satisfied 
"  with  the  compensation,  or  to  seek  further  re- 
'Mress*  The  provision  will  in  doubtfal  cases 
"  render  an  accommodation  of  opinion  the  ntiore 
<<  eciMy,  and;  as  a  circumstance  conducing  <  to  the 
'^  preservation  of  peace,  is  a  valuable  ingredient 
^'iQ  the  treaty.  A  very  different  phraseology 
'^  was  to  have  been  expected,  if  the  ihtentidta  had 
"  been  to  lei^ve  each  party  at  AiU  liberty  to  seize 
«  agreeably  to  its  awn  opinioa  of  the  laws  of  na- 
"  tionsj  upon  the  condition  of  making  compen- 
'^sation.  The  stipujation  would  not  then  have 
"been.  "*It  is  agreed  that  whenever  either  of 
"  *  the  contracting  parties-shall  seize  any  such  ar- 
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«'  <  tbW»80>m^aaiiag  co.Dtrahand.'' '  Tftis  makes 
"  0ot  the  opinion  of  either  patty ^  bat  the  fact  of 
**  the  articlM  hsiviag  become  contraband  by  the 
''  laws  of  nations,  the  condition  of  the  seizure. 

^<  A  cavil  has  arisen  on  the  term  '  existing,^  as 
'^  if  it  bad  the  effect  of  ^enabling  one  of  the  par- 
**  ties  to  make  «i  law  of  nations  for  the  Oceanian.* 
"  But  thi«  is  men»  cavil.  .  No  one  nation  can  make 
**  a  law  of  nations,  no  positive  regulations  of  one 
<'  state,  of  of  a  partial  nomination  of  states,  can 
^  pretend  to  this  pbaract^r.  A  law  of  nations  is 
'^  a  law  which  nature,  agre^hqent^  or  usage  has  es- 
'^taUished  between  natidns ;- as  this  may  vary 
"  from  one  period  to  another,  by  agreement  or 
"  usage,  the  article  very  properly  Uses  the  term 
"  *  existingUo  denote  that  law  which,  atahe  time 
^^the  transaction  may  happen,  shall  be  then  the 
^'  law  of  nations*  This  is  a  plain  and  obvious 
"  uae  of  the  term,  which  nothing  but  the  spirit  of 
^'  misrepresentation  could  have  perverted  to  a 
"  diffefeht  meaning." 

"  The  argument  against  the  foregoing  construc- 
^*  tion  is  in  substance  this :  It  is  now  a  settled  doc- 
^*  trine  of  the  law  of  nations,  that  provisions  and 
'^  othSr  articles,  not  generally  contraband^  can  ea- 
**  aily  become  so  when  going  to  a  place  besiesred, 
'^blockaded  orinvested.  Casesof  this  kind  are  iiilly 

*  This  has  not  been  urged  at  the  Board  on  this  occasion,  but 
hi  the  case  of  the  Betsey,  Furlong,  Mr.  Gostting's  objection  to  the 
jurisdiction  amounU  to  it:    W»  P. 
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'^  provided  lor  in  a  subsequeat  part  of  tbe  article  ; 
''  the  iroplicatioD,  therefore,  is  that  soQiethiiig 
^*  more  waa  id  tended  to  he  embraced  in  the  ante- 
"  cedent  part."* 

**  Let  ua  first  examine  tbe  fact  whether  all  the 
'<  crises  of  that  kind  are  comprehended  in  the 
'*  aubsequ^nit  part  of  the  article— I  say  they  are 
'^  not.  The  remaiaijig  part  of  the  clause  divides 
<^  itself  into  two  parts.  The  first  describes  the 
*^  case  of  a  vessel  sailing  for  a  po^t  or  place  be- 
*^  longing  to  an  enemy,  without  knowledge  that 
'^  the  same  is  either  'besieged,  blockaded,  or  in- 
'^  vested  and  provides  that,  in  such  a  case,  the 
*'  vessel  may  he  turned  away,  but  not  detained, 
**  aor  her  cargo,  if  not  contraband,  cQnfiscated, 
'<  unless  after  notice  she  shall  again  attempt  to 
**  enter.  The  second  describes  the  case  of  a  ves- 
'^  sel  or  goods  which  had  eutered  into  such  port 
<'  or  place  before  it  was  besieged,  &c. ;  and  de- 
'^.clares  that  neither  the  one  nor  the  other  shall  be 
*^  liable  to  confiscation,  but  3hall  be  restored  tp 
**  the  owners  thereof.  These  are  the  only  oases 
*f  described  or  provided  for.  A  third,  which  oc- 
'^  curs  on  the  slightest  reflection,  is  not  meqtioned. 
^  The  case  of  a  vessel  going  to  a  port  or  place 
<^  which  is  besieged,  blockaded,  or  invested,  with 
**  notice  of  its  being  in  that  state  when  she  com* 


*  This  argument  at  the  Board,  stood  thus  t^-'-cases  relative  to 
Mege,  &c.,  are  fully  provided  for  in  the  Utter  part  of  the  article, 
and,  therefore,  the  former  part. is  intended  to  embrace  aomethinf 
Uptre-  W.  P. 
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*'  mences  her  voyage,  or  prevtous  to  her  recetv- 
"  ing  notice  from  the  besieging,  blockading,  or 
"  investing  party.  This  is  left  to  the  operation 
'*  of  the  general  law  of  nations,  except  so  (ar  as 
**  it  may  be  affected  in  respect  to  compensation 
'^  by  the  antecedent  clause.  Thus  the  fact  which 
'^  is  the  foundation  of  the  argument  fiedls,  and 
"with  it  of  course — ^the  argument  itself. 

'^  But  had  this  been  otherwise,  the  conclusion 
^^  would  still  have  been  errcmeous.  The  two 
**  clauses  are  entirely  independent  of  each  otfrer^ 
''and  though  they  might  both  contemplate  the 
*^  same  cases  in  the  whole  or  in  part,  they  dp  it 
"  with  an  eye  to  very  different  purposes**' 

"  The  object  of  the  first  is  to  lessen  the  dan^r 
<<  of  misunderstanding,  by  establishing  thi:^  gene- 
^*  ral  rule,  that  whenever  articles  not  generally 
"  contraband,  become  so  from  particular  circunti- 
"  stances  according  to  the  law  of  nations,  they 
. "  shall  still  not  be  confiscated,  but  when  seized 
"  the  owners  of  them  shall  be  indemnified.^ 

**  The  object  of  the  last  is  to  regulate  some 
'^  special  consequences  with  regard  to  vessels  and 
"  goods  going  to,  or  which  had  previously  gone 
'*  to,  places  be^iieged,  blockaded,  or  invested  ;  and 
**  in  respect  to  which,  the  dispositions  of  the  laws 
'<  of  nations  may  have  been  deemed  doubtful  or 
^  too  rigorous.  Thus  it  is  held,  that  the  laws  of 
**  nations  permit  the  confiscation  of  ships  and 
**  goods  going  to  places  besieged,  blockaded,  or 
''  invested ;  but  this  clause  decides  that  if  goin^ 
'<  without  notice,  so  f^r  from  being  confiscated 
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"^  ihey  akftll  not  even  be  detained,  but  shall  be 
'*  permitted  to  go  whithersoever  they  please.  If 
^^  they  persist  after  notice,  then  the  contumacy 
**  shall  be  punished  with  coofiscatioh.  In  both 
**  instances,  the  consequence  is  entirely  different 
**  from  every  thing  in  the  antecedent  clause.  There 
"  then  is  seizure  with  compensation.  Here,  in 
''  one  instance,  seizure  is  forbidden,  and  permis- 
**  sion  to  go  elsewhere  is  enjoined.  In  the  other  in- 
''  stances,  the  offending  things  are  confiscated, 
^  whieh  excludes  the  idea  of  compensation. 
^  Again,  the  last  part  of  the  last  clause  stipulates, 
''in  the  case  which  it  supposes,  the  restoration  of 
**  the  property  to  its  owners,  and  so  excludes  both 
^  seizure  and  compensation.  Hence  it  is  appa- 
''  rent  that  the  objects  of  the  two  clauses  are  oii- 
''  tijrely  foreign  to  each  other,  and  that  no  argument 
'^  or  inference  whatever  can  be  drawn  from  the 
"  one  to  the  other/' 

^*  If  it  be  asked  what  other  cases  there  can  be, 
''  except  those  of  places  besieged,  blockaded,  or 
''  invested  ?  and  if  none  other,  what  difficulty  in 
''  defining  them  ?  and  why  leave  the  point  so  vague 
'*and  indeterminate?  One  answer,  which,  in- 
'  deed,  has  already  been  given  in  substance,  is, 
"  that  the  situation  of  one  of  the  parties  prevent- 
''  ed  an  agreement  at  the  time ;  that  not  being  able 
''  to  agree,  they  could  not  define,  and  the  alterna- 
"  tive  was  to  avoid  definition.  The  want  of  defi- 
''  nition  oiily  argues  want  of  agreement.  It  is 
''  strange  logic  that  this  or  that  is  admitted  be- 
''  caufte  nothing  is  defined  !** 
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<'  Another  answer  is,  that  even  if  the  parties  had 

"  been  agreed  that  there  were  no  other  eases  than 

<<  those  of  besieged,  blockaded,  or  invested  places, 

<'  still  there  would  have  remained  much  room  for 

<<  dispute  about  the  precise  cases,- owing  to  the 

^<  impracticability  of  defining  what  is  a  besieged^ 

"  blockaded,  or  invested  place.     About  this  there 

"  has  been  frequent  controversy ;  and  the  fact  is 

*^  so  complicated,  and  puts  on  sueh  a  vari^  of 

**  sliapeSf  that  no  definition  oan  well  be  devised 

<*  which  will  suit  all.     Thence  nations,  m  their 

"  compacts  with  each  other,  frequently  do  nafrat- 

"  tempt  one ;  and,  where  the  attempt  has  been 

<'  made,  it  has  lefl  almost  as  much  room  for  dis- 

*^  pute  about  the  definition,  as  there  was  aboQt 

« the  thing/' 

^'  Moreover,  is  it  impossible  to  conceive  otb^r 

*^  cases  than  those  mentioned  above,  in  which  pro- 

*^  visions  and  other  articles  not  generally  contra- 

<(  band  might,  on  rational  grounds,  be  deemed  bo  ? 

'<  What  if  they  were  going  expressly,  and  wilk  no- 

<^  tice  to  a  besieged  army,  whereby  it  might  ob- 

<'  tain  a  supply  essential  to  the  success  of  its  ope- 

^^  rations  ?  Is  there  no  doubt  that  it  would  be  jus- 

'^tifiable  in  such  case  to  seize  them?  Can  the 

<^  liberty  of  trade  be  said  to  apply  to  any  instance 

^^  of  direct  and  immediate  aid  to  a  miUiary  ex- 

<<  pedition  ?  It  would  be  at  least  a  smgtilar  etteci 

"  of  the  rule,  if  provisions  could  be  carried  wiAout 

"interruption,  for  the  supply  of  a  Spanish  army 

«  besieging  Gibraltar,  when,  if  destined  for  the 
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^*  supply  of  tbe  g«irrisan  in  that  plaee,  they  might 
**  of  ri^t  be  seized  by  a  Spanish  fleet. 

**  The  ca  lumniators  of  the  article  have  not  had 
*^  the  candour  to  notice  that  it  is  not  confined  to 
*^  pTo^isionSy  but  speaks  of  provisions  and  other 
^f  UTticUsi.  Even  this  is  an  ingredient  which  com- 
'^  bats  the  supposition  that  countehanee  whs  to  be 
"  given  to  the  pretensioiis  of  Great  Britain  with 
^'  regard  to  provisions  wfaich^  depending  on  a  rea- 
<^son  peculiar  to  itself^  cannot  be  deemed  to  be 
''Mpported  by  a  clause  including  other  articles 
'*to  whioh  that  reason  is  entirely  inapplicable.^ 

''There  is  one  more  observation  which  hfs 
**  been  made  against  this  partofthearticle,  which 
^'may  deserve  a  minute^s  attentioil.  It  is  this, 
^  thai  although  tlm  true  meaning  of  the  clause  be 
''  sqeh  as  I  contend  f(>r,  ^till  the  existenee  of  it  af- 
*'  ferds  to  Great  Britain  a  pretext  for  abuse,  which 
^'tsrbe  may  improve  to  our  disadvantage.  I  an- 
^  swer,  it  is  difficult  to  guard  against  all  the  per- 
^'  vevaioiis  of  a  eontract  whidh  ill  faith  may  sug- 
''  gest.  But  we  have  the  same  security  against 
^  abuses  of  this  sort,  that  we  have  against  those  of 
^*  other  kinds>  the  right  of  judging  for  ourselves, 
^' and  the  power  of  causing  our  rights  to  be  re- 
*'  spected.  We  have  this  plain  and  decisive  re- 
''  ply  to  make  to  any  uncandid  construction  which 
''Great  Britain  may  at  any  time  endeavour  to 
^  raise.  ^  The  ai!tieie  pointedly  and  explicitly 
"'makes  the  enstimg  law  of* nations,  the  ^an- 
« '  dard  of  the  eases  in  wliicb  you  may  rightfully 
"  'Wee  provisidM  and  other  articles,  not  gene- 
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*', '  rally  contraband;  This  law  does  not  autho- 
'^  *  rize  the  seizure  in  the  instance  in  question  ;  you 
**  *  have  consequently  no  warrant  under  the  treaty 
"  *  for  what  you  dd." ' 

'^  The  same  disingenuous  spirit,  which  tinctures 
^*  all  the  conduct  of  the  adversaries  of  the  treaty, 
'^  has  been  hardy  enough  to  impute  to  it  the  last 
f'  order  of  Great  Britain  to  seize  provisions  goinf 
^'  to  the  dominions  of  France/' 

*^ Strange!  that  an  order  issued  before  the 
'*  treaty  had  ever  been  considered  in  this  country, 
*^  and  embracing  the  other  neutral  powers  be* 
*^  sides  the  United  Btates  should  be  represented 
'^  as  the  fruit  of  that  instrument !  The  appear- 
^'  ances  are,  that  a  motive  no  less  imperious  than 
*^  that  of  impending  scarcity  has  great  share  in 
'^  dictating  the  measure,  and  time  I  am  persuaded 
"  will  prove  <Aa<  it  miU  not  eten  b$  pretended  to 
^*  justify  it  by  any  thing  in  the  treaty J'^ 

In  this  last  persuasion  it  appears  that  this  wri* 
ter  has  been  mistaken;  but  his  inducements  to 
adopt  it  will  hardly  fail  to  convince  those  who 
shall  be  disposed  to  examine  them  with  candour, 
that,  although  the  persuasion  has  not  beed  coun- 
tenanced by  the  event,  it  will  not  be  brought  into 
discredit  by  it- 
There  is  one  topic  which  the  18th  article  of  the 
treaty  has  produced  at  the  Board,  upon  which  Ca- 
millus  has  not  observed,  and  upon  which  I  shall, 
of  course,  bestow  some  slight  consideration. 

That  article  says,  that  the  owners  of  the  cargoes 
becoming  contraband  by  the  laws  of  Jiattons,  and 


Digitized 


by  Google 


[  328  ] 

for  that  ^reason  seized,  shall  be  speedily  and  ann^^ 
pletely  indemnified. 

It  is  argued  that,  as  the  article  goes  on  to  express 
the  understanding  of  the  contracting  parties  as  to 
the  import  of  the  terms  completely  indemnified, 
by  prescribing  a  rule  for  the  attainment  of  cbift-' 
plate  indemnification,  we  have  here  a  precise 
eoiinmentary  upon  the  words  ''  full  and  complete 
compensation/^  used  in  the  seventh  article  of  the 
treaty. 

The  rule  is,  **  the  value  of  the  cargoes  a'nd  a 
reasonable  mercantile  profit,  with  freight,"  &c« 

I  shall  not  trouble  myself  to  inquire  into  the 
exBtt  scope  of  this  rule, — nor  shall  f  occupy  my- 
self with  an  inquiry  whether  the  words  indemifi- 
cation  and  compensation  are  so  far  synonimouH 
as  that  we  should  be*  justified  in  taking  the  sense 
of  the  contracting' parties  upon  the  import  of  the 
former,  as  conclusive  evidence  of  the  import  <tf 
the  latter.  For",  surely,  a  rule  which  should  com- 
pletely indemnify  or  compensate  the  owner  of 
goods  become  contraband,  and  for  that  reason 
rightfidly  taken  from  him  by'' the  laws  of  natton^Sf 
might  still  be  wholly  inadequate  to  the  complete 
compensation  of  the  owners  of  a  cargo  torong- 
fnlly  captured  or  condemned. 

The  term  complete  indemnification  or  compen- 
sation depends,  for  its  scope  and  for  the  rule 
which  shall  attain  it,  upon  the  nature  of  the 
case  to  be  redressed.  We  are  required  by  the 
VTTth  article,  in  all  cilses  to  gr&nt  **  complete 
oompensation,^' where  *we  grant  any  thing — but 
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do  we  apply  the  same  rule  iu  every  case  1  or  do 
we  not  rather  understand  by  '*  complete  compen- 
sation'*  that  retribution  which  is  commeiiaurate 
with  the  injury  received  t 

ki  short,  it  can  never  be  satisfactory  to  abstract 
the  words  "  complete  indemnification'^  in  the  18th 
article  from  the  subject  to  which  they  are  applied, 
and  then,  reasoning  upon  their  abstract  meaning, 
to  draw  an  inference  from. them  that  shall  affect 
an  entirely  difierefrit  subject.  There  is  not  a  mem- 
ber of  this  Board  who  has  heretofore  acted  upon 
this  idea.  We  have  all  agreed  that  in  granting 
'^  complete  compensation''  we  are  r  not  always 
obliged  to  give  freight  or  demurrage ;  but  the  ruie 
in  the  18th  article  gives  freight  and  demurrage 
universally ;  and  if  that  rule  is  proper  for  our  go* 
vernment  at  all,  we  must  adopt  it  uniformly,  for 
we  are  compelled  to  grant  complete  compensation 
in  every  instance  in  which  it  is  proper,  for  ue  to 
relieve.  This  absurdity  would  follow,  ih^t  we 
should  apply  the  same  measure  of  redress  to  cajisea 
wholly  different  in  principle,  and,  instead  of  suit- 
ing the.  conipensation  to  the  ii\}ury  under  all  its 
circumstances,  should  treat  alike  a  claimant  whose 
case  was  liable  to  no  exception,  and  one  whose 
case  was  attended  with  such  facts  as  not  only  to 
warrant  the  original  capture  for  the  purpose  of 
judicial  investigation,  but  to  destroy  the  equitable 
dain^  to  freight  aqd  all  title  to  demurrage. 

2dlyi  We  are  next  to  inquire  whether  these  or- 
ders were  justified  by  necessity,  Great  Britain  be- 
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ing  as  tdleged  at  tke  ti;iie  of  ismiiiig  them  tbr^a^ 
teki€jd  with  a  scarcity  of  those  articles  directeci  to 
be  seized.  •  . 

I  shall  not  deay  that  txtreme  necessity  mtiy  jus^ 
tify  such  a  measore.  It  is  jonlj  important  to  as- 
certain whether  that  extreme^necsuity.  existed  on 
this  occasion/  and  apon  what  terms  the,  right  it 
coihmnnicated  might  be  carried  iato  exercise. 

We  are  told  by  6rotius»  that  the  npQcessity  most 
not  be  imaginary«-4hat  it  mud%  be  real  and  pf  ess^ 
ing,  and  thett  eren  then  it  does  ncit  give  a  right 
of  appropriating  the  goods  of  ptheri^  until  all 
other  means  <^f  relief/  eonsiistent  with  the  neces- 
sity^ fiave  been  tried  and  found  inadequate.  Ruth- 
erfi^rtb,  Biirleinaquit  and  every  other  writer  who 
emi8ider3  this  subject  at  all,  wilf  be  found' to  conr 
cur  iff  this  a^inianv 
,  lio  h^U  aire  stated  to  us  bf  ther^  afg^nt  of  the 
ctommritom  whiah  we  might  Jbe'  justified  4n  in- 
fstruig  that  Great  Britain  wtm  preissckl  by  neces- 
sity tike  thisr-*or  that,  previous  to  her  resorting 
to  the  orders/of  council,  other  practicable  means 
#0re  tried  for  averting  tb^  calamity  she  feared. 
It  is  not  tor  be  dottbted  that  there  were  ^  other 
means.  The  offibr  of  an  advantageous  .ma^et^ 
IB  the  differed  ports  of  the  kingdom^  w»9<ati  ob^ 
vioas  expedient  for  drawing  into  them  th^  pro^ 
duce  of  other  natin^ns.  Merefaanto  dt>  iK>t  require 
to  be  forced  into  a' profitable  commeree*  'They 
will  send  their  cargoes  wjbtMre'interesttnviteis,  and 
if  this  indilMilient'is  held  out  to  diem* in  time,  it^ 
will  always  priiduce  tM  <fKe^  Iv^ttdt^. 

Digitized  by  VjOOQ IC 


£  396  1 

Atit  so  long  as -^  Great  Britain  ^  ofibred  -leM  for 
t&e. necessaries  of  life  than  could  have  been  ob- 
tained from  her  enemy^  was  it  not  to  be  expected 
that  neutral  vessels  should  seek  the  ports  of  that 
enemy  and  pass  by  her  own  ?  Can  it  be  said  that 
under  the  apprehension  (not  under  the  actual  ex* 
perieace)  of  scarcity,  she  was  authorized  to  have 
recourse  to  the  forcible  seizure  of  provisions  be* 
longing  to  neutrals,  without  attempting  those 
means  of  supply  which  are  consistent  with  the 
rights  of  otherm  and  which  were  not  incompatible 
with  the  exigency  ? 

After  these  orders  had  been  issued  and  carried 
into  exeetition,  the  British  governmeQt<li4  what  it 
should  have  done  before.  It  offered 'a  bounty 
upon  tl)e  importation  q{  the*  arables  of  which  it 
was  in  wanu  The  consequence  was^  (hat  neutrals 
came  with  these  articles,  untiLat  lei^th  the  mar- 
l(et  was  found  to  be  overstocked.  .  I'he  Mm^ar- 
raogemeat,  had  it  been  made  at  on^  aartier  p^i'ipd, 
would  have  rendered  wholly  useless  the  orders  of 
1795.       ..        .        :. 

.  I  do  not  undertake  to  judge,  for  I  ham  bo  «uf> 
ficient  delta  upon  which  to  judge,. wb^tber  at  the 
tim^  of  issuing  these  ordera,  there  •^was,  or  was 
not,  ceasonable  ground  for  apprehending  that  sort 
of  scarcity,  which  produces  severe  .national  dis- 
tress, or  national  despofidpncy,  unless  «xtraordi^ 
nary  messntes  were  taken  lor  pre«^enting.it%  . 

But  it  will  not  admi^  ^  a.  question^  that  there 
was  nk  ground  ibr  apprefaending  tkai  such  a  ca^ 
lamity  would  happen^  p9ii$eB  the^g^^tewnme^U  re- 
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sorted,  to  depredations  ttpon  neutrdl  trader  imd 
seized  by  violence  the  property  of  it^  friends. 

That  such  a  resource  should  not  be  placed  in 
the  front  of  the  expediecit.for  warding  off  aff  evil 
like  this,  seen  only  in  perspective^  is  too  plain  for 
argument. 

1  do  not  desire,  on  this  occasion,  to  detecmitie 
more  than  ia  necessary  to  the  formation  of  a  cor- 
rect judgment  upon  the  case  ][)€tfore  us:  and 
hence  it  is  t^t  I  content  myself  with  the  limited 
view  I  have  hire  taken  of  thi^k  part  of  the  subject. 

Let  it  now  be  supposed  tkat  the  alleged  he- 
sesflity  was  such  as  warranted  the  orders  of  1.795, 
and  the  seizure  under  then).  How  does  this  vary 
the  rule  of  compensation,  t  UpoA  thia  supp<^itiod 
no  «h»re  ;i9alt  be  proved,  tha0  that  Great  Sntain 
might  by  ibree  assume  the  pre-emption  of  the  ar- 
ticles in  question ;  but  can  it  be  imagined  that  she 
CQidd  assume  this  pre-emption  upon  any  other 
terms  tlian  giving  to  the  neutriekl  as  much  as  he 
could  have  obtained  from  those  to  Whom  iie  Was 
carrying  them  ?  '   ' 

Great  Britajn  might  be  able  to  say  tp  neutrals; 
''  you  shall  sell  to  as  -y  but  does  it  follow  that  shi» 
could  also  say,  yon  shall  sell  to  us  upon  worse 
terms  than  you,wouid*kav&  procured  elsewhere  iii 
the  Jawftil  pros^eutioa  of  your  com^mefcdf   *' 

The  autborrttes  already  cited  in^a  Qote  will  an- 
swer these  questions  satififtotoriiy. 

Groties,Uk  2^e.  2^^  ^  A^<r~fib.  3,  c.  1,  s.  3^ 
c.  17,  a.  1.  &c.-^l  Ruth;  dds  Mid  Burlemaqui — 
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Yattel  b.  3,  c.  7,  s.  IWr^l  Rudi. .  4(&-->2  Ruth. 

586,7.      . 

But  u[)on  such  a  subject  neither  authorities  nor 
arguments  can  b^  required. 

WM,  PINKNEY. 

London,  25th  June^  1 797. 


THE  MOLLY— Fcmw^ 

'.  •  . 
Mr.  PiNKNEY, — The  information  given  to  the 

Board,  by  Joshua  Johnson,  Esq.,  in  relation  to 

this  case,  has  satisfied  me  that  the  memorial  ought 

to  be  dismissed. 

But  for  that  information,  I*  should  think  "the 

* 

claitnatits  entitled  to  demurrage.* 
tntkFeh.  1797.  -^  WM.  PINKNEY. 

*  It  may  be  necessary  to  add,  by  way  of.  explanation,  thfit  the 
fjettiurrage  above  alkidet!  tn  is  not  on  account  of  the  detention 
of  the;  vessel, /or  4ht  'purp^so  of  giving  effe^  to  the  eaptm^t  right 
ib  tkfi  cargfty  k^t  on  accpuni  oC  her  detentioHy  when  it  was  no 
longer  necessary  in  reference  to  the  cargtt^  axnl  whea  the  object 
of  it  was  solely  the  vessel  herself. 

I^he  papers,  both  false  and  true,  and  all  the  evidence  in  the 
cause/  conclirred  in  showing  the  properfy  of  the  vessel  to  be  as 
cUumed ;  4idad>  but4br  the  infoimattoii  of  Mr.  JohnMR,  I  should 
have  determlD^d  th«;  M^iry  into  tb^  ffp^ierty,  asfter/sueh  a  coo* 
currence  of  testifioany,  was  gnreasonablj^  prQtr^cted,  and  that 
much  of  the  intermediate  (detention;  from  the  appearing  6/  that 
testimony  until  the  decree  for  restitution  was  Wl-ongfu!.     • 

The  capture  was  on' the  8t8  6f  AugMl^  ft9*i  •'  The  cargp  was 
condemned ^d  of  M^yy  179^9  bat  Ihe  Ye««e}  m9  not  rescued  unr 
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THE  BALLY^Ghaate,  Master. 

Mr,,  PiNKWKY,— I  am  of  opinioa,  1st.  That 
the  claimants  are  entitled  to  the  costs  belo.w,  to 
da  maizes  and  demurrage.  2d.  That  they  are 
entitled  to  the  costs  of  appeal,  and  to  be  reimburs- 
ed such  costs  as  were  adjudged  against  them  to 
the  captors.  ,  • 

Tbera  was  no  probable  cause  of  seizure  or  de- 
tention. *  • 

The  orders  of  the  6th  Nqyember  1793,  relied 
upon  ,in  the  respondent's  printed  case,  might  have 
excused  the  captor  in  a  controversy  between  hinr 
and  th^  claimants,  but  can  have  no  weight  in  a 
question  between  the  claimants  apd  the  British 
government  under  the  treaty*  The^  complaint  is 
nOw  to  be  Qonsidered  indepefideot  of  thqse  orders. 

Accprding  to  Vattel,  credit  s|iould  ^  have  been 

given  to  the  ship's  papers  produced  by  the  neur 

tral  master  at  the  time  of  the  capture,;f^^ji^  any 

fraud  appeared  in  themy  or  there  were  very  good 

reasons  for  suspecting  their  validity, 

ist.  Th^  ship^s  papers  .upon  the  face  of  them 
bore  no  marks  of  fraud,  and  afforded  no  reason, at 
all  to  justify  a  doubt  of  their  validity  and  fairnesa. 

tiLtb^  5th    o£  JiAy  foHowjng^.— aUhovgb  ^^  new  Ughis  were 
thrown  upon  the  prapeitjr  oi  the  ves^eh    1  *     . 

This  explanation  b  made  Jong  after  the  filing  of  the  foregofng 
opinion,  the  inexplicit  Hat^ire  of  Wlinch  did  not  sootier  atrike  nue- 
l0  fact,  k  is  dviTy  inexpTrch  td  diose'wM  (#«  noi^V^'^*'^  ^^^ 
the  eir6ttw|B9>cei  of  the  caae  in  which-  it  war^Ho^   .     W,  JP. 
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The  want  of  formiil  bills  of  lading  could  not 
affect  tlfieir  credit,  as  there  were  papers  on  board 
in  substance  equivalent  to  them. 

Invoices  to  which  the  master's  acknowledg- 
ments were*  subjoined,  stating  explicitly  for  whose 
account  the  goods  were  shipped,  And  engaging  to 
follow  the  shippers'  instructions  by  which  they 
were  accompanied,  and  to  which  they  refer,  an- 
swered every  object  for  which  bills  of  lading  arc 
calculated'. 

The  invoices,  acknowledgments  andinstructi<^ns, 
taken  together,  formed  a  body  of  clear  and  une- 
quivocal evidence  of  the  ownership  of  the  cargo,, 
its  jplac^  of  destination,  the  person  to  whom  it  was 
consigned,  and  the  manner  in  which  the  proceeds 
were  to  .be  disposed  of.     Bills  of  lading  could 
not  have  dOiie  more,  nor  indeed  so  much' ;  and  if 
in  point  of  informatianj  they  woiild  at  most  have 
been  barely  equal  to  these  documents,  in  point  of 
law  they  could  not  in  any  respect  lay  claim  to  su- 
perior efficacy^         '  ' 

Indeed,  as  the  whole  cargo  was  consigned  to  the 
miaster  on  board,  the  manner  in  which  it  Was 
documented  was  better  suited  to  the  nature  of  the 
transaction  than  bills  of  lading  in  fhe  6ustomary 
fbrm.  An  Engagement  on  the  part  of  the  toaster 
to  deliver  the  ctfgo  to  himself  upon  hiis  arrival  in 
port,  bould  hardlj*  be  so  proper  tiB  an  engagement 
to  follow  the  instructions  of  the  cbndignors  either 
endorsed  upon  or  aoco^ipanym^  the  invoice. 
.  It  is^leged  in  tke  ptiuli^d  ca$»  of  the  respon- 
dents that  there  is  in  cUta  reaf^ot  an  ifi'sc^fmie^ble 
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inconnrtency  between  the  letter  of  instructions 
from  the  s)iip  owners  to  the  master  and  the  other 
papers  relative  to  the  cargo«  It  is  tr^e  that  this 
letter  does  direct  the  master  to  take  his  freight 
for  goods  not  shipped  on  their  account,  according 
to  bills  of  ladings  but  it  is  so  obvious  that  this 
was  mere  iiiacciiraqyv  that  it  oiight  not  to  have 
b^n  mentioned  as  a  rational-ground  of  suspicion. 
The  instructions  of  those  who  shipped  the  goods 
oh  freight  prove  universally  that  there  was  no 
bill  of  lading  signed  for  thecn4  for  they  refer  to  tn 
>BVoice'*and  to  that  only;  which  invoice,  having 
the  master's  acknowledgment  and  engagement 
as  above  stated,  subjoined  together  with  the 
freighters'  instructions  therein  referred  to  endor^ 
$ed,  wGiSx  to  every  purpose  of  law  or  eKpIicitness, 
equal  to  a  hill  of  ladingr  and  might  Well  have  beeil 
.•ailed  (to  by  the  dhip-otvnera  (potting  inadvertence 
«iKt  6f  .the  question)  without  hazarding  the  credit 
ef  the  ship's  papers  with  thos^ w^ho  should  be  dij»- 
.posed  to  place  upon  them  a^uafand"  liberal. con- 
Atfactioa.    .  '^-    ^ 

.  But  surely  if  a  bill  of  lading  was  purposelyrOmit- 
Mdwith  dishonest  views,  t^e  same  vieyvs^  would 
blEye*  indiiced^  the  ship-owners  to  say  nothing 
abqul'bSls*  pf  lading  in  their  instructions  to  the 
jMtst^r^  wbtoh^  doubtless  were  not  iilteftded  for 
#oitceaIiitieBt«.  ^-  .   /'  •  v      ' 

If  bills  of  laditag  i^re  actuaHjr  i^gned,  but  meant 
to  be  concealed  firom  British  or  otbsr  crtHzets,  for 
iw^vAem  fi«rp^aa%  k  wte4he  p^lbctionof  i9tu- 
picHty'to^  r^wfr  to  thf^oi  in  that  very  paper  w^ioh 
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was  sure  to  come  under  the  inspection  of  those 
against  whoco  the  fraud  wat»  meditated.^.  If  it  was 
desigaed  to  carry  on  a  fraud  by  means  of  abow- 
ing  faUie  papers,  and  concealing  true  ones,  w^at 
reason  can  be  imagined  why  the  master  should 
not  hc^ve  signed  iui4  taken  sfi^ith  faim  false  bills  of 
ladings  as  well  as  reoeiveoQ  J^ard^  as  instru- 
fluents  of  deception^y^^  and  colouuihle  invoices, 
to  which  he  made  himself  a  party  as  effectually 
w  he  could  be  to  bills  of  ladingl  Th^ie  can  be 
ne  reason,  unless  we  suppose  that  fraud  consults 
form  in  what  it  iatentda  to  keep  out  of  sigfat,  but 
neglects  it  altogether  in  what  it  iabf  ieates,  as  the 
only  means  of  imposition,  that  it  is  scrupulously 
technical  when  it  is  of  no  use  to  be  so,  but  is 
skrventy  and  negligenl  when  its  own  c^ject  pre- 
scribes to  it  a  nice  attentiofi  to  regularity  and  ac- 
curacy. '  He  who  adopts  such  a  ^upjpo^ili^n  mus^ 
reject  alt  e)c|>erteBoe.'  fn  short,  the  objectixi^  apr 
pears  td  he  mafiifbstly  captious. 

It  i&  further  objected  by  Mr.  Gro$ling,  that  the 
master's  pretence  of  the  vessel's  destiuatioQ  frosn 
Rocheile  to  Amsterdain  is  contradicted  by  the 
letter  ofrinsiructions  from  the  ship-ownets^.^b^.i 
If  we  are  to  take  the  letter  of  matt^ictijtms  with* 
out  the  poi^Cacript  under  the  samai  date^  this  altera- 
tion is  tpaei  But  why  it  m  that  rwe  are  to  reject 
the  postscri^Hy  (which  expreasly  aDthort^eesibe  dtes- 
tination  to  Amsterdam,)  itvwould  hate  heeb  well 
for  the  ofojecter  to  imy^  explained.:  ••  .^  - 

^dv  If  (as  I  hold  to  ihe  mq^tvclearytte  papers 
on  board  were  ftee  ikon  any^  iinputatioa  upoi^  the 
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face  of  them,  it  is  to  be  consictered  whether  l^e 
preparatory  examinations  furnished  any  thing  up- 
on which  to  impeach  them. 

The  law  of  nations  requires  that  a  belligerent 
jnaking  prize  of  a  neutral,  in  the  teeth  of  proper 
written  documents,  shall  have  'wery  goad  reasons 
for  his  conduct*  The  reason  in  this  case  (even 
admitting  it  to  have  been  known  to  the  captor  at 
the  time  of  the  seizure,  which  is  not  at  all  likely) 
was  simply  that  Anduse,  a  Frenahman,  who  hap- 
pened to  be,  among  others  of  bis  countrymen,  a 
passenger  on  board  the  Sally  from  America  to 
France,  did  not,  as  the  others  did,  leave  the  ship 
at  Rochelle,  but  was  proceeding  in  her  to  Amster- 
dam* That  he  had  no  interest  in,  or  control  over 
the  cargo,  appeared  from  the  ship's  papers,  and 
(if  the  captor  made  any  inquiries  on  the  subject 
without  which  he  could  have  known  nothing  of 
this  alleged  probable  cause)  it  must  also  have  ap& 
peared  from  the  declarations  of  the  master,  mate 
and  Anduze. 

It  waft,  however,  possible  that,  notwithstanding 
these  papers  and  declarations,  Anduze  m%ght  he  in- 
terested in  the  ship  or  cargo,  or  both ;  and  if  the 
possibility  of  such  an  interest  be  a  very  good  rea- 
son for  distrusting  the  papers.  Sie.  then,  and  then 
only,  had  the  captor  probable  cause  of  seizure  on 
this  occasion.  But  possibility  is  not  probable 
cause.  There  must  be  an  apparently  well-found- 
ed presumption.  The  presumption,  here  relied 
upon,  was  that  Anduze  would  have  landed  at  Ro- 
chelle, if  interest  had  not  attached  him  to  the 
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ship ;  but  this  was  an  arbitrary  and  fanciful  pre- 
sumption—a  mere  surmise^  rested  upon  the  selec- 
tion of  one  motive  out  of  many,  all  of  them  equal- 
ly, and  some  of  them  infinitely  more^  probable. 

Anduze  had  been  for  many  years  an  inhabitant 
of  America,  and  the  West  Indies,  and,  of  course, 
had  been  in  no  situation  to  calculate  with  certain- 
ty how  far  a  residence  in  France  would  suit  his 
views  in  life,  his  political  opinions,  or  the  part 
he  might  have  acted  previous  to  bis  arrival.  It 
was  not  (iracticable  for  him  even  to  ascertain 
whether  he  could  be  in  safety  there,  during  that 
turbulent  sera  of  the  Revolntion.  At  RocheHe  he 
might  be  enabled  to  make  this  estimate  more  con- 
clusively— and  the  result  may  be  supposed  to  have 
been  a  conviction  that  it  would  be  more  prudent 
to  go  on  to  Holland.  Rochelle  too  was  at  that 
time  in  a  state  of  much  disturbance,  as  appears 
by  the  proof,  and  this  might  have  influenced  him 
to  prefer  proceeding  with  the  vessel.  In  short, 
without  enumerating  them,  it  must  be  evident  that 
various  causes,  in  no  shape  connected  with  the  • 
Sally  or  her  cargo,  might  have  induced  him  to  re- 
embark,  and  as  the  fact  was  thus  fairly  attributa- 
ble to  so  many  strong  and  probable  reasons  con- 
sistent with  the  ship's  papers,  and  the  declarations 
of  the  captured^  if  the  captor  would  persist  in 
carrying  the  vessel  into  port  upon  mere  possibi- 
lity and  surmise  to  the  contrary,  he  did  it  at  the 
peril  of  indemnifying  the  neutral  if  his  surmise 
shindd  turn  out  to  be  groundless. 

In  taking  Anduze  to  Amsterdam,  the  neutral 
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master  was  doing  a  perfectly  innocent  act ;  and  it  « 
would  be  strange  if  the  consequence  of  this  inno- 
cent act  should  be  to  subject  him  to  the  heavy  loss 
he  has  incurred,  although  he  had  taken  every  pre- 
caution to  manifest  the  neutrality  of  ship  and  car- 
go which  could  be  supposed  to  be  necessary.     If 
such  doctrine  be  according  to  the  law  of  nations, 
it  wiirbe  impossible  for  a  neutral  to  provide  for 
his  security.     Let  his  vessel  and  goods  be  docu- 
mented how  they  may,  let  his  conduct  be  ever  so 
uneirceptionable^  some  solitary  conjecture  may  al- 
ways be  conjured  against  him  which  shall  be  suf- 
ficient to  ruin  all  his  prospects,  and  compel  him 
besides  to  sacrifice  his  time  and  money  in  an  ad- 
miralty contest,  by  which  every  thing  is  to  be  lost 
and  nothing  to  be  gained.    I,  for  one,  think  better 
of  the  law  of  nations — and  I  am,  therefore,  of 
opinion  that  when  Sir  James  Marriott  pronounced 
for  restitution,  he   should   have   granted  to  the 
claimants  costs,  damages  and  demurrage, 'Unles^s 
he  was  restrained  by  the  orders  of  6th  November, 
1793,  which,  however  they  might  have  bound  him, 
are  no  rule  for  us.     And,  further,  that  as  the 
claimants  were  obviously  aggrieved  by  his  refusal 
to  grant  these  costs,  &c.,  and  were  compelled  to 
carry  their  case  before  the  Lords  for  redress,  the 
expenses  attending,  or  consequent  upon  the  ap- 
peal, are  due  to  them  from  the  British  government. 

WM.  PINKNEY. 
Ora/^n  Inn  Square,  July  I9th,  1797. 
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THE  DlkNA^-^Gardner. 

Mr.  Pinknet. — I  am  of  ppinioo  that  the  vessel 
and  cargo  were  seized  and  carried  into  port  with- 
out probable  ground  of  suspicion,  that  either  vessel 
or  cargo  were  lawful  prize ;  and  that  the  facts  af- 
terwards disclosed  in  regard  to  throwing  papers 
overboard,  which  were,  at  the  time  of  such  dis- 
closure, proved  to  be  wholly  immaterial,  and  to 
have  been  destroyed  under  apparently  well  found- 
ed impressions  that  the  privateer  in  chase  was 
French,  did  not  furnish  any  such  ground.  I  think 
of  course  that  the  claimants  are^  entitled  to  fuU 
and  complete  compensation  for  the  loss  and  dam- 
age occasioned  by  this  capture,  including  expenses 
and  demurrage. 

WILLIAM  PINKNEY. 

February  2Sdj  1797. 


THE  SALLY— flaye*. 

Mr.  Pinenet. — The  question  praposed  in  this 
case,  and  the  decision  it  has  received,  have  drawn 
from  the  British  commisioners  a  declaration  ^'  that 
**  they  do  not  think  themselves  competent,  under 
^^the  words  of  the  treeOy^  or  the  commtmofi  ky 
**  which  they  aO.^  to  take  any  share  tDithout  the 
^\  special  instructions  of  the  king's  ministers,  in 
*^  the  decision  of  any  cases  in  which  the  judicial 
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^^  proceedings  are  still  depending  in  the  ordinary 
"course  of  justice." 

This  declaration,  which  at  their  instance  has 
been  recorded,  assumes  for  its  basis  that  our  pow- 
ers, as  they  are  to  be  found  in  the  treaty,  do  not 
embrace  complaints  in  which  the  judicial  remedy 
is  yet  depending ;  and  further  that  a  contrary  opi- 
nion pronounced  by  a  majority  of  the  Board,  con- 
msting  of  the  two  American  commissioners  and 
the  fifth  commissioner,  is  so  far  from  being  obli- 
gatory on  the  minority,  consisting  of  the  two 
British  commissioners,  that  they  (the  British  oom- 
missioners)  are  bound «  without  tpecial  imtruc- 
Hans  from  one  only  of  the  contracting  parties^  so 
to  oppose  themselves  to  that  opinion,  as,  by  re- 
tiring from  the  Board,  or  otherwise  impeding  its 
progress  or  suspending  its  functions  to  prevent 
the  effect  to  which  the  decision  of  the  majority 
may,  on  such  a  subject,  be  entitled. 

Upon  the  points  thus  involved  in  this  declara- 
tion, I  have  already  given  my  opinion ;  but  the 
course  which  this  transaction  has  taken  makes  it 
proper  that  I  should  file  the  reasons  upon  which 
that  opinion  has  been  formed. 

Stated  in  as  few  words  as  possible,  thejr  are  as 
follows: 

Ist.  The  principle  that  in  the  interpretation 
of  our  powers,  the  majority  of  the  Board  cannot 
conclude  the  minority,  (upon  which  I  shall  first 
remark,)  is  not  a  new  one. 

It  occurred*  though  perhnps  in  a  different  form, 
was  much  canvassed,  and  finaliy  abandoned  in  the 
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case  of  the  Betsey,  Furlong.  I  had  supposed 
that  the  inadmissible  nature  of  this  principle  had, 
on  that  occasion,  been  fully  understood,  and  that 
the  principle  itself  would  never  be  revived. 
This  supposition  was  evidently  authorized  by  the 
issue  of  that  claim,  as  well  as  by  the  circumstan- 
ces that  marked  its  progress,  and  has  since  been 
repeatedly  confirmed  in  practice  by  both  of  the 
British  commissioners.  I  allude  particularly  to 
their  conduct  on  that  class  of  complaints  called 
provision  cases. 

When  those  cases  were  preferred  to  us,  the 
most  prominent  question,  to  which  they  gave  oc- 
casion, was  whether  the  judicial  remedy  had  been 
sufficiently  prosecuted  according  to  the  intent  of 
the  treaty.  It  was  obviously  impracticable  to  de- 
termine that  question  without  looking  to  the  ex- 
tent and  quality  of  our  powers,  and  interpreting 
the  instrument  creating  them.  Hie  British  com- 
missioners were  of  opinion,  that  those  complaints 
were  not  within  our  cognizance,  because,  as  they 
contended,  the  judicial  experiment  reaching  no 
farther  than  the  Court  of  Admiralty,  had  not  been 
completely  made.  Yet  they  acquiesced  in  the 
opinion  of  the  majority,  and  did  not  scruple  to 
take  all  the  share  that  was  required  of  them  in  the 
several  subsequent  steps,  by  which  that  opinion 
was  made  to  result  in  various  awards  to  the  per- 
fection and  authentication  of  which  they  lent 
their  names.  We  have  not  been  told,  nor  can  it 
be  pretended,  that  the  revival  of  this  discarded 
principle  can  be  referred  to  any  reasons  bearing 
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peculiarly  on  the  cases  which  are  now  to  be  af*- 
fected  by  it^  so  as  to  account  for  that  Revival  at 
this  period  more  than  at  another  appearing  equal-* 
ly  to  demand  it. 

2.  It  can  hardly  be  denied^  or  if  denied,  it  is 
manifestly  true,  that  the  Board  has  the  power  to 
ascertain, /or  the  regulation  of  its  own  candtict, 
w^hether  a  claim  preferred  to  it  falls  within  the 
desoription  of  the  complaints  committed  to  it  for 
examination  and  decision. 

Without  such  a  power,  the  authority  expressly 
communicated  by  the  treaty  to  decide  the  merits  of 
the  claim,  and  the  amount  of  compensation  to  he 
awarded,  would  be  merely  nominal  and  illusory. 

We  are  directed  by  the  7th  article  to  proceed 
vnth  diligence  to  a  certain  specified  end,  viz.,  to 
determine  claims  presented  to  us  under  that  arti- 
cle, according  to  their  merits,  and  to  equity,  jus- 
tice, and  the  laws  of  nations.  We  cannot  proceed 
to  that  end,  without  considering  and  determin- 
ing whether  the  claims  so  presented  to  us  are 
within  the  article  or  not :  of  course,  it  is  not  poa^ 
sible  to  doubt  our  competency  to  this  incidental 
inquiry  and  determination. 

It  is  not,  however,  to  be  admitted,  that  the  treaty 
does  not  in  terminis  empower  us  to  interpret  for 
ourselves  the  submission  it  contains ;  although  it 
would  be  of  no  real  importance,  if  it  were  other- 
wise. In  stating  the  manner  in  which  this  Board 
is  to  proceed,  the  7th  article  refers  to  the  6th. 
The  6th  article  says,  that  '*  the  said  commission- 
ers, in  examining  complaints  and  applications,  are 
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empowered  and  required,  in  purguancs  of  the  tme 
intent  arUl  meaning  of  this  artichy  to  take  into 
consideration  all  claims/'  &c. 

If  the  words  *^  in  pursuance,''  &/C.,  mean  any- 
thing, they  mean  that  the  commissioners  are  to 
consider  the  nature  and  scope  of  the  submission, 
the  quality  and  size  of  their  powers,  and  are  to  act 
accordingly  in  the  execution  of  their  trust. 

In  a  word,  the  Board  has  authority  to  determine 
its  own  jurisdiction. 

3d.  If  the  Board  possesses  this  authority,  it 
will  follow,  inevitably,  that  it  may  be  exercised  by 
a  majority  of  its  members  present,  when  the 
Board  is  duly  formed <  For  the  treaty,  after  de* 
daring  that  three  of  the  commission^is  shall  con- 
stitute a  Board,  and  shall  have  power  to  do  any 
act  appertaining  to  the  said  commission,  provided 
that  one  of  the  commissioners  named  on  each 
side,  and  the  fifth  commissioner  shall  be  present, 
proceeds  thus : — '^And  oM  decisions  shall  be 
made  by  the  majority  of  the  voices  of  the  com- 
missioners  then  present^^ 

I  have,  indeed,  heard  it  suggested,  that  a  dis- 
tinction is  to  be  taken  here  between  decisions  upon 
the  scope  of  our  powers,  and  decisions  upon  the 
merits  of  complaints. 

I  cannot  conjecture  upon  what  grounds  such  a 
distinction  can  be  rested ;  but  I  believe  it  to  be 
plain,  that  there  is  no  warrant.for  it  in  the  treaty^ 
where  only  I  think  it  material  to  search  for  it. 

4th.  If  the  Board  has  this  power,  and  if  it  is 
proper  to  be  exercised  by  the  majority,  then  will 
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it  also  follow,,  that  the  mioority  must  submit  to 
such  exercise,  and  eannol  rightfully  control  or  pre- 
vent its  effect  by  sececting  from  the  Board  or 
otherwise. 

To  say  that  the  majority  have  the  power  to  de- 
cide,  and  yet  that  this  power  may  be  resisted  or 
evaded-by  the  minority,  so  as  {}tat  tC  sbail  wholly 
depend' upon  their  will,  is  an  incomprehensible 
sdecism.  It  would  be  a  waste  of  words  to  argue 
against  so  jSagrant  an  absurdity. 

Um  if  the  British  Commissitmers  can  on  this 
oceasian  rightfully  retire  from  the  Board,  to  de- 
feat the  will  of  the  other,  commtsiioners  compbs^ 
ing"  the  majority,  who  does  not  see  that  they  can 
do  so  on  every  other  question  of  jurisdiction,  or, 
to  be  more  explicit,  in  every/ oitee  that  can  occur ; 
and  thus,  although  but  a  minor  portioA  of  a  Board 
directed  in  the  instrument  of  its  cons^titution  to 
^ct  in  atf  instances  by  a  majority  of  voices,  ren- 
dw  the  whole  aiithority  and  activity  of  that  Board 
d^pendbnt  upon  their  individual  judgment,  not 
opt^  raspend  at  their  pleasure,  but  annihilate  ita 
fefietioiiii,  not  only  retard  its  advances  to  a  result 
iptbiob  Mch  member  of  it  has  sworn  to  endeavour 
HlHlb^^diligeiia^  to  reach,  but  raise  an  insurmounta*^ 
ble  barrier  to  ^  posfsible  irt^tainnent  of  that  re^ 

Kor  is  it  certain  that  the  evil  and  the  ablfUrdirff 
if  pushed  to  their  utmost  extent,  would  stop  here. 
it.  is  not  ciffiar  that  it  would  be  open  to  the  United 
S^tos  to  complain  of  such  a  nullification  of  thd 

Wfi^fmA  article  of  the  treaty  by  the  two  British 

•      44  ^ 
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commiasionersy  as  a' breach  of  ttejt  article  by  the 
British  goverament.  Let  it  be  supposed,  for  the 
sake  of  illustratiag  this  ideai  that  we  aca  right,  and 
the  British  commissioners  are  wrong  in  the  con- 
structioq  of  our  powers,  but  that 'the  British  go- 
^ernment,  does  not  choose  to  direct  its  commis- 
fioners  to  jacppde  to  our  construction,  or  to  take  a 
share  in  giyiftg  effioacy  to  it,  by  attending  to  form 
a  Boiird^  coqld  the.  United  States,  upon  the 
ground  of  the  treaty^  remonstrate  against  this  to 
tbo  gpvernmeot  of  Great  Britain  as  any  yiolalion 
of  its  plighted  faith  ?  The  British  govBcameat 
might  r^ply  to.siiQh  ^  remoo^auce,  that  it  lost  no 
time  in  appointing  ita  eomioismoners,  in  com- 
pHiance  with  its  uudef taking;  that  those  com* 
mi^sioners  have  the  treaty  for  their  guide,  and  are 
left  to  decide  as  that  and  their  cpnscienoes  shaU 
dictate ;  that  it  is  not  bound  to  control  them  in 
favour  of  any  class  of  claimants,  or  ^  point  out  to 
them  what  is  or  is  not  their,  duty  i:th^t  ithftsdose 
all  to  which  its  stipulation  eBgages  it,  and  tka^  it 
is  for  the  commissiouera  themselves,  u^dar  the 
sanction  of  their  official  oath,  to  look  t0«^nd  fMr 
certain  the  scope  and  complexion  of  the  trust  cofii^ 
mitted  to  them  by  ti^^  two  couutiiiQS,  apdvtfa^  dMte« 
ner  in  which  timL  triMt  i%  to  be  dm^ai^ged. 

I  do  not  at  present  perceive  that  to  such  a  nft- 
dication  any  satisfactory  answer  eoi^Id  be  given, 
prp,yided  the  British  government  did  not  by  its 
own  inter^rence  produce  the  secessii^i  of  its  com- 
misaioners. 
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And  here  it  is  pforper  to  remark  llictt  the  deela- 
ration  af  these  commissioners  is  so  far  from  as- 
cribing its  imagined  incompeteney  in  this"  and 
similar  cases  to  any  interference  on  the  part  of 
their  goTernoftent,  or  to  any  superinduced  obstacle^ 
whatsoever,  &at  it  rests  it  exclusively  on  the  words 
of  the  treaty  and  the  commission  by  which  they 
aot.^  ., 

I  dd^  not  doubt  the  power,  whatever  maybe  my 
efrimon  of  the  right  of  the  British  ^^vernment,  to 
recrttain,  its  commissioners  from  attending  the 
Board,  or  from  performing  any  other  act  of  duty. 
But  it  will  not  admit  of  a  question  that  such  a  re- 
straint, if  injurious  to  the  other  party  to  the  treaty, 
or  to  its  citizens,  would  be  a  clear  and  unequivo- 
cal breach  of  it,  and  might  be  so  considered  and' 
prMeeded  upon  by  the  government  of  the  United 
Siiitefi. 

We  ;iBLre:  not,  however,  arrived  (and  I  devoutly 
hope  wo  never  may)  at  a  state  of  things  so  much 
to  4>e  deprecated-  The  threatened  secession  is 
announced  as  the  intended  act  of  the  crymmis- 
sion&rs  ihemidf^eBy  the  propriety  of  which  they 
prcSjtm  to  have  deduced  from  the  tenm  of  the 
tr^utif  m^d  thieir.  eMnmis^ion.     \ 

In  what  partd  of  both  or  €ffther  of  these  docn-' 
menC9  they  hb¥e  Been  able  to  find  the  justification 
of  a  step  so  extraordinary  in  itself^  and  so  impor- 
tant a»  to  its  possible  effects,  they  have  not  thought 


'*  Tl^re  i^  ao^biDg  resti^iotive  in  the  commtssion,  it  is  co-ex- 
temive  with  the  treaty.    Vide.  Journala. 
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it  necessary  in  any  sort  to  expkdn ;  but  m  de- 
clariug  that  they  infer  their  supposed  incompe- 
tency to  take  any  share  in  our  decisioB,  and  of 
course  the  necessity  of  their  secession,  frooi  these 
sources  only,  they  have  sufficiently  explained  that 
no  share  in  producing  it  is  to  be  attributed  to  their 
government. 

.  There  cannot  in  f^ct  exist,  on  the  part  of  their 
government,  any  inducement  to  such  an  interpo- 
sition. For  eren.  if  our  decision  in  this^case  or 
the  import  of  the  treaty  should  ultimately  prove 
to  be  erroneous,  no  wrong  v^buld  be  done  to  the 
British,  government,  since  an  award  in  pursuance 
of  such  a  deci^ioQ  would  be  merely  void. 

Our  determination  on  the  extent  of  our  powers, 
cannot  take  away  or  lessen  the  indefeasible  right 
of  the  high  contracting  parties  to  interpret  their 
own  act,  when  the  occasion  shall  be  such  as  to  in- 
clique  them,  and  make  it  proper  for  tbem^  to  exert 
that  right.. 

Butt  on  the  other  hand,  a  forbearance  on  our 
part  to  determine  on  oor  powers,  so  as  to  place 
ourselves  in  a  situation  to  decide  the  4nerit»  of 
claims,  and  to  fix  the  amount  of  compensatioQ,  if 
we  shall  believe  any  to  be  ditei:(accordin|p  to  the 
commands  of  tfa^  treaty  and  Jthe  tenor  of  our 
oath,)  would  reduce  the  article  from  Wiiich  we  de- 
rive our  appointment  to  a  dead  letter^  leave  it 
without  any  inherent  capacity  to  operate  or  be* 
come  effectual,  and  make  th^  Board  rely  in  every 
stage  of  its  progress  (if,  indeed,  it  cooM  make 
any  progress  at  ail)  upon  th^' oceaisional  instlw:- 
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tioas  of  the  eaDtractiBg>  partb%  wlttch  neither  it 
•blijsfed  tp  give,  qr  the  uaeertain  event  of  supple- 
tary   negociations,  over  which  we  can  have  no 
control,  aod  for  which  the  article  cpntatns  no    > 
provision. 

In  t<faijirt,  I  be^eve  it  to  be  clear  that  it  is  the 
duty  of  this  Board  to  proceed  by  a*  majority  of 
vetoes,  in  the  e;secution  of  thi^  seventh  article  of 
the  treaty,  according  to  the  estimate  which  the 
Oiajority  shall  make  of  the  true  intent  and  mean- 
.ing  of  the  article,  leaving  the  validity  ao^.  effect 
ftf  their  proceedings  to  the  judgment  of  those  by 
w^om  they  were  appointed :  and  1  believe.it  to  be 
peculiarly  evident,  that  no  minority  of  this  Board 
C9n«of  right  control  or  prevent  decisions  apper* 
taining  to  the  commission  by  the  majority  upon 
any  idea  of  their  own  incompetency,  or  the  col- 
>Wctive  incoippetency  of  the  Board  :  andfurtfaec^  ^  < 
that  any  actual  want  of  power  in  the  Boiird,  or 
any  of  its  members^  cannot  be  supplied  by  the 
jf^ecial  instructions  of  imeonfy  af  tlU  eanStact- 
img  parties. 

.1  potae  now  to  the  other  question  involved  in  the 
di^elaration,  viz.-^ Whether  the  Board  is  now  au- 
thorized by  the  eeventh  article  of  the  treaty  to 
eiaraijie  and. decide  cases  in.  which  proceedtnigto 
are  slill  depending  in  thcT  ordinary  course  of 
Justice  ?  5^; 

On  this  question,  the  argument  lies  within  a 
very  narrow  compass. 
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.  The  article«tipul^*^»  "♦^'^^  '^  **'  ***^  ^**^  ^ 
irregular  or  illegal  capture  orcondemnattcm  coii>- 
plaihed  of  in  its  recital,  where,  for  whatever  rea- 
if  son,  adequate  eompensation  could  not  at  the  time 
of  making  and  concluding  the  treaty  be  aotuaHy 
obtaioed,  bad  and  received  in  th^  ordinary  course 
of  justice,  ftill.and  complete  compensation  for 
tbe  same  will  be  made  by  the  British  gOfernment 
to  the  complainants.''' 

For  the  purpose  of  rendering  this  stipulaltoii 
effectual/ the  saitte  articte  provides  for  the  appomt* 
ment  of  a  Board  of  Reference,  (consistittg  of  6rt 
commtssionera,)  to  whom  the  complaint  in  queor* 
tion  are  to  be*  preferred  and  submitted  for  exartir^ 
nation  and  decision  according  to  certain  rulea; 
«nd  it  declares  that  the  award  of  this  Board  shall 
be  final  and  conclusive,  both  as  to  the  jufftiee  of 
tbe  claim  and  the  amount  of  the  sem  to  be  paid 
to  tbe  claimant.  ' 

The  article  further  provides,  **that  eighteen 
monlha  froitt  tbe  day  on  which  the  «aid  con^mis^ 
sioners  shall  form  a  Board,  and  be  ready  to  .pro- 
ceed  to  business,  are  assigned  for  receiving  com- 
plaints and  applications  ;''  but  that,  nevertbd^ss, 
,  tbe  aaidcommtssiooers  shall  be  authorized,  in  any 
k  jmrtie^dar  ^as^  m  whick'it  %kaU  mppeetr  to  ikem 
\  to  be  reMOrruMe  md  jtmtf  to  extend  tbe  said  t^m 
%i  eighteen  moaths  for'  any  taring  inoi  exceeding 
six  months  after  the  expiration  thereof. 

The  artiale  .liirtber  provideat  that  each  of  the 
said  commissioner's  shall  take  aii>oath  or  affirma- 
tion '^  honestly,  diligently ^  impartially,  and  care- 
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fully  to  exAtnine^  and  to  ttie  best  ef  iiis  jiKigment, 
according  to  (he  merits  of  the  several  cases,  and 
to  justiee,  equity^  and  lite  laws  of  natioiie,  to  der- 
dde  all  €uch  complmnU^m  under  ike  article  «AaJI 
he  preferred  to  the  said  comnMnanereJ*^     ' 

On  tbe  10th  of  April  la^t,  tbeterm'  of  eighteen 
months^  limited  by  the  article  Ibrtii^^exhibitiofi  of 
claims^  expired  ;  but  previods  to  its  expiration  (on 
the  last  day  of  the  term)  the  present  compWnt, 
with  tf'vafiety  of  others  ia  wfei&h  the  jadiciai 
remedy  was  not  exhau»ted»  was  pr^fert^d  to  us. 

'A-$^it  is  my  intention  to  meet  the  general  ques-  . 
ifoni  afiflUig  out  of  the  declaration  of  the  British 
commissioners.  I  shall  not  here  state  or  advert  to 
the  piarticular  circumstances  by  which  the  presetit 
eomplainty  in  relation  to  tlie  point  before'  us^ 
might  possibly  claim  to  he  distinguished.         - 

'Hyoptnioo  isv-*^that  in  alt  the  case^'€>f  irregu- 
lar cir  tHegal  capture  pr  eonderasratian  tiecitedtn 
tb^  lireamble  of  the  seventh  article^  in  wb«eb» 
witbMt  the  manifest  delay,  or  negt^gencd,  or 'wil- 
ful'doiigflion  of  the  elaimant&y.  adequate  eompen- 
8atiof)lil»not  been  obtained^in.the  ordinary  course 
•f|iiirtii^9' within  th0  term  assignei^  by  the  article 
for  tlMT  feoeption  of  claims,  we  are  authorized  to 
proceed  to  ah  examination  and  deeisicm  of  their 
mi4ritmi  toid  to  award  compet<safi<in,  if  we  shall 
believe  it  to  be  due.  ^  ' 

The  fbllowing  aire  in  substance  my  reasotis  ibr' 
that  opinion: 

1al4  It  is  obvious  that  coWplaints  thus  circum- 
stanced ac^  properly  before  us;  dr  to  speak  mort^ 
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iM>iTectlyt  haFe  be6n  duly  preferr^  under  the  or- 
lick,  if, they  home  not  been  duly  preferred,  they 
never  con  be,  and  of  counEieNi^aD  ne?6r  m  any  event 
beoome  the  Mib|ect  of  our  coQsideratk>Qy  whtdi 
none  of  ua  maiataia*       • 

.  Tbe  article  aaaigiis  ^ghteen  months  for  the  re- 
oefituHi  of  clayma,  aad  regidtiB^rly.  every  claim,  to 
be  entUled  to.  the  benefit  of  the  article*  mast  be 
proMiHed  to  w  within  that  term. 

We  have  authority,  it  is  true,  in  ^Mrtictaar 
casee^  for  the  advantage  of, claimants,  and  .upon 
special  grounds  of  reason  and  justice^  ta  exoend 
tbe  terms  sii^ntonths  longer,  but  a  claimant  is  net, 
therefore,. under  any.  obUgatipn  to  pass  .t^  tlie 
general  limitation* for  the  purpose  of  throwing 
himself  npon  our  discretion* .  and  hazarding  the 
total  exclusion  of  his  applic£itia|[i« 

If  he  slips  hi#  time  in  t|ie first  instance,. the 
treaty  still  allows  him  to  ask  to>,bave  his  com- 
plaint received}  upon  ahowing  sufficient  cau^e  to 
juiUify  the  iodulgeqce ;  but  it.tannot  be imagijied 
that  he  is  bound  to  pi'etefmit  tha  exercise  of  his 
rij[ht  of  coming  within  the  eighteen  monthss  in 
order  to  put  himself  in  a  capacity  to  ask  a  favour 
in  relation  to  the  extension  of  that  term,  which  he 
does  aot,kOow  that  we  shall  graat«  ' 

JSvery  claimant  tbeif,  whose  oase  is  or  can  be- 
'come  proper  for  our  cognizance,  (and  we  all  ,ap^ 
r pear. to  agree  that  every  case  may  soonei^.or  later 
become  so,)  mof  file  his  application  wilhin  the 
eighteen  months,,  and  if  it  be  manifestly  in  hie 
pQwer  to  4o  so,  mmet  file  it  within  that  period. 
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The  complaints  in  qu^slion^^  therefete;  have 
been  duly  preferred  under  the  urtide. 

3d.  If  they  have  heem  dnly  preferred  wider 
the  ixrtiele^  ft  will  not  be  diffieuh  to'  prove  by  the 
express  letter  of  it,  that  it  is  now  our  duty  topro^^ 
ceed  tb  the  ^xamtiiation  oAd  <}idci8ion^  of  them, 
according  to  their  merits;  and  to  justice,  equity, 
and  thp  laws  of  nations. 

*.  It  is  not,  I  think,  to  be  doubted  that  the  framers 
df  the  treaty,  in  adjusting  the  terms  of  our  official 
imtk  have  taken  care  that  they  slmuld  be  suitable 
to  their  own  views,  und  to  our  powers ;  nor  can 
it  be  too  much  to  assume  l^t  whatsoever  we  find 
in  that  oath  inay  be-seiiely  relied  upon,  sorfar  as  it 
reaches,  as  indisputaUe  ^videnee  of  our  duty. 

The  oath  commands  n^diiigefMif  to  examine 
and  d0C9de  aGC0t^tkg  to  their  merits,  and  to  jus- 
tice* equfty>  aaii  the  laws  ^nations,  all  such 
cpmpldms  CIS  under  the  seveath  arcic^  shall  be 
pTeferred.to  us. 

>  Thus;  then,  a  diUget&t  exmmiumtum  and  decU 
ffkm'cf  compbftint^  is  required  to  foltow  their  due 
Exhibition,  a  comtnand  whi^h-  a^sdfedly  cannot 
be  fulfiHed;  in  regpEtrd  to  the^ass  of  cases  in  ques- 
tion, by  deiaytngall  c^miiMitiett  and  decisitin 
until  the  iiOi^s  of  Appeal^  (and  in  some  instances 
Sir  James  Marriott,  and  alfter  hin&  the  Lord«) 
shaiR  have  determined  upoi>  thecft,  and  until' the 
tardy  and  circuitous  process  of 'that  tribunal  shall 
have  been  succes»vely  spent  against  captors, 
cnnkef8>  emd  baiV  to  enforce  their  determination. 

45 
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^othmg  cftB  be  n^are  conclcuute  ibaa  tba  lan- 
guage of  thi»  oath  to  show  t|iat  the  .makel»  of  the 
treaty  ditl  not  mean  to  aothorke,  fkr  less  enjoin, 
theiodefioite  procl-aAtinatiofi  now  co^nteAdedfor ; 
but  tm  the  contm^ry  that  th^y  (l<^8tgaedt<4seciure 
to  the  article,  that  prompt  and  seady  execution 
which  alone  could  rendor  it  either  just  or  aatiB&e- 
tory. 

3ds  Sut,  independeiH;  of  Uie^  explicit  laogoage 
of  the  oath)  tb«  whole  scheqfie  of  the  provision 
itaelf  points  to*  a  certain  epoch,  beyond  wliich 
there  shall  nol^  of  heceoslty^  be  ady  delay. 

The fixuig of tfpOfiiyd  within  wbirh claiaifi  were 
to  be  preferredi  and  tbe^^pref^ise  and  very  nal^rov 
limits  nn(K>6ed  ,i»poli  t^e  poiww  to  extend  it-  in 
pacticnlar  cteee^ .  i»  uneq[UiViQCQl  proof,  that  the 
complete  iulfiimea^^of  our  fiimrttons  tras  not  to 
d(^pe«d  npon  events  which  migtit  not  happen  for 
yeaf^»  and  might  never  happen  «t  all. 

It  ie  not  prj^cticable  to  conceive  any  valuable 
object  thai4V>uid  Jlieaxp^cledtpbe  answered  by 
CompelUng  elaiaxants  to  mak;e  their  applicatioBS 
within  a  certain  time,  or  to  he  barred  for  ever  itom 
redress,  if  theselnpplictttions  were  afWrwtwds  lo 
•be  dormant,  not.  only;itntil  the  deteiteinatiofi  of 
AdiDdralty  suits^  \mt  until  the  executioti  of  Admi- 
rliUy  decrees.  . 

In  Ihns^:  rehiring' .  the  presentation  ist  oom- 
plarnls  ^vtlhin  4  defined  limits  the  framers  of  ibe 
treaty  tclearJyftuppose  that^aU  complaints,  cmp^- 
bl&  of  -being  perfected  at  al^  wQuld  bo  perfeded 
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by  the  lapse 'f>fit^  that  Ihey  would  in  ke  conlrse 
obtain  the  mgrediefits  iQdiHpeosibie  to  their  va- 
Kdityi  and  that  -they,  woiirtd  then  er  neeer  be  true 
in  all  those  matef iiti  aitefaci^nis  esseotiid  to  their 
tide  to  consideradon  and  redress. 

In  any  other  view  they  call  upon  parties  to 
cdmplain  before,  the  injury  is  cKmsntnmate,  ami 
when  it  is  uncertain  that  it  ever  Will  be  sov  imd 
oommand  thc^m  to  allege  thai  which  is  ^fiilse, 
and  -may  never  be  otherwise,  for  no  coneeivable 
purpose-  *     '     '     ^  r  '    .. 

•It  is  not  t»  i>e  i>eKevj^  that  claims  would  be 
thus  forced  before  as  with  such  anxious  haste, 
and  at  the  risk  of  sd  serions^^a  penalty  as  ftiture 
exclusion,  if  the  negsoeiiAtofs  had  ndt  'fitoan^  that 
they  rntght  be  acted  upon  as  petfectv   ^     • 

The^  would  at  leaist  have  guarded  agAhist  the 
eoAsequMees  to  which  this  prevnisture  exhibition 
of  them  (if  such  they  intended  it  to  be)  was  plain^ 
ly  calculated  to  lead. 

They  would  have ;  protected  those,  uiiinfonned 
and  defective  applictftioRa  from  dismissal  dur<«ig 
their  progress  to  oompledan,  if  4bey  hadi^nceirad 
that  they  were  to  rely  for  their  per^Mstidn  on  Ji 
train'  of  eircumataaoee  to  "oeeur  Idng  >after  they 
should  be  pl-eli&rved.  But  they  have  notdotte 
t|iss  (  iio  tW>  if  these  applibatioaa- do  in  fmu  want 
the  eharacteristie  featureof  a*  complaint  undier  the 
altic^  there  is- nothing  to  hinder  ua  firem  re* 
jecting  tfaem  at  once  as^irrelefatet  and  groundle.*«rs^ 
and  thus  shotting  them  )EMt  fromidl  poasibiliiy  ^ 
relief.  -    ^  .       •      . 


Digitized 


by  Google 


[  3S3  ] 

4th.  The  artieki  provides  that  bis  -Britdmiic 
Majesty  wiU  eause  the  eoApeHsatiom  adjudged 
by  ua  ta  be  paid  at  such  places  and  troies  as  we 
shall  wtwrd,  ^*  and  -^m  condition  of  such  releases 
**  or  oiiignments  as  by  the  said  comsoissioners 
"  may  be  direeted." 

If  it  was  ia  the  eoiitemplalkMi^th&  co&traot- 
iBg  parties  thi^  the  judicial  remedy  should  in  aH 
its  stages  he  exhausted  by  every  claimanit  before 
he  should  be  Authorised  to  demand  our  aid/ it  is 
not  easy  to  ascribe  to  this  provision  for  uM^- 
ments  «oy  motive  ivort^  of  entering  into  a  na- 
tional stipulation.} 

But  if  it  be  sij^3«sed^  that  .all'^ases  in  whteh 
the- judioial  remedy 'cauld  not  be  exhausted  withia 
the  time  limited  for  preferring  oomplainta,  were, 
at  the  expiration  of  that  tiraoi  to  be  subject  to  our 
cognizdqceyafD«4eqiiate  view  is  immediately  found 
for  this  provision* 

5lh.  If  the  British  <2omqiis4ioners  are  right  m 
their  eonsiruetioQ  of  the  artiele,  there  never  was 
a  stipulation  foriaed  upon  EjftOM  'inadmbsible  or 
more  discordant  principles.  v 

Accmtling  to  that  construction,  the  article  re^ 
fors  th0  claimant  in  the  ib^st  inslanee  to  the  Courts 
of  Admiralty  of  this  country  in  a'  vfa^  so:  absolute 
as  only  to  *allow  him  to.  come  to  h^  for  an  award 
when  they  shall  hate  finally  refused  him  redress, 
or»  having  decreed  ht«i  redress,  when  it  shall  liaf^ 
been  fonnd^  impi^aeticable,  after  a  thorough  tcbl, 
to  enforce  that  decree.  • .   v 
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But  altbeugh^svdry  thiog  ia  thus  made  to;  de- 
pend-on tfate  Courts  of  Admiralty,  and  although 
we  are  to  have  no  jurisdiotion  until  they  shall 
have  thought  propar.te^  delermine,  there  is  no 
part  of  the  article  which  gSv^  to  the  claimant 
any  assurance  that  these  coujts  shall  perform^^itb 
reasonable  diligence,  or  eveaat  all,  wbat  is  tjbui 
made  to  dopettd  on  them. 

The  case  of  the  B^ttey,  Furlong,  givearae  au- 
thority now  to  say  that  this  implicit. confidence 
ia.  the  maritime  trtbunalis  of  Grreat  Britain,  (what- 
ever thle»  they  may/have  to  the  irespect  of  neutral 
nations,)  ^  ^^  ^^;  ^^om  distinguishing  the  seventh 
article  of  the  treaty,  <ba|  even. after  a  decicwn  hy 
Ihe  highest  Prize  Court  in  the  country  ii^ai^W^  ^i.e 
clainuintf^e  are  authorized  to  entertain  his  claim, 
Inquire  into  the  merits  of  it,  and  grant  compen- 
sation against^  the  British  government,  )f  by  the 
laws  of  nations,  ^as  applied  to  .the.  case,  we  shall 
think  it  right  to  do  so. 

But  if  th^  tiine ofiiecisian  is  thjis  to bel^ft  to 
these  Courts  of  Price,  'without  atiy  limiution 
whatsoever,  why  i»  it  that  the  confidence  which 
this  implies  is  not  extended  to  ^ededH&n  itself? 
•  If  the  time  of  redresa  is.  to  be  entirely  with 
t^iein,  n^y  ie  it  that  the  redress  itself  is  not  ex- 
clusively submitted  to  the  same  discretion  ^ 

.  bi  fact,  the  most  importam  point  to  be  guarded 
against,  and  that  which  it  was  most  natural  to  an- 
ticipate, was.  d^lay :  for  it  was.  not .  probable  ^hat 
the  decrees  <^  so  enlightened  a  tril2unal  as  the 
Lords  Commissioners  c^  Ap^al,  could,  in  many 
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iiMtaiiera,  be  the*  subject  of  wenMbubded  c6ni- 
plaint ;  but  tt  was  not  tit  all  improbable,  that  such 
a  tribuirai  should  ^omettmen  admtnister  justice 
with  more*  wisdom  then  dMpateh. 

The  preamble  to* die  tlMtty  itedares  the  intea^ 
fion  of  the  parties  to  it,  to  tertninate  their  differ- 
ences,  (among  which  the  capturM  -and  condem- 
nations recited  in  the  seventh'  article  were  fw 
from  being  the  least  considerable,)  in  such  manner 
as  should  be  best  calculated  to  produce  ifiotual 
satisfaction  and  good  understanding.  '     .- 

In  the  spirit  df  this  preamble,  and  ih' the  nature 
of  the  thing,  it  seems  just  to  cofisider  the  seventh 
article  as  a  self-efficient  definite  arrangemeilt,  in- 
irinsicalfy  adequate  to  the  accomplishment  of  tiie 
object  it  professes  to  aim' at;  *>  •     « 

But  the*  interpretation  put  upon  it  by  the  Bri- 
tish commissibners  wholly  deprives  k  of 'this  eha*- 
racter,  by  denying  to  it  all  activity  and  effect  un- 
til the  Courts  of  Prize  of  one  of  the  contracting 
parties  shafi  have  done  what  the  article  does  not 
stipulate  that  ibey  shall  do,  either  within  a  speci- 
fied period,  or,  generally  within  a  reasonable  time. 

Such  an  interpretation  places  the  promise  con- 
tained in  the  article  in  th6  power  of-  the  p«rty 
making  it,  and  thus  leaves  it  a  promise,  nn^rely  in 
name  and  form,  i  cannot  form  an  id^a  of  a 
scheme  of  redress  morfe  ridiculously  feeMe  and 
inoperative.  .  •     -    • 

• '  On  the  other  hand,  if  bur  construction  be  re- 
ceived, the  article  will  be  rendered,  not  only  con- 
sistent in  all  its  parts,  and  simple  and  uniform  in 
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ita  prtQ<Hple,  but>  oft|)able   of  fulfiUmg.kft.  own 
de^inatioD*  '   .    . 

.  Nor  does,  this  c^^uetioBy  as  ba»  beoii  sup- 
posed, in  any  shape,,  violate  the  letter  of  this 
article.  ;   . . 

The  words  of  the  agreement  are,  "  that  in  all 
*^  such  cases  whar^e  adeqjyiate  compensation  cannot, 
*^  for  whatever  reaspn,  he  now  actually  obtainedi 
'^  had  and  received  by  the  said  merchants  ^n^ 
^  others,  in  the  ordinary  pourse  ot  justice,  full  and 
^f  couiple.te  oorapensatioa.wiU  bamade,-'  &c. 

That.the  impracti^alHlily  -of  .obtaining  judicial 
redi'.ess,.  as .  meationad  in  this  agreeotenti  <K>tt)d 
only  W  estahlish^  by  subs^qnent  events-r^bjr  the 
result  of  Qftiial e«perim^nts  t^easwltin^,  or.tb  be 
made,  by  the  claimantsr-4s  admitted  by  u^mH.  • 

The  judicial  remedy  was  .to  be  tried ;  and, 
doubtless,  it  was  meant  that  it  i»h<M4d  he  fairly 
tried.  Thus  Jbi;  it«is  i^lev  ;  but  It  -does  not  follow 
that  the  duratba  of  the  pra^oribed  eK^eriment 
was  intended  io  b0_  inde^nite*. 

The  negociatc^s .  n^ght  supfio^e^  and  evidently 
dt(2  suppose,,  that  a  term  might  be  fixe^iat.the 
close  qf  wi|ich.tbat  e!tperi#ient^9uld  be.  paid  to 
be  couipletft,  Imd  the:,inadequa$j^of  the.  jif dicial 
renmdy  Hsii|[ietently  manifested*  i.  * .  /  •  /  ^. 
«.  Th^  effica^cy  of  the  arfi^ngeitient  th^y.were 
fofaii4g  deinanded  thats^ioha  term  aboi(kl  be 
^ajgre^  on.. It4^ouhinQft  jk^ve  th^^staiiip  aiKi^o^U- 
ty  ^ra  conciusiyeystipfilatitoii  w^out  'A  It  oould 
^Mf^$  n  epniracff  be MkAiti  havi^  dont  any  tl^iag 


Digitized 


by  Google 


[856] 

secure  or  obligatory;  ontM  *8iieh  a  limitation  was 
inserted  in  it. 

That  limitation  fs  acoordin^y  its  fromkBeni 
feature.  |t  is  to  be  seen  in  its  letter,  and  to  be  in- 
ferred from  every  portion  of  the  article^  as  I  have 
already  shown. 

Nor  is  the  limitation^ soch  a  (^ne,  as  it  was  im- 
proper for  the  United  St^tM  to  aak,  or  Great 
Britain  to  grant. 

The  treaty  was  framed  in  No?en^er>  1794, 
when  the  great  mass  of  tbecaties  wcfTe  sab  judice. 
Our  Board  was  organized  4n  4796|  cmd^  ebnae- 
quently,  the  eighteen  months' asstgnibd  for  the  re- 
eei[)t  of  ctainls  did  w>t  expire  till  AprH  last :  oo 
that  th^  timitatton  was  not,  coukt^  not,  he  much 
short  of  thre^  years  and  a  half. 

It  oufifht  to  be  remembered,  too,  that  the  ciases 
were  not,  in  general,  those  of  ordinary  capture, 
but  seizures  under  the  immediate  ibstrnetioiis  of 
the  Britiifth  gorernnltea^rr  instmetadns  of  which  it 
is  modcK'ate  to  say,  that  soihe  were  of  highly 
qiiestioQable-  legality,  white  others  were  plainly 
unlawi&l. 

It  was  not  to  be  required  (especiilfy  in  a  plan 
.whose  object  #as  conciliatory  and  aceoihmodkfc- 
ting)  that  the  neutral  clafnkaBt  should,  iihdev  these, 
cmd  perhaps  other  cironpistances  of  aggravQjtion, 
be  compelled,  fop  an  indefinite  length  of 'time;  to 
follow  die  captors  for 'rcftribution  through  all*  the 
dilatory  forms  of  admiralty  proceedings,  before 
the^eiiponsibility  of  th&8ritish  go^emment  should 
become  an   available  means  of  compensation. 
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That  gotref liirient,  being  otiginiilljr  a  parijr  to  the 
wrong,  could  ask  only,  a  qualified  resort  to  the  or- 
dinary remedy  in  its  courts  of  judicature. 

*      J- 

The  foregoing  sketch,  Which  has  reached  a 
flize,  I  did  not -wish  or  intend^  contains  the  out- 
line of  my  reasons  on  tb^  embjects  herein  pro- 
posed. 

It  is  not  such  as  I  coald  desire  it  to  he,  for  it  has 
been  faaistily  made;  but  Iput  it  upon  our  files  in 
the  confidence  that  it  will  be  received  with 
aajUdpur.  , 

•  '  WILLIAM  PINKNEY. 

LoNBON,  Jttrt6  26/ft,  1796:       • 


EXTRACTED  FROM  THE  MINUTES. 

Mr.  PtNKNpY  Qbserved  that  ^e  nature  of  the 
motion,*  and  the  circumstances  connected  with 
it,  made  it  proper  that  he  should  explain  at  some 
length  the  view  he  had  taken  of  the  questions  in- 
volved in  it.     These  questions  are, 

1st-  Whether  the  Board  is  competent  under 
the  .treaty  and  convention,  to  include  in  the 
amount  of  compensation  tabe  awarded  to  claim-* 
ants,  if  it  shall  appear  to  be  just  and  equitable  to 
do  so,  interest  during  the  late  suspension ! 

*  A  motion  made  by  Mr.  Oore,  tlmt  theCommissioiien  should 
proceed  to  sHbscribe  the  awards  r^iedy  fqr  their  signature. 

46 
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3d*  Whether  it  would  be  just  and  equitable  to 
do  so  ? 

On  the  first  questioB^ 

It  i»  under8tood  that  bo  doubt  is  entertained 
as  to  our  power  ou  the  subject  of  interest  general- 
ly. The  actual  doubt  ist  co<|fined  to  interest  from 
July,  1799,  when  our  proceedings  were  .interrupt- 
ed by  the  interference  of  the  l>ritash  government 
until  the  resumption  of  our  duties  in  January  or 
February  18U2,  after  the  making  of  the  conveQ- 
lion.  It  is  not  easy  to  ascertain  the  exact  fotin- 
dation  of  this  extraordinary  doubt ;  but  so  far  as 
r am  able  to  collect  it  from  the  entry  on  the  Jour- 
nals of  the  17th  of  4ast  montb^  made  at  the  in- 
stance of  Dr.  Swabey,  I  luiderstand  it  to  be,  that 
the  treaty  did  not  contemplate  such  an  incident 
as  thi8  rnt^rruption  of  our  proceedings,  and  there- 
fore could  not  intend  to  authorize  the  allowance 
of  interest  during  that  interruption,  and  moreover 
that  such  inlter^t  is  not  the  subject  of  any  provi- 
sion in  the.  convention  subsequently  concluded: 
It  is  of  .course  supposed  to  ,be  casta  omUsns. 

In  the  examination  of  thi»  grouud,  (which  Dr. 
Swabfey  now  admits  to  be  correctly  stated,)  I 
might  certainly  decline  to  perplex  myself  with  an 
inquiry  whethiBr  the  framers  of  the  treaty  did,  or 
did  not  foresee  that  our  progress  might  be  occa- 
sionally suspj^nded  by  the  occurrence  of  difficul- 
ties growing  out  of  the  novel  and  complicated  ar- 
rangements contained  in  the  sixth  and  seventh 
artiule&v  It  wpuLd  be  su^cifuit  to  say,  that  the 
assumption  of  tb^  fa^H,  that  such  a  susp^asion 
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could  not  be,  or  was  not.  etititem^nted  M  th« 
making  of  the  trealty,  is  purely  graUiitous :  hut  I 
cannot  forbear  to  add,  that,  of  all  gratuitous  as-' 
sumptions,  it  is  the  least  suited  to  the  use  that  has 
been  made  of  it,  as  itis' Botonly  highly  imftroba- 
ble  in  itself,  but  would  be  of  no  importance  in  the 
argument,  if  it  were  true.  It  is,  undoubtedly,  to 
ascribe  to  the  makers  of  tbe  treaty  a  singular  and 
most  discreditable  want  of  foresight  to  suppose 
that  it  never  oecurred  to  them,  that  obstacles 
against  which  no  human  wisdom  could  guards 
might  in  the  .course  of  this  before  untried  expert* 
meiit,'  temporarily  arrest  our  proceedings  mtkr 
out  destroying  our  functions ;  and  this  supposi-- 
tion  will  appear  to  be  more  peculiarly  inadmisst-* 
ble  when  it  is  considered  that  independent  of  liie 
difficulties  in  America,  by  which  the  commission 
under  the  sixth  article  was  constantly  embarrassed 
so  as  that  it  might  almost  be  said  to  be  in  a  per- 
petual state  of  suspension,  we  ourselves  had 
scarcely  assen^led  in  4796,  before  our  proceed- 
ings in  a  whole  elass.of  cases  of  the  greatest  value 
and  extent,  w6re  entirely  suspended  ;  nor  did  the 
interruption  cease  imtil  the  British  government, 
in  a  way  which  it  oisgt^t  to  be  confessed  was  high- 
ly honourable  to  it,  thought  proper  to  direct  its 
Gomtaissioners  to  go  on.  Soon  afterwards  .(early 
in  I79d)  we  were  reduced  to  a  similar  predica- 
ment in  anoth^r  class  of  cases,  then  comprehend- 
ing the  wbole^  or  nearly  the  whole  of  the  com* 
plaints  bef(n:e  us.  So  that,  in  truth,  the  suspension 
now  in  question  was  the  third  by  which  the  com- 
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misBion  lias  been  retarded  siMe  its  first  orfanisa^^ 
tioD.  Of  BUoh  an  efaot»  tberefore,  which  thia  new 
and  delicate  scheme  of  adjustnieBt  waa  naturally  to 
be  expected  to  prodaoe  not'once  only,  but  frequent- 
ly, and  which  accordingly  it  did  produce,  from  time 
to  time^as  difllcult  topica  presented  themselTes 
for  diacuaaion,  it  cannot  be  allowable  to  saj,  that 
it  waa  an  incident  not  in  the  cantemplatian  of 
the  treedjfy  or  of  tho9e  hy  whom  it  was  framed. 

But  admitting  it  to  be  true  tliat  the  exact  caae 
of  a  suspension  was  not,  at  the  making  of  the 
treaty,  contemplated  as  a  possible  mcid|ent,  does 
it  therefore  follow,  that  if  a  suspension  shfould 
nevertheless  occur,  every  thing  conneclked  with  k, 
or  arising  out  of  it  should,  upon  our  resomitig  o«r 
proceedings,  be  considered  as  came  omis$usf 
One  should  rather  be  disposed  to  think  that,  be- 
fore we  could  venture  upon  such  a  conclusion,  it 
would  be  our  indispensable  duty  to  go  a  little  fur- 
ther and  examine,  whether  the  act^ial  provisions 
of  the  treaty,  reasonably  interpreted  with  a  proper 
view  to  their  spirit  and  object,  were-  sufficiently 
ample  to  reach  and  embrace  the  sub|eot  so  coa* 
nected  witK  or  arising  out  of,  tli»  suspension  t 

The  7th  article  of  the  treaty  is  not  an  arrange- 
ment of  detail*  It  would  not  have  be^n  made^ 
if  detail  had  been  practicable.  A^cordkigty^ 
after  reciting  complaints  of  losi^  and  damage 
sustained  by  the  citizens  or  subjects  of  the  eos- 
tracting  parties,  it  submits  these  oomplainta  with- 
out limit  or  exception  to  us;  It  makes  us  the  ex- 
clusive ^arbiters,  not  only  of  the  justice  of  the  ^Mn- 
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pia£nU^  but  aho  of  Ae  amcmmt  of  compenmtum 
to  be  paid  in  each. 

Of  what  the  Jtemei  of  compensation  shall  con- 
sist, or  by  what  proceta  it  ahait  be  a^scertained.  it 
does  not  profess  to  state,  it  declares  only  that 
the  compensation  aball  her  full  €md  cmnplrte,  and 
leaves  the  rest  to  this  BoArd,  in  confidence  that  it 
will  do  justice  ;  and  so  far  is  that  confidence  carr 
ried  that,  in  the  cases  submitted  to  ,  ^tts,  our. 
award  is  declared  to  be^^mii  and  eondutiee. 

rin  such  a  pcov^ision  it  would  be  Vaia  H>  search 
jfor  the  traces  of  aa$r,  .anticipation-  of  the  inci«* 
dents,  to  which  its  execstioa  mi^t  gii^e  birtb, 
with  any  view  tOr  the  modification  of  the^  powers 
cionaittnioaled  by  it  rSueh  mo4ifieatian|.waa;.ill!<• 
coIapatible'  with  its  genius  and  chmraoter,,  Its 
prominent  feature^  whi(^h  it  would  seem  to ^be 
impossible,  to  mistake,  is  a  clear  inttotion  toau*^ 
thorize  the  tribumd  erected  by  it^  wbem90et^€T 
and  unAer  wkaiefer  circuwrimnms^ .  it  should  be 
occupied  with  the  claims  Comaiifted  tp:  it,  to  deal 
with  those  claims,  aocording  to  its  own  opinion 
hooestljr  formedr  of  their  title  to  r^dreas,  and  the 
proper  measure,  of  th^t  redress.  Whether  thijs 
eoiumission  should  endure  three  years  or  eight — 
^tffeether  it  should  proceed  without  impediment, 
ov  aljimes'be  prevented  from  proceeding  at  ally 
were  points  which  the  treaty  could  not  settle  ;  but 
it  could  detemdine,  and  it  has  determined*  in  the 
most  explieit  inamier,.  tbat,  when  allowed  to  ex- 
wi  our  powers,  we  should  fisd  in  them  no  defi^ 
eiejpK)^  in  regard  ta the  juatiee^of  any  claim  regu- 
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iarly  before  us,  or  the  amount  of  the  sum  to  be 
awarded.  On  these  two  points,  therefore,  viz. 
the  justice  of  a  claims  withm  our  cognizafice, 
and  the  amount  of  the  xfrmpematumf  so  emphati-' 
caliy  and  completely  referred  to  us  by  words  of  the 
widest  extent  and  most  opmprehensive  import, 
evidently  in  unison'  with  the*  whole  plan  of  the 
provision  itself,  there  ean  be  no  eaeus  om$89u$ 
in  the  treaty. 

Indeed  the  correctnesd  of  this  conclusion  is  in 
effect  admitted  by  those  who  deny.it.  They  ad- 
mit that  we  are  empowered  to  grant  interest  both 
before  the  interval  of  the  suspension  and  since. 
Wfaenee  do  we  derive  t)iat  power  1  Certainly  not 
from  any  words  in  the  treaty,  taking  tfotic&of  mb- 
terest  eo  nomine^  or  giving  a  defined  or  modified 
authority  on  the  subject  of  it.  We  derive  it  sim* 
ply  from  thbse  words  in  the  treaty,  which  submit 
the  amount  of  the.  compensation  to  our  decisifm^ 

The  conceded  power,  therefore,  to'  give  inter- 
est on  either  side  of  the  suspension,  rests  upon 
this,  that  such  a  power  is  necessary  to  enable  us 
to  settle  the  amount  of  compenitation  aceording 
to  our  notions  of  justice  and  equity.  B«t  is  not 
this  reason,  undoubtedly  the  only  on^  that  can  be 
assigned  in  favour  of  the  power  to  grant  interest 
before  and  since  the  suspen9ion\,  broader  than  the 
power  itself;  and  does  it  not  (Hscredit  and  fkUify 
the  pretended  exception  t  In  other  woi'ds,  does 
it  not,  in  all  fair  reasoning  incontrovettibly  ^rore 
that  we-  have  the  power  to  grant  interest  during 
the  suspension  as-  #ell    a«  befbrt-  emd  after. 
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Such  a  power  beiQg  juBt  as  necMflary,  in  tlie 
one  case  as  in  du^  other,  'Hq  enable  us  to  set- 
"  tie  the  amount  of  compensation  according  to 
''  our  notions  of  jusitice  and  equity  ?"  It  is  quite 
impossible  to  avoid  the  force  of  this  argument 
otherwise  than  by  ^howtag  that  there  is  an  ex- 
ception of  some  sprty  either  in  the  treaty  or  the 
convention,  in  regard  to, this  obnoxiouis  interesty 
an  attempt  which  would  presuppose  ao.  abandon- 
ment of  the  ground  of  ^cust^  omissus  in  favour 
of  another,  still  less  capable,  if  that  were  possi- 
ble, of  b^ing  defended  In  the  treaty,  I  think  I 
have  already  shown  that  po  such  exception  exists; 
and*  we.  shall  soon  see  that  it  is  not  to  be  found 
in  the  canveniionf  yi9ho9^  proti8%ans  it  is  now  time 
to  examine. 

The  convention  directs  us  to  proceed  in  the  exe^ 
eution  of  our  duties,  aecording  to.  the  provisions 
of  the  ieventh  article  of  the  treabf;  except  only 
that  we  are  to  make  our  awards  payable  in  three 
equal  annual  instalments,  Subject  to  this  ex- 
ception, therefore^  our  powers  continue  to  be  at 
least  as  ample  as  under  the  treaty. 

The  convention  may  be  considered  as  recomr 
municating  in  .1802,  hy  reference  to  the  se^nth 
article  of  the  treaty, -the  powers  originally  com- 
nmnicated  l^  that  article  in  1 794,  with  the  single 
mo4ification  above  mentioned.  We  have,  of 
course^  the  same  power  now,  as  formerly,  con- 
clusively to  fix  the,  amount  of  compensation  in 
claims  which  we  have  decided  to  be  just.  But 
we  not  only  Mve  that  power  (in  vhich  it  is  admit- 
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ted  that  a  power  to  give  interest  ii  inchided)  Wi- 
impjpired  : — we  have  it  freed  by  the  conveDtion 
from  Dr«  Sw^b^'s  objection,  eren  if  that  objec- 
tion was  a  sound  one,  as  applied  to  the  treaty  on- 
ly. •  The  objection,  as  applied  to.  the  treaty,  does 
not  rely  upon  the  inadequacy  of  the  language  of 
it  to  give  the  pbwer  in  question,  but  from  a  loose 
inference' drawn  from  ^  loose  speculation,  that 
such  an^  ii^cident  as  the  eilspemfiion  was  not  con- 
templated by  it;  Can  this  objection  be  tranafer- 
red  from  the  treaty  to  the  convention  1  Manifestly 
not.  The  convention  was  posterior  to  the  sus- 
pension, recites  it,  and  removes  it.  The  suspen- 
sion was  consequently  in  the  contemplation  of 
that  instruments  *  T6  whatsoever  objection,  there- 
fore, the  original  communication' of  the  po^er  in 
question  may  hdve  been  liable,  on  t^e  mere  sup- 
]>0!^tion  that  such  an  event  as  the  suspension  was 
not  tlien  in  view,  the  tecommunicatian  of  this 
p<!)wef ,  9in€4  the  suspension,  and  with  particular 
referente  to  it^  must  be^lree  from  that  objection. 
In  a  word,  there  is  not  in  my  judgment,  even  the  ap- 
pearance of  a  reason  for  questioning  tlie  authori- 
ty cf  the  BoaYd  on  this  occasion* 

On  the  second  question, 

The  power  of  the  Board  to  grant  the  interest 
in  question,  being  thus,  as  i  think,,  obviousj  Twill 
now  say  a  very  few  words  on  the  matter  of  equity. 
I  have  not  been  able  to  discover  upon  what  pre- 
cise grounds  it  is  supposed,  that  in  this  view,  in- 
terest during  the  suspension  is  diatinguiahable 
irooft  interest  before  and  einee/    It  oaanot  be  upon 
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the  naked  foundation  of  a  temporary  ^want  of  ca- 
pacity in  this  Board,  from  July  1799  until  1602, 
to  relieve  the  claimants:  for,  independent  of  the 
gross  absurdity  of  allowing  to  such  a  fact,  singly 
taken,  so  important  an  influence  on  the  mea- 
sure of  the  relief,  what  shall  we  say  of  interest 
from  1793  to  1796,  when  this   Board  was  not 
e?en  in  existence  ?  If  the  mere  cessation,  for  a 
season,  of  our  capacity  to  act  under  the  treaty 
renders  it  unjust  to  allow  interest  during  the  pe- 
riod of  that  cessation,  surely  the  argument  is  in- 
finitely stronger  against  the  allowance  of  interest 
during  a  period  when  we  had  no  official  capacity 
whatever ;  and  yet  it  neveir  occurred  to  any  of  us, 
or  to  either  of  the  high  contracting  parties,  that 
the  interest  before  1796  was  inequitable.     A  no- 
tion must  therefore  be.  entertained  that,  in  regard 
to  this  suspension,  some  peculiar  considerations 
exist  by  which  interest,  during  the  interval  occu- 
pied by  it,  ought  to  be  held  to  be  afiected.     What 
these  considerations  are,  I  am  lefl  to  conjecture, 
since  they  have  not  been  explained. 

It  is  perhaps  imagined  that  if  a  claimant  should 
receive  such  interest  from  the  British  government, 
the  former  would  be  placed  in  a  better  situation, 
and  the  latter  in  a  worse,  than  if  the  suspension 
had  not  happened.  If  this  should  appear  to  be 
true,  I  agree  that  it  would  be  qf  great  weight 
It  is,  however,  so  totally  erroneiia^  as  to  be  the 
exact  reverse  of  the  truth ;  the  fact  is,  that  the 
claimant  wiU-  be  a  loser,  and  the  British  govern- 
ment a*gainer,  by  th6  suspension,  even  after  this 
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intenpst  shall  have  been  paid  and  received.  A 
very,6hort  examination  will  make  this  apparenL 
Aa  to  the  claimant.  If  the  suspension  had  not 
taken  place,  his  ooniplaint^  supposing  it  to  be 
rea<ly  for  decision,  would  have  been  decided  by 
the  Board,  so  as  that  an  award  would  have  been 
made  in  his  favour,  payable  in  the  spring  of  1 800, 
for  principal  and  interest  then  due*  He  loses,  of 
course,  by  the  suspension,  the  use  from  the  spring 
of  1 800,  not  only  of  hb  principal,  bi^t  of  such  in-- 
terest  upon  that  principal,  as,  but  foe  the  suspeff"- 
sion,  would  at  that  time  have  come  to  his  bands. 
To  put  him,  therefore^  in  any  thing  like  so  good  a 
situation  as  he  would  have  been  in  if  *lhe  suspen- 
sion bad  not  occurred,  it  would  be  necessary  not 
only  to  give  him  interest  upon  his  principal  during 
and  after  the  s|ispension,  as  we  propose  to  do,  but 
also  to  give  him  interest  from  the  spring  of  1800 
upon  the  aoiount  of  such  interest,  as  the  suspen- 
sion prevented  him  from  then  receiving.  A  claim- 
ant, whose  case  was  ready  for  decision,  will  con- 
seqently  be  so  far  from  being  a  gainer  by  the  sus- 
pension, if  the  interest  in  question  be  allowed  him, 
that  even  afler  the  receipt  of  that  interest,  he  will 
still  have  sustained  a  considerable  loss,  for  which 
it  is  not  intended  by  any  member  of  this  Board  to 
give  him  any  compensation  at  alL  In  addition  to 
this,  it  is  to  be  considered,  that  the  claimants 
being  merchants*  are  not  adequately  compensat- 
ed for  thie  privation  of  what  ought  to  have  formed 
a  part  of  their  capital,  at  a  time  when  conuner- 
cial  capital  was  more  thaa.  usually  active,  by  a  re- 
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trU)utidn  granted  with  a  view  to  the  mere  rfte  of 
interest. 

The  foregoing  observations,  it*  is  to  be  admit- 
ted, apply  solely  to  claimants  whose  cases,  rn  re- 
gard to  the  jttdieial  remedy,  were  ready  for  our  de- 
cision at  the  commencement  of  the  suspension,  or 
would  have  become  so  in  the  cimn^e  of  it ;  and 
they  apply  undoubtedly  with  less  or  greater  force, 
according  as  tbe  time  wheti  the  case  was,  or 
would  have  been  ready,  shall  be  taken  to  have 
been  late' or  early.  As  to  the  other  clain^ants, 
(not  rtiany  in  number,)  they  were  certainly  not 
losers  by  this  isilspensioii ;  for  it  produced  no  ef- 
fect at  all  ttpoti  thefir  claims.  But  it  must  at  the 
same  time  be  seen  that,  for  precisely  the  same 
reason,  Great  Britain  could  not  be,  ad  to  such 
claims,  in  the  MghMst  degree  injured  by  the  sus- 
pension :  and  indeed  it  is  understood  to  be  ad- 
mitted that,  on  the  footing  of  equity,  the  suspen- 
sion does  not  affect  these  claims  in  the  same 
manner  as  it  iisr  supposed  to  afibct 'the  others. 

Let  us  HOW  see  how  the  account  stands  on  the 
part  of  the  Britii^h  government. 

The  gain  of  the  British  government  may  safe- 
ly iie  affirmed  to  be  at  least  co-extensive  with  the 
claimants'  loss.  In  cases  ready  for  decision,  or 
that  would  have  become  so  during  the  suspension, 
it^haB  already  been  shown  that  it  has  enjoyed  the 
use  of  the  claimants'  principal  hy  rea$on  of  the 
nuepemian  only :  and  if  this  were  the  whole  bene- 
fit, it  would  seem  to  be  obvious  that  the  suspen- 
sicHi  rather  furnishes  an  argument  in  favour  of  the 
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pajment  of  interest  than  the  contrary.  But  the 
suspension  has  also  given  k  the  use  of  the  elaini' 
ants'  intereMt  due  at  the  time  of  it,  which  interest 
must  have  been  paid  in  or  aboQt  the  year  1800, 
and  upon  which,  if  it  had  been  paid,  the  British 
government  would  now  be  paying,  as  well  as  upon 
the.  principal,  an  annuity  to  some  public  creditor. 
The  whole  foundation  of  the  argument,  then, 
against  the  equity  of  granting  against  the  British 
government  interest,  during  the  suspension  on  the 
claimants*  principal,  is,  properly  understood,  nei- 
ther more  nor  less  thaa  this,  that  during  that  in- 
terval it  has  had  the  use  of  both  prweipal  and 
interest,  so  far  as  interest  had  then  aocraed. 
There  cannot  be  a  better  foundation  oo  which  to 
grant  this  interest* 

To  what  has  been  said  it  ought  to  be  added 
that  the  Bndi^b  government  has  been  benefited 
by  the  suspension  to  a  considerable  amount  in 
another  respect.  Large  sums  have  been. recover- 
ed by  the  claimants  from  the  captors  during  the 
suspension,  which  might  otherwise  have  been 
wholly  or. in  a  great  measure  lost.  The  effect 
has  been  greatly  to  lessen  the  aggregate  of  the 
sums  to  be  awarded.  Upon  the  whole,  the  sua* 
pension  is  not  an  event  by  which  the  British  go* 
vernment  has  suffered,  or  can  sufier,  so  as  to  create 
an  equity  in  its  favour  on  this  occasion.  It  has^ 
on  the  contrary,  been,  and  will  continue  to  be, 
advantageous  to  it,  and  prejudicial  to  the  claim* 
ants,  let  this  question  be  disposed  of  as  it  may. 
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In  what  other  view  this  subject  can  be  consider- 
ed,  I  am  entirely  at  a  loss  to  conjecture.  We  do 
not,  I  take  it  for  granted,  think  ourselves  at  liber- 
ty to  go  into  an  endless  and  odious  inquiry  by  whose 
faultj(  if  by  any  ftiuit,  the  suspension  was  produced. 
Nor  do  we,  I  also  take  for  granted,  imagine  that, 
even  if  such  an  inquiry  could  now  lead  to  any  result, 
the  .utility  of  that  result,  as  it  might  be  made  to 
bear  upon  the  question  before  us,  would  make 
amends  for  the  time  and  attention  employed  upon 
it.  The  convention  is  either  a  dead  letter,  or  it 
has  pu  t  such  an  offensive  discussion  for  ever  at 
rest  both  here  and  elsewhere  :  and,  if  it  had  not, 
where  are  our  means  of  agitating  it,  with  any 
hope  of  arriving  at  a  correct  conclusion  ?  To  en- 
deavour at  this  late  hour  to  influence  either  the 
sense  or  the  praetical  operation  of  the  conven- 
tion, by  an  arbitrary  and  invidious  imputation  of 
an  antecedent  blame  avoided,  and -therefore  re- 
jeeted,  by  the  convention  itself^  and  Which,  if  not  so 
rejected,  it  would  now  be  impossible  to  fix,  would 
be  so  extraordinary  and  monstrous  ah  irregulari- 
ty, tiiat  I  am  entirely  confident  it  has  not  been 
thought  of.  The  .convention  has  told  us  all  that 
it  was  intended  we  should  know  on  this  subject, 
and  all  that  either  of  the  contracting  parties  can 
at  this  time  be  free  to  insist  upon,  viz.  that  the 
suspension  was  produced  by  the  immediate  act 
of  the  British  government,  in  consequence  of  diffi- 
culties having  arisen  in  America,  under  the  sixth 
article  of  the  treaty. 
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With  tbiB  character  conclusively  given  to  that 
transaction  by  the  convention,  it  would  be  worse 
than  idle  to  attempt  to  give  it  another,  in  which 
the  presumed  misconduct  of  either  of  the  two 
governments  should  be  aa  ingredient*  But  give 
to  it  what  character  you  will,  and  ascribe  it  to 
what  fault  you  may,  still,  if  th^  situation  of  the 
British  government,  in  reference  to  the  •claims 
de(>en(iing  under  the  seventh  article,  is  no  worse 
than  it  would  have  been  had  not  the  suspension 
happened,  it  is  inconceivable  in  what  way,  or  upon 
what  intelligible  principles,  it  can  give  an  equity 
against  those  to  whom  the  suspension  or  its  con- 
sequences cannot  be  attributed,  to  whom  it  has 
been  so  far  from  being  advadtageoua,  that  the 
most  liberal  compensation  which  they  are  likely 
to  procure  will  not  repair  the  injury  they  have 
sustained  by  it. 

I  will  make  but  one  observation  more  on  this 
uttbject.  If  'We  should  enter  into  an  inqoiry 
whether  either,  and  which  of  the  two  governments, 
was  in  fault  as  to  the  suspension ;  if  we  should 
even  be  disposed  to  think,  as  most  certainly  some 
of  us  would  not,  that  the  Anterican  govefnment 
was  so  in  fault ;  if  we  should  go  on  to  infer  that 
therefore  the  British  government  was  not  to  pay 
interest  during  the  suspension  to  American  claim- 
ants, there  would  still  remain  a  most  embarrassing 
question  which  we  should  find  it  difficult  to  set- 
tle, i.  e.  whether  the  American  gaternment  should 
pay  interest  during  the  suspension  to  British 
claimants? 
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To  give  to  British  claimants  a  larger  measure 
of  redress  in  this  respect  than  we  give  to  Ameri* 
^ap  claimants,  upon  a  vague  charge  of  miscon- 
duct against  one  of  the  high  contracting  parties, 
for  which  no  counteqance  is  found  in  the  contract 
itself  would  be  to  set  up  a  distinction  which  the 
convention  does  not  acknowledge,  but  disclaims; 
which  the  contracting  party,  outraged  by  the  ac- 
cusation, would  hold,  and  justly  hold,  to  be  inde- 
cent and  arrogant ;  and  which,  as  regards  the  in- 
nocent complainants,  would  be  too  iniquitous  foir 
any  honest  man  to  lend  himself  to. 

On  the  other  hand,  if,  withheld  by  those  or  other 
considerations^  we  should  forbear  to  make  th/B 
distinction,  what  will  have  become  of  our  princi- 
ple, or  our  title  to  consistency  ?  This  is  a  dilem- 
fna  en  which  i  will  not  enlarge,  but  on  which  it 
might  be  well  to  reflect.  It  shows  the  utter  inad-* 
missibility  of  the  objection  which,  if  listened  16 
and  acted  upon,  would  produce  it. 

Mr.  Pinkney  concludes  by  seconding  the  mo- 
tkm ;  but  at  the  request  of  Mr.  Trumbull,  it  was 
postponed  for  a  few  days,  and  on  the  30tb  of 
April,  the  Board  proceeded  to  make  awards  on 
the  principle  contended  for  by  Mr.  Gore  and 
Mr.  Pinkney. 
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N^-  11. 

MEMORIAL  ON  THE  RULE  OF  THE  WAR  OF  1756. 


To  the  President  of  the  United  States j  and  the  Senate  and  ffanu 
ofrRepreseiUatives  of  the  United  States  of  America^  in  Con- 
gress assemhled: 

TB8  MSMORIAL  OF  TBS  MBECBANTS  AND  TBADBBS  OF  TBB    CITT 
OP  BALTIMOftB. 

Your  memorialists  beg  leave  respectfullj  to  submit  to  jwa 
consideration  the  following  statement  and  reflections,  produced 
bjT  the  siloation  of  our  public  afiairs,  in  a  high  degree  cridcal  and 
perilous,  and  peculiarly  affecting  the  commerce  of  th«r  counCry. 

In  the  earljr  part  of  the  late  war  between  Great  Britain  and 
Prance,  the  former  undertook  to  prohibit  neutral  nations  from  all 
trade  whatsoever  with  the  colonies  of  the  latter.  This  exorbi- 
tant pretension  was  not  long  persisted  in.  It  was  soon  qualified 
in  favour  of  a  direct  trade  between  the  United  and  these  colomesi 
and  some'  years  afterwards  was  further  relaxed  in  favour  of  Eu- 
ropean neutrals.  The  United  States  being  thus  admitted,  bj  the 
express  acknowledgment  of  Great  Britain,  to  a  direct  trade,  with- 
out limit,  between  their  own  ports  and  the  colonies  of  the  opposite 
belligerents,  another  trade  tiaturally  and  necessarily  grew  out  of  h, 
or  rather  formed  one  of  its  principal  objects  and  inducements. 
The  surplus  colonial  produce,  beyond  our  own  consamption^  im- 
ported here,  was  to  be  carried  elsewhere  for  a  market ;  and  it 
was  accordingly  carried  to  Europe,  s<im^imes  by  the  original  im- 
porter, sometimes  by  other  American  merchants,  either  in  the  ves- 
sels in  which  the  importation  was  made,  or  in  others.  In  the 
course  of  this  traffic,  it  was  understood  to  be  the  .sense  of  Great 
Britain,  and  was  explicitly  declared  by  her  courts  of  prise,  that, 
although  she  had  not  expressly  allowed  to  the  merchants  of  the 
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United  States,  l^  the  letter  of  facr  relaxations,  and  immedfaitef 
trside  between  the  colonies  of  her  enemies  >ind'  the  markets  of 
>Europe,  a  circuitous  trade  to  Europe,  in  the  production  of  these 
coU  »nie8,  was  unexceptionable ;  and  that  nothing  more  was  neces- 
sary to  make  it  so,  than  that  the  continaity  of  the  voyage  should 
be  broken  by  an  entry,  and  payment  of  duties,  and  the  landin^^of 
the  colonial  cargo  in  the  United  States.  During  the  greater  pan 
of  the  late  war«  and  the  first  years  of  the  present,  this  trade  was 
securely  prosecuted  by  our  merchants,  in  the  form  which  Great 
Bt-itatn  had  thus  thought  fit  to  give  to  it. 

The  modification  of  a  traffic,'  in  itself  entitled  to  be  free,  was 
submitted  to,  on  our  part,  without  repining,  because  it  presented  a 
clear  and  definite  rule  of  conduct,  which,  although  unauthorized  ill 
the  light  of  a  restriction,  wa»not  greatly  inconvenient  in  its  prac- 
tical operation ;  and  your  memorialists  entenained  a  confident 
hope,  that,  while  on  the  one  hand,  they  sought  no  change  of  system 
by  wbicb  the  assumprt^n  of  Great  Britain  to  impose  terms,  how* 
ever  mild  in  their  charactei*  and  efifect^  upon  their  lawful  commerce^ 
should  b«  repelled  ;  on  the  other  hand,  it  would  not  be  desired, 
that  the  state  of  things  Wfaie}!  Great  Britain  had  herself  prescribed, 
and  which  use  and  habit  had  rendered  farailrar,  and  intellig^. 
ble  to  all,  should  be  dbturbed  by  oppressive  innovations  $  far  toss 
that  these  innovations  should,  by  a  tyrannical"  retrospection,  be 
made  to  justify  the  sdture  and  confiscation  of  their  property, 
committed  to  the  high  seas,  nnder  the  protectiob  of  the  existing 
rule,  and  without  warning  of  the  intended  change. 

In  this  their  Just  hope,  your  memorfalists  have  beea  fatally  dis* 
appointed.  Their  vesseb  and  effects,  to  a  targe  amount,  have 
lately  been  captured  by  the  commissioned  eniizers  of  Great 
Britain,  i:^od  the  foundation  of  new  principles^tuddenly  invented, 
and  applied  to  this  habitual  traffic,  and  suggested,  and  promul- 
gated, for  the  first  time,  by  sentences  of  condemnation ;  by  which, 
unavoidable  ignorance  has  been  considered  as  criminal,  and  an 
honourable  confideoee  in  the  jnstice  of  a  friendly  nation,  pursuecjf 
With  penalty  and  forfeiture. 

Your  memoriafists  are  in  no  sittiation  to  state  theprectse  nature 
of  th^  rules  to  which  their  most  important  interests  have  thus 
been  sacrificed :  and  it  is  not  the  least  qf  their  complaints  against 
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them,  tfafti  they  are  undeteed,  ami  vafiefifiable,  eqoivocal  in  ihdr 
form,  and  the  fit  instnuaentB  of  oppreasi^ii  by  reasoo  of  their 
ambiguity. 

Your  memorialisis  know  that  the  ctrcamstances  which  have 
heretofore  been  admitted  to .  give  legality  to  their  trade,,  in  cfAor 
nial  productions,  with  their  European  friends,  protect  ii  no  longer- 
Bui  they  have  not  yet  been  told,  and  are  net  soon  likely  to  learn, 
what  other  circumstances  will  be  suffered  to  produce  tb«t  eoo- 
sequence.  It  is  supposed  to  have  been  judiciaily  declared,  in 
general,  that  a  voyage  undertaken  for  the  purpose  of  brining 
ipto  the  United  Sutes  the  produce  of  the  belligereat  colonies, 
purchased  by  American  citizens,  shaU,  if  it  appears  to  be  m- 
tended  diat  this  produce  shall  ultimately  go  on  to  Europe,  and 
an  attempt  is  actually  made  to  re-export  and  send  it  thither,  be 
considered,  on  account  of  that  intention,  as  a  direct  voyage  to 
Europe,  and  therefore  illegal,  notwithstanding  any  temporary  in- 
terruption or  termination  of  it  in  the  Unit^.. States. 

Your  memorialists  will  not  here  stop  to-  inquire  upon  what 
grounds  of  law  or  reason  the  same  act  is  held  to  be  legal  when 
commenced  with  one  intejution,  and  ill^  when  undertaken  with 
another.  But  they  object,  in  the  strongest  terms,  against  this 
new  criterion  of  legality,.beca«8eofit»  inevitable  tendency  to  in- 
justice, because  df  its  peculiar  capacity  to  embarrass  with  sei- 
zure, and  to  ruin  with  confiscation,  the  whole  .of  our  trajle  with 
Europe  in  the  surplus  of ,  our  colonial  importations* 

The  inquiry  which  the  late  system  indicated  was  short  and 
i$imple,  and  precluded  error  on  all  sides ;  but  the  new  refinement 
substitutes  in  its  place  9^  vast  field  of  specolatiqp,  overshadowed 
with  doubt  and  uncertainty,  ^nd  of  whi(ii  the  ^int  and  :^hifting 
boundaries  can  never  be  distinctly  knowiu 

Intention,  as  to  the  object  of  our  colonial  voyages,  may  be  in- 
ferred from  numerous  circumstaiices,  more  nr  less  conclusive. 
To  anticipate  them  all  is  obviously  impracticable  ;  and.  of  cpurse 
tp  guard  agaiust  the  inference,  in  tl}is  reaped,  wfa^eh  British  cap- 
tors and  British  courts  may  be  disposed  to  draw,  will  be  impossi- 
ble. Our  property  is  therefore  menaced  by  a  gf^at  and  fonnida- 
ble  danger,  which  there  are  no  means  of  eluding ;  for,  even  if 
it  should  chance  to  escape  the  condemnation  which  this  pemicious 


Digitized 


by  Google 


[  375  ] 

ncftf^  prqwes  for  it^  the  wound  iniietsd  upon  our  commerce 
by  arresietions  oft  sospfcion,  wad  detentions  for  ftdjudication^  will 
be  deep  and  fatal.  The  effort^  of  our  m^chante  wiU  be  check- 
ed and  dueouraged  by  more  dian  ordinary  Inquisitioos ;  our  best 
cooconed  enterprises  broken  up,  without  the  hope  of  retributioiii 
(orevea^eiqibMraemeot  for  actual  costs,  upon  the -footing  of  an 
intieatioBarbkrarMy  impaled ;  and  the  only  alternative  wf^cb  will 
be  presented  to  our  choice  will  be,  either  to  refrain  at  once  from  a 
traffic  which  enriches  our  eoontry  while  it  benefits  ourselves,  or  to 
see  it  wasted,  and  in  the  end  destroyed,  by  a  noxious  system  of 
maritinse  depredadon. 

Your  memorialists  are  die  more  alarmed  by  this  departure 
from  a  plain  and  settled  rule,  in  favour  of  a  pliant  and  myste^ 
rious  doctrine,  so  eminendy  suited  to  the  accomplishment  of  the 
worst  purposes  of  commercial  jealousy,  because  the  injurious  and 
vexatious  qualities  of  the  substituted  rule  must  have  been  known 
to  those  who  introduced  tt,'and  because,  if  these  qualities  did  not 
recommend  it  to  adoption,  it  is  difficult  to  conceive  why  it  was 
adopted  at  alL  If  it  is  meant  that  our  trade  to  Europe  shall, 
^wotwithstancfing  this  rule,  be  allowed  tcrcontinue  without  being 
subjected  to  ex^aordinary  difficuldiBs,  operathig  as  actud  reduc- 
tions and  mnehievous  restrainta ;  if  it  b  meant  that  a  few  faists, 
known  and  comprehended,  sbaH,  as  heretofore,  form  a- standard 
by  which  the  lawfulness  of  oar  European  voyages,  may  be  une- 
qoivoeally  ascertained  ;  if  a  wide  range  has  not  been  designed 
«foF  the  inquiry  after  intention,  and  a  real  efieot  expected  from  thiit 
inquiry  ;  if,  in  a  word,  the  late  r^fulation  has  not-  been  supposed 
tobe  capable  of  bearing  oil  our  trade  in  a  manner  new  and  im- 
portant, we  should  harcUy  have  now  been  called  upon  to  remon- 
strate against  a  change.  It  is  not  pretended  that  the  rule  now  en- 
forced against  as,  is  lev«Hed  against  any  practice  to  which  we 
may  be  supposed  to  have  lent  ourselves,  of  dishing  .as  our  own 
the  property  «f  the  en^nies  of  Great  Britain.  That  is  not  its 
object ;  and  if  It  were,*weare  enabled  to  assert,  solemnly  and  con- 
fidently, that  our  conduct  has  afiorded  no  ground  for  the  injuri- 
ous suspicion  which  wch  an  object  would  imply.  The  vi«w  is 
proftnedly  to  regulate  and  effect  our  traffic  in  articles  fairly  pur-' 
chpsed  by  us  from  others ;  and  if  the  consequences  to  tbut  traffic 
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wert  not  intended  to  be  aerloiit,  and  exlennv^,  md  permaneBt, 
your  meniurialists  search  iovain  for  the  motive  by  whicb  a  state, 
in  amity  with  our  tiwn,  and  moreover  connected  with  it  by  the 
ties  of  common  interest^  to  whicb  many  considerations  seem  to 
give  peculiar  strength,  has  been  induced  to  indulge  in  a  parozyam 
of  capricious  aggression  npon  our  rights,  by  which  it  fUMKioiirs 
itself  Vittiout  promoting  any  of  those  great  interests  for  wiiicfa 
an  enli|!htened  nation  may  fairly  be  solkitons,  and  wfaiclr  onlj 
a  steady  regard  for  justice  can  ultimately  secarei  Wben  we  cee 
a  powerful  state,  in  possession  of  a  commeroe  of  which  theworid 
affords  no  examples,  endeavouring  to  interpolate  into  the  laws  of 
nations  casuistical  niceties  and  wayward  distinctions,  which  for- 
bid a  citizen  of  another  independent  commercial  country,  to  ex- 
port from  that  country  what  unquestionably  belongs  to  him,  only 
because  he  imported  it  himself,  and  yet  aliaw  him  to  sdl  a  right 
of  exporting  it  to  another ;  which  prohibit  an  end  because  it 
arises  out  of  one  intention,  but  pei3uit*it  when  it  arises  out  of  too  ; 
which,  dividing  an  act  into  stages,  search  into  the  mind  for  a  cor- 
respondent division  of  it  in  th«  contemplation  of  its  author,  and 
determine  its  innocence  or  criminality  accordingly ;  which,  not 
denying  that  the  property  acquired  in  an  autfaiiiriaed  traffic,  by 
neutral  nations  from  belligerents,  may  become  incorporated  into 
the  national  stock,  and  under  tlie  shelter  of  its  neutral  charactei) 
thus  superinduced,  and  still  preserved,  be  afWrwards  transported 
to  ev^y  quarter  of  the  globe,  reject  the  only  epoch  which  can 
dintinctly  mark  that  incorporation,  and  point  out  none  other  in 
its  place ;  wbiofa^  proposing  to  6x  with  accuracy  and  prcp«oo 
the  line  of  demarcation,  beyond  which  neutrals  are  tresp^aaefs 
upon  the  wide  domain  of  belligerent  ri^ts,  involves  every  thing 
in  darkness  and  confusion  :  there  can  be  but  one  opinion  as  to 
the  purpose  which  all  this  is  to  accomplish. 

Your  memorialists  have  endeavoured,,  with  all  that  attention 
which  their  natural  anxiety  was  calciflaled  to  produce,  to  ascer* 
tain  the  various  shapes  which  the  doctrine  in  question  is  likely  to 
assume  in  practice,  but  they  have  fonnd  ituiipossible  «to  conjecture 
in  what  way,  consistently  with  this  doctrine,  the  excess  of  our  im- 
ports from  the  belligerent  colonies  can  find  its  way  to  foreign^mar- 
kets.     The  landing  of  the  cargo,  and  a  compliance  with  all  the 
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tittms  and  taocti^Qs^upon  which  oor  revenue  depm^t  will  not  ao 
terminnte  the  voyage  fr«in  the  cotontes^  as  that  the  articles  may 
be  inomdioUly  re-exported  to  Europe  by  the  -original  importer. 
Bat  if  they  Caanot  be  exported  immediately^  what  lapse  of  time 
will  give  them^avtitle  to  be  sent  abroad,  and  if  Q.ot  by  the  origiT 
aal  importer,  how  is  he  to  devolve  upoa  anqther  a  power  which 
he  Ii$i3  not  himself  ?    And  if  by  a  sale  he  can  communicate  the 
power,,  by  what  evidence  is  the  transfer  to  be  manifested^  so  ^ 
tb'Airiii^h  an  answer  to  the  ready  accusation  of  fraud  and  eva- 
sion P     In  proportion  as  this  doctrine  has  developed  itself,  it  has 
been/oand  necessary  to  invent  plausible  qualifications,  tending  to 
conceal  iu  real  character  from  observation.     It  has  accordingly 
been^urmteed,  that,  notwithstanding  the  obstacles  which  it  pro-  . 
vides  against  the  re-esportation  of  a  colonial  cargo  by  the  im- 
porter, such  are^xport^ion  may,  perhaps,  be  lawful.     Attempts 
on  his  part  to  sell  in  the  United  States,  without  effect,  (which 
amstoftsn  happen,)  may,  it  is. supposed,  be  sufficient  to  save 
him  fran  the  peril  of  the  rule.     But,  admitting  it  tu  be  certain,  * 
insieadof  being  barely  fosdik^  that  these  attempts  would  form 
Hiy  thing.like  security  against  filial  condemnation,  it  is  still  most 
material  to  ask,  how  ihey  are  to-afford  protection  against  seizura  ? 
By  whiat  doeaments  they  can  be  proved  to  the  sathfaction  of 
those  to  whom  interest  suggests  doubts,  and  whom  impunity  eiH 
coorag^s  to  aet  upon  them  ?    The  formal  tran^ctiDns  of  the 
eustom^house  once  deserted  as  a  criterion,  the  cargo  muat  be  fol- 
ded, through  private  transfers,  into  the  ware-hoiifees  of  iadivi- 
dnal  merchants  9  and  whert  prooft  haifa  been  prepared,  with  the 
-utmost  regularity,  lo-  estaUish  these  transfers,  or  the  oth^r  facts 
which  mmy  be  Aheased  -to  be  equivalent,  they  ara  stijl  liable  to  be 
Sttspacied,  apci  will  beauspected,  a»  fictitious  and  coburable,  and 
capture  wdl  be.  the  consequence.    For  the  lols  and  damage  which 
capture  brings  along  with  it,  British  courts  of  priae  grant  no  ada- 
^iiate  mderonity..    Redress  to  a»f  ej^ent  u  <iBffiruk ;  to  a  «a«ip»- 
ttM  extant,  impossi|))e»    And  aven  the  coals  which  an  iniquitous 
^^ure  compels  a  neutral  merchant  to  incur,  in  the  defence'^ 
his  violated,  rights,  befove  their  dwn  tribunals,  are  seldom  de- 
creed, and  never  paid. 

Yqur  aiemorialbts  have  thus  fiur  complmned  only  of  the  i^eetnt 
abandonoMnty  by.  Onsat  Britain,  of  a  known  rule^  by  which  •the 
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0|>preuive  cbartcter  of  an  iioporuuit  principle  .of  her  naiiliBie 
code  bag  heretofore  been  .greatly  mitigated,  fiat  they  now  beg 
leave  to  enter  their  soleaui  protest  agaiast-ihe  principle  itaelf^^ 
an  arbitrary  and  unfoModed  preteoaion^  by  vhicb  the  just  libeity 
of  oeutral  commerce  is  impaired  and  ahrid^edy  and  may  be  tirbd- 
ly  destroyed.        ,         •  • 

.  The  reasons  upon  which  Great  Britain  assomes  4o  beraelf  a 
right  to  interdict  to  the.  iodependent  nations  of  tbeeartii «  com- 
mercial intercourse  with  the  cc4onies  of  her  enemies^  (out  of  the 
jelaxacion  of  which  pretended  right  has  arisen  the  dturinclkiB 
in  her  cooru  between  an  -  AAierican  trade  -from  the  cdionies  to 
the  United  States^  and,  from  the  same  cobnies  to  Eoiope)  will, 
we  are  confidently  persuadedy  be  repeUed  with  firaBOsss  and  ^ 
fact  by  our  government. 

.  It  is  said  by  the  advocates  of  this  high  beUigerent  claim,  that 
neutral  nations  have  no  right  to  carry  on  with  either  of  the  par- 
tirs  ai  war  any  oth«r  trade  than  they  have  actually  enjt^ed  in 
time  of  peace. .  This  position  forms  idie  basia  upon  wMcb  Great 
Britain  has,  beretofqre,  rested  her  supposed  ^tie  to  prevent  .alto- 
gether, or  to  modify  at  her  diKftelion,  the-interpoaftion  of  neu- 
tisaJs  in  thexolony  trade  of  her  adveraorita^ 
..  But,  if  we  are  called  upon  to  -  adpsit  the  tralh  of  Ibis  position, 
U  serms  reasonable  4bat  the ,  converse  of  it  shoiM  akobe  ad- 
mitted. ,Tha^  war  should  oM  bo  allowed. t^o  cbstari^the  cui^ 
mary  tcade  of  neutrals  in  peace ;  that^he^a^MHiraffic  ahomld,  in 
^yery  view,*  be  held  to  be.  the  i^easuie  of  the  waMraftc  ;  and 
th«it,as  on  tli^.one  hand  there  cBuih^  no enlargemeaA,  on  the  other 
there  shall  beno  resMietiofi.  What,iv>w«vef,  ia  the  (hot?  The 
first  ittoinenit  ofhoitttities  annibibtea  ibe  cMnkifieree  oC  tba  na- 
tions, at  peace,  in  articles  ^deemed .  contraband' of  war;  the  pm- 
perty  of  the  be4^gei$eafta«an  no  longw  he  carried  in  neutral  aiiips; 
.  ihey  are.anfajeet  to  vieitalioo  on  the  bigl^  seas;  lo  harassiqg  and 
vexations  search^  to  detei^a  ibr  jadicial- inquiry;  aid  to  the 
p^ril  of  %anj<ut  cbofiscationt  they  .are  shot  out  firotn/thc^  unial 
markets,  notonly  by  military  enterprises  agMnst  partfcalar  places, 
carried  on  with  a  view  to^beir. reduction,.' bat  bjr  a  vaataystem  of 
Uockade,  affecting  and  closing  up  the  entire  porta  of-  a  whole 
Mtien:  ilich  have  been  the  recent  effiects  of  an  Europetn  war 
upon  the  tsade  of  this  neutral  country ;  and  the'  [Nroepoet  of  the 
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futare  vShrds  no  e«isf>liiliiiQ  for'the  past.  The  trkuBfihBat  fleets 
ctf .one  of  tbe^ontendiag  powers  cover  the  ocean ;  ^  navy  ofher 
ettemlN  1»aft  fallen  buibre  her ;  ilie-  eomniuoication*  by  sea  widb 
France,  aikd  Spmn^  and  IMland,  seems  to  depend  vponker  will, 
and  sbe  asse^la  a  ngfal  to  destroy  it  at  her  pleasure :  she  forbidfl 
us  fron  tr%mporling,  in  ow  vessels,  as  in  peace  we  coukly  the 
property  of  her  enemias  ;  enforces  against  v»  a  rigorous  .list  of 
OMitsabttad*;  dams  up  tbe  great  ehdHfieis  of  oar  ordinary  trade  | 
abii4ge9>  trammels,  and  obstrocts  lyliat  she  permite  as  to  prose- 
cute, and  then  refers  us  to  our  acatatmnediraffiit  in  Hnu  ofpeaoef 
ibr^tfae  eriteriiMi  of  ourcotiiBercial  rights,  hi  ond^  to  justify  the 
sonsommation  of  that  nira  wkh  which  our  iawfiil  xonnDerce  is 
menaced  by  her  maixims  tnid  her  conduct; 

This  principle,  thoreibre,  eannot  be  a  doond  one ;  it  waiMs  unir 
formity  and  coirtisOnicy j^  is  pfariial,  unequal,  and* dehisive:  it 
makes  every  Mng  bend  td^the  rights  of  war,  while  it  aftcts  to 
look  back  to,  and  to  recognlnry'^e  state  of  things  in  pei^ce,  te 
the  fouada^n  and  the  measmre  of  ihe  rights  of  tieiitrals^  Pro- 
fessing to  respect  the  ertaUisfaed'  and  habitual  trade  of  tfae  na^ 
tbns  i^t  peace,  it  a£K>fd$  no  shadow  of  security  for  *afigF  pert  of 
It*:  profes^gto  be  air  suitable  «slB>idard  for  the  asdertaiilrftent 
of  ^nentraLtighla,  it  deprives^tiMioi  all  body  and  substance,^  and 
Icavca tbem  oifity  aphmsi&ie Md^uateal  appearance  ofmagnitude 
ind  importance !  -it  Mn^  ^moi  over^  in  a  word,  to  the  mercy 
of  the  ^ates  at  w«r,  'as  isbjects  'of-  legitimate  hosAhy  vttnd  while 
ik  seems  to  deftne,  does,  >n^faet,extingiii«h  them.  Such  is  the 
iafthful  picture  of  the  theory,  and. practical   opojmtibn  ofthli 

Bot^  ibdepeiadent.of  tfaeeoiisida»#ati«nk  thus  ariamg  ,'oui  tai  life 
immediaie  teerfeecneerof  heitfgeient'  rights  aadiheUigerent  con* 
4act  with  the  fiieedom.  of  neutral  vMb^  by  -whieh'tbe  faUacy  of 
the  appeal  t^  tbe  pfiiMsMe  sUMe  oH  cur  peaoe-trade.  as  limiting  the 
aaiDni  andrexteaA  of  :outT  trade-in  wAr,  ie  s«f&eien(iy  manifested^ 
tSiireiMl  other  consMeiatioBs  whMi  satls^Mtorily  pro  ve4be  klad* 
"■"•Wli^/of  thte^prisreiple.*'   *  .  -     • 

h  iaimpossMe  that  war'  dmeng  the  primary  powensT  of  Eu> 
rope  should  not,  m  «n  eadtess  varlNy  of  shapes,  materially  afiost 
fke  nriiole  iavitmed  woM.    It«  opdration  upon  the  pricea  of  4a- 
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boor  andeooimodities;  upon  H^  valoe  of  moaeyj  upon  ei- 
change ;  upon  the  rates  of  fretght  and  ihsaranee,  ia  gVrat  and  iq* 
fMMtant.  But  it  does  mucb  oiore  than  all  this,  h  impoaetf  ufAui 
commeree  iq  the  grois,  and  m  its  detaila,  a  new  character ;  gives 
to  it  a  new-  direetion,  and  places  it  npon  new  focndations.  It 
abolishes  one  dais  of  demands  ;  creates,  or  r«*vivf«  odma ;  aod 
dioinbhes,  or  augmaits  the  rest  And,  while  the  warns  of  nan- 
kkid  are  infinilely  varied  bf  its  powerfiil  agency,  bcnk  in  oh* 
ject  and  degree,  the  nodes  and  sources  of  attpply,  dnd  the  sBeaai 
of  payment  are  infinitely  varied  also. 

To  prescribe  to  neutral  trade  tbas  irresistibly  iililttenced,^aMl 
changed,  and  aunilded  by  this  imperioua.agMit$  a  fixed  andl  anal- 
terabk  station,  would  be  to  say  that  it  skaH  remain  the  aame, 
when  not  to  vary  is  impossible  ;  and  tp  require,  Mce  efaanirp  is 
unavoidable,*  that  it  shall  submit  to  the-  ruinous  retrenclisnents 
and  nKxIifications  wluck  war  produces,  and  yet  refrain  from 
indemnifying  itself  by  the  fair  advanta^  wbicb  war  ofiers  to  it 
as  an  equivalent,  cannot  be  warranted  by  any  rale  of  reascili  or 
equity,  .or  by  any  law  to  wMch  the  great  community  of  antions 
owes  respect  and  obedience. 

When  we  examine  the  conduct^  of  th^  maritime  poWera  of 
Europe,  in  all  the  wars  in  which  they  have  been  engaged  tor 
upwarda  of  a  century,  we  find  drat  each  of  tbem  has,  occasion* 
ally,  departed  from  its  scheme  of  coKmial  moaopoly.rnefaixcd 
its  navigation  laws,  and  otherwise  admicfed  neutrals,  for  •  fonfrer 
or  shorter  space,  as  circumstances  reqiiiv^,  to  modes  of  trade 
from  which  they  were  generaDyi  excluded. 

This  universal  practice,  this  constaiit  and  invariable  oaage, 
for  a  long  series  of  years^  would  seem  to  have  estabHsbedf  among 
the  European  states  aaort  of  cnaiomary  law  upon  the  sabjeet  of 
it>  from  whicb  no  single  petrer  could  be  at  liberty  to  dqiart,  in 
aeHrch  of  a  questionaUe  theory  at  •variance  -with  it  .  Great 
Britun  is  known  to  suspend,  in  war  and  on  account  of  War«<lier 
fiwlbus  act  of  navigation,  to  which  she  is  supposed  to  i|re  htr 
maritime  greatness,  and  which,  as  thr  paHadtum  of  her  power, 
she  holds  inviolable  in  peace  v  and  ber  eolnniea  are  frequently 
thrown  -open,  and  neutrals  invited  to  aoppty^die m,  when  she  caiH 
not' supply  them  herself.    She  i^aites  treatiei  In  die  miM  of 
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war,  (she  made  suth  a  treaty  with  us)  by  which  neutrafs  are 
received  into  a^^articipation  of  an  pxtendve  traffic,  to  whi«h  be- 
fore they  had  no  title.  And  cs^n  she  be  suffered  to  object,  that 
the  same,  or  analogous  acts  are  unlawful  in  her  enemies ;  or 
that,  when  neutrals  avail  themselves  of  similar  concessions  made 
by  her'  opponents,  ihey  are  liable  to  punishment,  as  for  a  crimi- 
nal intrusion  into  a  A  irregular  and  prohibited  cbmRjerce  ? 

The  weight  of  this  consideration  has  been  felt  by  the  advo- 
cates of  this  doctrine,  and  it  has,  accordingly^  been  i.ttemp(ed  to 
evade  it  by  a  distinction,  which  admits. the  legality  of  all  such 
reldzafions  in  war,  of  the  general,  commercial  or  colonial  sys- 
temi  of  ^e  belligerents,  as  dp  not  arise,  out  of  th^  predominance 
of  the  enemy's  force^  or  out  of  any  necessity  rebutting  from  it. 

It  is  apparent,  however,  (hat  such  relaxations,  whether  dic- 
tated by  the  actual  asCe^ained  predominance  pf  the  enemy's 
force,  or  not,  do  arise  oyx  of  the  state  of  war,  and  afe  almost 
universally  compelled,  and  produced  by  it;  that  they  are  in- 
tended as  reliefs  against  evil^  which  war  has  brpught  along . 
with  it,  and  the  opposite  belligerent  has  just  as  much  right  to 
insist,  that  these  evils  shall  not  be  removed  by  neutral  aid,  .or  in- 
terposition, as  if  they  w^re  produce'd  by  the  general  preponde- 
rance of  her  o^n  power,  iipon  the  land  or  uphn  the  sea,  or  by 
the  general  success  of  her  arms.  In  the  one  case,  as  completely 
as  in  the  other,  the  interference  of  the  neutral  lightens  the  pres- 
sure of  war  ;  increases  the  capa/:rty  to  bear  its  calamities,  or  the 
power  to  inflict  them ;  and  supplier  the  means  of  comfort  and. of 
strength.  In  both  cases,  the  pi;actical  effect  is  the  same,  and  the 
legal  consequences  should  be^the  same  idso. 

But  whence  are^we  to  derive  the  conclusion  of  the  fact  upon 
which- this  extraordinary  distinction  is  niade  to  turn  ?  How  ^re 
we  to  detenqine  with  precision  an^  certainty,  the  ejcact  cause 
wlydi  opens  to  us  the  ports  of  a  nation  at  war; — to  analyze  the 
various  cif  tuiAstanoes,  pf  which,  perhaps,  the.  concession  may  be 
the  combined  effect ;  and  to  assign  to  each  the  Just  pohion  of 
ioflDence  to  which  it  has  a  claim?  How  easy  it  is  to  deceive 
ourselves. oa.  a  subje<;t  of  this  kind,  pr^at  Britain  will  herself 
instruct  us,  by  a  recent  example,  rier  courts  of  prize  have  in- 
siMed  that,  during  the  war  whldh  ended  in  the.  peace  of  Amiens, 
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France  was  compelled  to  open  the  ports  of  her  colonies,  bjr  a 
necessity  created  and  impdsed  by  the  naval  prowess  of  her  ene- 
mies.   And  yet  these  ports  were  opened  in  February^  1793, 
when  France  and  her  maritime  adversaries  had  got  measured 
their  strength  in  a  single  conflict;    when  no  naval  enterprise 
had  been  undertaken  by  the  latter,  far  less  crowned. with  suc- 
cess ;  when  the  lists  were  not  even  entered,- and  when  the  supe- 
riority afterwards  acquired,  by  Greift  Britain  in  particular,  was 
yet  a  problem  ;  when  the  spirit  of  the  French  nation  and  gioyent- 
ment  was  lifted  up  to  an  unexampled  height,  by  the  rathunasa 
of  the  day,  and  by  the  splendid  achievements  by  which .  their 
armies  had  receqdy  conquered  Savoy,  the  county  of  Nice, 
Worms,  and  other  places  on  the  Rhine,  the  Austrian  Low  Coim- 
tries,  and  Liege.    It  would  seem  to  be  next  to  impossible  to 
contend  that  a  concession  made  by  France  to  neutrals,  on  the 
subject  of  her  colony  trade,  at  such  a  period  of  exultation  and 
triumph,  wi»  ^  compelled  by  the  prevalence  of  British  arms,'* 
that  h   was  ^  the  fruit  of  British  victories,"  or  the  result  of 
^<  British  conquest,"  that  it  arose  out  of  the  predominance  of  die 
enemy's  force,  that  it  was  produced  by.<<.Q]at  sort  of  necessity 
Which  springs  from  the  imposslibility  of  otjierwise  providing 
against  the  urgency  of  distress  inflipfed  by  the  hand  of  a  supe- 
rior enefciy,"  and  that  '^  it  was  a  signal  of  defeat  and  depression." 
It  would'  seem  to  be  impossible  to  say  of  a  traffic  so  derived, 
^<  that  it  could  obtain  or  did  obtain,  by  no  other" title  than  the 
success  it  the  one  belligerent  against  ^he  other,  and  at  the  ex- 
pense of  that  very  bdligerent  under,  whose  success  the  neutral 
sets  up  his  title."     Yet  all  these  ^ings  have  been  said,  and  so- 
lemnly maintained,  and  have  even  been  made  the  foundation  of 
acts,  by  which  the  property  of  our  citizens  has  been  wrested  from 
their  hands/  'It  cannot t)e  belifvecl  that  the  laws  of  natibns  have 
entrusted  to  a  bel%erent  the  power  of  harassing  the  trade^  and 
conBscating  the  ships  and  ro<^rchanidis6  of  peaceable  and  friencfly 
nations,  upon  grounds  so  vague,  so  indefinite,  and  equivocal. 
Of  all  l&w/  certainty  is  the  best .  feature ;  and  no  rule  can  be 
otherwise  than  unjust  and  despotic,  of  which  the  sense  and  the 
application  are  and  must  be  ambiguous.     A  ^iege  or  Vockadt 
pvcsenb  an '  intelligible  standard,  By  which  it  mSiy  always  be 
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known,  thai  no  larwfvl  tra^e  can  be  carried  on  with  tfae  plaoes 
against  which  either  has  been  instituted.  Bot  the  suggestions 
upon  which  this  new  belligerent  encroachment^  haying  ail  the 
efiect  of  a  siege  or  blockade,  is  founded,  are  absolutely  incapable 
of  a  distinct  form,  either  for  the  purpose  of  warning  to  neutrals, 
or  as  the  basis  of  a  judicial  sentence.  The  neutral  merchant 
finds  that,  in  fact,  the  colonial  ports  of  the  parlies  to  the  war  are 
thrown  open  to  him  by  the  powers  to  which  they  belong  ;  and 
he  sees  bo  hostile  squadrons  to  shut  them  against  btiir.  Is  he ' 
to  pause,  before  he  ventures  to  exercise  his  natural  right  to 
trade  with  those  who  are  willing  to  trade  with  him,  until  he 
has  inquired  and  determined  why  these  ports  have  been  thus 
made  (ree  to  receive  him  ?  To  such  a  coriipfic^ted  and  deli- 
cate dbcuntfion,  no  nation  has  a  right  to  call  him.  It  is  enough 
that  an  actual  blockade  can  be  set  on  foot  to  dose  these  ports, 
and  that  they  may  be  made  the  oti^cts  of  direct  efforts,  for 
conquest  or  occlusion,  if  the  enemy's  force  is,,  in  truth,  sp  de* 
cidfiily  predominant  as  it  is  preten^  to  be.  And  if  it  is 
not  predominant  to  that  point,  and  to  .that  extent^  there  can  be 
no  cause  for  ascribing  to  it  an  effect  to  which  it  isplqrsicidly 
incompetent;  or  for  attowhig  it  to  do  that  constructively,  which 
it  cartnot  do,  and  has  not  done^  actually.  The  pernicious  quali- 
ties of  this  doctrine  are  enhanced  and  aggravated,  as  from  its 
nature  might  be  expected,  by  the  fiict,  that  Great  Britain  gives 
not  notice  of  the  time  when,  or  the  circumstances  in  which  she 
means  to  apply  and  enforce  it.  Her  orders  of  the  6tb  of  No- 
vember, 1793;  by  which  the  ^eas  were  jswept  of  our  vessels  and 
effe<ns,  were;  for  the  first  time,  ammnnc^d  by  the  ships  of  war 
and  .privateers  by  which  they  were  carried  into  execution*  The 
late  decisions  of  her  jcourts,  which  are  ta.the  true  spirit  of  thia 
doctrine,  and  ar6  calculated  to  restore  it,  iq  prac^ce,  to  that  high 
tone  of  severity  which  milder  decisions  had  almost  ^concealed 
from' the  wq0cI,  came  upon  us  by  surprise-^  and  the  captures  of 
which  the  Dutch  complained  in  the  seven  year^  war,  were  pre- 
ceded by  no  warning.  Thus  is  this  principle  most  rapacious 
and[  oppressive  in  all  its  bearings.-  Hais^h  and.  mysterious  Jn 
itself^  it  has  always  be^  and  ever  mast  be  used  to  betray  neutral 
■lerchants  into  a  trade  supposed  to  be  lawful,  and  then  to  give 
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tbem  up  to  pillage  and  to  ruin.  ComparecT  inth  this  principle, 
which  viok'nce  and  artifice  may  equally  claim  fpr  their  own,  the 
jszpl*ded  doctrine  of  constrti€H9t  bloekadef  by  which  belligerfiits 
for  a  time  insahed  and  plundered  the  states  at  peace,  is  innoccot 
and  harmless.  That  doctrine  had  something  ofcertaintj  Moog- 
ing  to  it,  and  made  safety  at  least  passibk.  But  there  can  be  no 
security  while  a  malignant  and  deceitful  principle  like  this  hangs 
ovfH*  us.  It  is  just  what  the  belligerent  chooses  to  make  it- 
lurking,*  unseen,  and  AnfWt-^r  vbible,  active,  and  noxious*  It 
ma3  come  abroad  when  least  expected ;  ani|  the  moment  of  con- 
fidence may  be  the  moment  of  destruction,  it  may  sleep  for  a 
time,  but  no  mail  knqws  when  it  is  to  awake,  to  shed  its  baleful 
influence  upon  the  commerce  of  the  world,  ^  It  clothes  itself  from 
season  to  season,  in  what  are  called  relaxatimsj  but  again,  with- 
out any  previous  intimation  to  the  deluded  citiaens  of  the  neutral 
powers,  these  relaxations  are  suddeidy  laid  aside,  either  in  the 
whole  or  in  part,  and  the  work  of  confiscation  commences. 
Nearly  ten  months  of  the  late  war  had  dapst-d  before  it  aom>anced 
itself  at  all,  and  when  it^  did  so,  it  was  in  its  most '  formidable 
shape,  and  in  its  fullest  power  and  ezpaaricMi.  In  a  few  we<>ka  it 
was  seep  to  lose  more  than  half  its  substance  and  clMraeter,  and 
before  the  conclusion  of  the  war  was  scarcely,  perceptible-  -With 
the  opening  of  the  present  war  it  re-appeared  in  its^roildest  form, 
which  it  is  again  abandoning,  for  another,  more  cimsonant  to  its 
spirit.  Such  are  its  capricious  fluctuations,  that  no  commercial 
undertaiung  which  it  can  in  any  way  efiect,  can  be  considered  as 
otherwise  than  precarious,  whatever  teay  be  the  avowed  state  of 
the  principle  at  the  time  of  \]l%  commencement*     «    * 

It  has  been  said  that,  by  embarking  in  the  colony  trade  of 
either  of  the  belligerents,  neutral  nations  in  some  sort  interpose 
in  the  var^  since  they  assist  and  serve  the  belligerent,  in  wfiose 
trade  they  so  embark.  It  is  a  sufficient  answer  to  this  observa- 
tion, that  the  same  course  of  reasoning  would  prov^|bat  neutrals 
ought  (odiscontinue  all  trade  whatsoever  with  the  parties  at  War. 
A  contiimance  of  iheir  accustomed  peace' trade  assists  and  serves 
tbe^  belligerent  with  whom  it  is  contii;iued ;  and  if  this  effect  were 
sufficient*  to  make  a  trade  unneutral  and  illegal,  the  best  estab- 
lished and  most  usual  traffic  would  of  course  become  so.    But 
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Great  Britain  snpplit^s  us  with  anntber  answer  to  thb  notion,  that 
our  interference  in  the  trade  of  the  colonies  of  her  enemies  is  un- 
lawful, because  they  are  heneJUed  ky  it     It  is  known  that  the 
«anie  tftule  is,  and  l<)n^  has  heei^  o&rried  on  by  British  subjects ; 
and  your  memorialists  feel  themselves  bound  to  state  that,  a^ 
cording  to,  authentic  infmrnation  lately  received,  the  government 
of  Ivreat  Britain  does  at  this  moment  grant  licenses'  to  neutral 
vessels,  taking  in  a  proportion  of  their  Cargoes  there;  to 'proceed 
op  trading  voyages  to  the  colonies  of  Spain,  from  which  she  would 
'exclude  UB,  upon  the  condition  that  tfa^  return  cargoes  shall  be 
caiTved  to  Great  "Britain,  to  swell  the  gains  of  her  merchants,  and 
to  give  her  a  monopoly  o^  the  commerce  Of  the  world.     This 
grt'at  belligerent  right  then,  upon  which  so  much  has  been  sttp« 
posed  to  depend,  sihks  into  an  article  of  barter.     It  is  used,  not 
as  a  hostile  instrument  wielded  by  a  warlike  state,  by  which  her 
enemies  are  to  be  wounded,  or  their  colonies  subdued  j  but  as  the 
selfish  means  of  commercial  aggrandieement,  to  the  impoverish- 
ment and  ruin  of  her  friends ;  as  an  <  engine  by  which  Great 
Britain  is  to  be  lifted  up  to  a  vast  height  of  prosperity,  and  the 
trade  of  neutrals  crippled,  and  crushed,  and  destroyed.     Such 
acts  are  -%  most  inCeUi^ble  coitimentary  upon  the  principle  io 
question.     They  show  that  it .  i^r  e  hollow  and  fallacious  princi- 
ple, susceptible  of  the  wdTst  abjose,  and  incapable  of  a  just  and 
honourable  applitati^n.     They  show  that  in  the  hands  of  a  great 
maritime  state,  it  is  not  in  its  ostensible  character  of  a  ti^^apon  of 
hoslili^  that  it  is  prized,  but  rather  as  one  of  the  m<^ns  of  esta- 
blishing an  unbounded  tnonopoly,  by  which  every  enterprise,  cal- 
culated to  promote  national' wealth  and'powe/,  shall  be  ihade  to 
begin  and  eiid'  hi  '<7reat  Britain  alotie.  '  Such-actk  ml^)r  Xvell  be 
considered'  as  pronouncing  the  condemnation  of  the  principle 
agailist  which  we  contend,  as  withdrftwing  frohn  it  tbb  only  pre- 
text 4ipon  which  jt  Is  possible  to  re^  it»      *  ^' 

Great  Brttafn  does  not  pretend  tbat'fhis  pfineiple  has  ^ny 
warrant  in  the  opinions  of  writers  on  (lublit  law.  '  ^e  does  not 
pretend,  and  canpot  pretend)  that  It  drives  any  countenance  from 
the  conduct  of  biher  nations.  Sheets  confi?^sedly  solitaiy  in 'the 
use  of  this  iriVeif)tion,by  which  fapacity  is  systematized;  and  a 
state  of  neutrality  and  war  are  made  sobstdntially  the  same?  In 
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this  absence  of  M  other  aiitliorityy  her  courts  lnaVe  made  an  ap- 
peal to  her  own  early  eiample,  for  ihe  jostificatfoB  of  her  own 
recent  practice.  Your  m^morialiets  join  In  that  appeal,  as  aP 
fording  the  most  conclostve  and.  authoritative  reprobatioif  of  the 
pvctice  which  it  is  intended  to  support  by  it 

Jt  would  be  easy  to  show,  by  an  examination  of  the  difierent 
treaties  to  which  Great  Bcitatn  has  been  a  party  from  times 
long^  past,  that  this  doctrine  is  a  modem  usurpation.  It  Would 
be  equally  easy.^  show,  that  during  the  greater  part  of  ^le  last 
century^  her  statesmen  and  lawyers  uniformly  disavowed  it,  either 
expressly  or  tacitly;  But'  it  is  to  a  review  o(  judiciai  examples, 
of  all  others  the  nuNt  weighty  and  solemn,  that  your  memorialists 
propose  to  confine 'th«*mselves. 

In  the.  war  of  1744,  in  which  Great  Britain  had  the  power,  if 
she  had  thougbt'fit  to  exert  it,  to  exclude  the  neutral  statea  fron 
the  colony  trade  of  France  and  Spain,  her  high  court  of  ap'peals 
decided  that  the  trade  wa»  lawftil,  and  released  such  vesaeb  as 
had  been  found  engaged  in  it. 

In  the  war  which  soon  followed  the  peace  of  Aix  la  Chapefle, 
Great  Britain  is  supposed  to  have  first  acted  upon  the  preteittion 
that  such  a  trade  was  unlawful,  atf  being  shult  against  neutrab  m 
peace.  And  it  is  certain  that,  during  the  whole  of  that  war,  her 
courts  of  prize  did  condemn  all  jientrafvesseb  taken  tn  the  pro- 
secution of  that  trade,  tog«ther  with  their  cargoes,' whether 
French  or  neutraL  These  condemnations,  however^^lfrfveeeded 
upon  peculiar- grounds.  In  the  seven  years'  war  France  dhl  hot 
throw  opcfn  to  neutrals  the  traffic  of  her  coloniea.  She  estal>lbh- 
ed  no  free  ports  hi  tbe4east,  or  in  the  west,  witlF  which  ibrdgn 
vessels  conU  be  permitted  to«trade,  either  generally  V>r  occasikm- 
ally  a$  suek.  Her.  first  practice  was  simply  to  gr^ntspedtd  ft- 
censes  to  partieular  neutral  vessels,  principally  Dutch,  and  com- 
m6nly  chartered  by  Frenchm^,  to  make,  under  the  usual  nestrio- 
tions,  particidar  trading*  voyages  to\ihe  colonits.  These  licenses 
furnished  the  Bi^sh  eonrtd  ,witb  a  peculiar  reason  for  condemn- 
ing* ve^b  sailing.under  the«i,  vtz..^  .that  they  became  in  virtue 
of  them  the  adopted  w  tuUurtdixed  veisds  of  Franee.^ 

As  Skpon  as  it  was  known  that  this  effect  was  imputed  to  these 
license*  they  were  dbcontitaoed,  or  .protended  to  •'be  so ;  but  the 
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difcontinuaoce,  whether  real  or  supposed,  ^rodaced  im  chunge 
in  the  conduct  of  Great  BrUain ;  for  neutral  vessels,  employed  in 
this  trade,  were'captured^^d  con(temned  as^  before.  The  grounds 
upqfi  vbicb  >they  continued  to  be  so  captured  and  condemned, 
may  best  be  collected  fi6m  the  reasons  subjoined  to  the  printed 
cases  inr  the  prize  causes  decided  by  the  high  court  of  admiralty, 
(ii)  which  Sir  Thomas  Salisbury  at  that  time  presided,^  and  by 
the  lord9  commissioners  of  appeals,  betwcpn  1757  and  176O. 
..  In  the  case  of  the  America,  (which  was  a  Dutch  ship  bound  , 
flrom  St  D9mingo  to  Holland  with  the  produce  of  that  island  be- 
longing to  French  subjects,  by  whom  the  vessel  had  been  cbar- 
tered|)  the  reason  stated  in  the  printed  case  is,  <^  that  the  ship 
must  he'  looked  upon  as  a  French  ship,  (coming  from  St.  Do- 
mingo,) (br  by  the  laws  of  France  no  foreign  ship  c€th  trarde  in 
the  Fjench  West  Indi^."  . 

In  the  case  of  the  Snip»  the  reason  (assigned-  by  Sir  JGeorge 
Hays  and  Mr.  Pratty  alter  wards  Lord  Camden)  is,/<  (oi  that  the 
Snip  (though  once  tl|e  property  of  Dutchmen)  being  emplqyed 
in  cat rying  provbioi^s  to,  and  goods  from  a  French  colony,  tkert' 
hy  became,  a  French  s^ip,  and  •as  siich  was  justly  condemned." 

It  ia  obvious  that  the  reasim,  in  the  case  of,  the  America^  pro- 
seeds  upon  a  presumptioiA,  that  a^lhe  trade  was,  by  the  standing 
law^  of  'France,'  even  up  tQ  4hat  moment,  confined  to  Frenth 
^hips,^  any  ship  found  employed  in  it  must  be  a  French  ship.  The 
reason  in  the  other  pase  does  not  rest  upon  this  idle  i>re.sumption, 
but  fake^  another  ground ;  for  it  states,  that  by  the  reason  of  the 
tradie  in  which  the  vessel  was  employed^jshe  became  a '  French 
vessel.  ... 

It  IS  manifest  that  this  is  no  .other  than  the  first  idea  of  adop- 
tion or  aatnralization,  accommocfated  to  the  change  attempted  to 
be  ii»trddi|ced  into  the  state  o^  things  by  the  actual  or  pretended 
disiQontinua^ee  of  ^the  special  ticenses^  What  then  is  the  amount 
•f  ^he  doc^ine.  of  the  sevei)  .years'^var^  in  the  utmost  extent 
which  it  is  possible  to  -ascribe  tP  it  ?  ,It  i»  in  substiinGe  410  more 
than  this,  that  as  France  djd  iiot>  at  any  period  of  that  war,  aban- 
don, or<in  apy.oegree^u^ndy  the  principle  of  colonial  monopo- 
ly^ oc  die  sy^m^ipsing  oui  of  it,  ^  neutral  vessel  (Miad  in  the 
prosecution'  of  the^racle^  whicby  according  to  that  principle  and 
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that  system  still  cootinuiog  in  force,  could  only  be  ft  J^'rench  tn4^ 
and  open  to  French  vessels,  either  became^  mr  was  legally  to  be 
presumed  to  be  a  French  vessel.  It  cannot  be  tiecea^ary  to  ih»w 
that  this  doctrine  differs  essentially  .from  the  principle  of  the 
present  day ;  but  even  if  it  were  otherwise,  the  practice  of  that 
war,  whatever  it  might  be,  was  undoubtedly  contrary  to  diat  of 
the  war  of  1744,  and  as  contrasted  with  it  will  not  be  considered 
by  those  who  have  at  aM  attended  to  the  history  of  these  two 
periods,  as  entitled  to  -any  peculiar  veneration.  The  e$*cis  of 
that  practice  were  almost  wholly  confined  to  the  Dutch,  who  had 
rendered  themselves  extremely  obnoxious  to  Great  Britaia,  by 
the  selfish  and-  pusillanimous  policy,  as  it  was  falsely  called, 
which  enabled  them  during  the  seven  years'  war  to  profit  of  the 
troubles  of  the  rest  of  Europe. 

In  the  war  of  1744,  the  neutrality  of  tbe  Dutch,  while  it  con- 
tinued, had  in  it  nothing  of . complaisance  to  France;  they  fur- 
nished from  the  commencement  of  hostilities,  on  account  of  the 
pragmatic  sanction,  iraccours  to  the  confederates ;  declared  openly, 
after  a  time,  in  favour  of  th*e  queen  of  Hqingarj ;  and  faallj 
determined  upon  and  prepared  for  war,  by  sea  and  l«nd.  Great 
Britain,  of  course,  had  Do  inducement  ia  that  war  to  bunt  after 
any  hostile  principle,  by  the  operation  of  which  the  trade  of  the 
Dutch  might  be  harassed,  or  the  advantage  of  l^feif;  neutral  posi- 
tion, while-  it  lasted,  defeatedt  In  the  war  of  17^  she  iiad  this 
inducement  in  its  utmost  strength.  Independent  of  the  commer- 
cial rivalry  existing  between  the  two  nations,  ihe  Dutch  had 
excited  the  undisguis^  resentment  of  Great  Britain,  by  dedjaing 
to  furnish  against  France  the  succours  stipulated  by  treaty ;  by 
constantly  supplying  France  with  naval  and  wiirlike  stores, 
through  (he  medium  of  a  trade  systematically  pursued  by  die 
people,  and  countenanced  by  the  government ;  by  granting  to 
France,  early  in  1757^  a  free  passbge  through  Nami^-  ancl  Maes- 
tricht,  for  the  provisions,  ammunition,  and  artillery,  belgngingto 
the  army  destined  to  act  against  the  territories  of  Prussia,  in  die 
neighbourhood  of.  the  l.ow  Countries  ;■  and  by  the  indififereoce 
inth  which  they  saw  Nieuport  and  O^nd  surreod'ered  into  die 
han^  o^  France,  by  the  court  of  Vieima,  which  Great  Briiain 
represented  to  be' contrary  to  die  Barrier  treaty  and  th^  treaty  of 
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Utrecht.  Without  entering  into  the  sufficiency  of  these  grounds 
of  dissatisfaction,  which  undoubtedly  had  f\  great  influence  on 
the  conduct  of  Great  Britain  towards  the  Dutch,  from  1757  un- 
til the  peace  of  1763,  it  is  manifest  that  this  very  dissatisfaction, 
little  short  of  a  disposition  to  open  war,  and  frequently  on  the. 
eve  of  producing  it,  takes  away,  in  a  considerable  degree  from  the 
authority  of  any  practice  to  which  it  may  be  supposed  to  have 
led,  as  tending  to  establish  a  rule  of  the  public  law  of  Europe- 
It  may  not  be  improp»'r  to  observe  too,  that  the  station  occupied 
by  GtJ-eat  Britain  in  the  seven  years'  war,  (as  proud  a  one  as  any 
country  ever  did  occupy,)  compared  with  that  of  the  other  Ku- 
rop^an  powers,  v^as  not  exactly  calculated  to  make  th^  measures 
which  her  resentments  against  Holland  or  her  views  against 
France  might  dictate,  peculiarly  respectful  to  the  general  rights 
of  neutrals,  tn  the  north,  Russia  and  Sweden  were  engaged  m 
the  confederacy  against  Prussia,  and  Vere,  of  course,  entitled 
to  no  consideration  in  this  respect.  The  government  of  Sweden 
was,  besides,  weak  and  impotent.  Denmark,  it  lis  true,  took  no 
part  in  the  war,  but  she  did  not  suffer  by  the  practice  in  question. 
Besides,  all  these  powers  combined  would  have  been  as  nothing 
against  the  naval  strength  of  Grt'at  Britain  in  1758.  As  to  Spain, 
she  could  have  no  concern  in  the  question,  and  at  length  be- 
came involved  in  the  war  on  the  side  of  France.  Upon  tfic 
whole,  in  the  war  df  1756,  Great  Britain  had  the  power  to  be 
unjust,  and  irresistible  temptations  to  abuse  it.  In  that  of  1744, 
her  power  was,  perhaps,  equally  great,  but  every  thing  was  fa- 
vourable to  equity  and  moderation.  The  example  aflTorded  on 
this  subject,  therefore,  by  the  first  war,  has  far  better  titles  to  re* 
spect  than  that  Airnished  by  the  last. 

In  the  American  war  the  practice  and  decisions  on  this  point, 
followed  those  of  the  war  of  1744. 

The  question  first  came  before  the  lords  of  appeal  in  January, 
1782,  in  the  Danish  cases  of  the  Tiger,  Copenhagen,  and  others^ 
captured  in  October,  1780,  and  condemned  at  St.  Kitts,  in  De- 
cember following.  The  grounds  on  which  the  captors  relied  for 
condemnation,  in  the  Tiger,  as  set  forth  at  the  end  of  the  respon- 
dent's printed  case,  were,  **  for  that  the  ship,  havint>  been  trading 
<<  to  Cape  Fraircois,  where  none  but  French  ships  are  allowed 
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<^  to  cany  on  any  traffic,  and  having  been  ladeo  at  the  time  of 
<*  the  capture,  with  the  produce  of  the  French  part  of  the  island 
'<  of  St  Domingo,  put  on  board  at  Cape  Francois,  and  both  ship 
^  and  cargo  taken  confessedly  coming  from  thence,  must,  (por- 
^<  Huant  to  precedents  in  the  like  cases  in  the  last  war,)  to  all  in- 
^  tents  and  purposes,  be  deemed  a  ship  and  goods  beloftgtng  to  the 
^  French,  or  at  least  adopted,  and  naturalized  as  such." 

In  the  CapenhageHy  the  captor's  reasons  are  thus  given  : 

^  1st.  Because  it  is  allowed  that  the  ship  was  destined,  with 
*^  her  cargo,  to  the  island  of  Quadahupe^  and  no  other  place." 

^  2dly .  Because  it  is  contrary  to  the  estabUsktd  mk  of  gem^ 
^  ral  law  J  to  admit  any  neutral  ship  to  go  to^  and  trade  atj  a 
*^port  belonging  to  a  colony  of  the  enemy^  to  which  eudk  neutral 
^  ship  could  not  haotfruly  traded  in  tiMe  of  peace/* 

On  the  22d  of  January,  1783,  these  causes  came  on  for  bear- 
ing before  the  lords  of  appeal,  who  decreed  restitution  in  all  of 
them :  thus  in  the  most  solemn  and  explicit  manner  disavowing 
and  rejecting  -the  pretended  rules  of  the  law  of  nations,  upon 
which  the  captors  relied  ;  the  fir^t  of  which  was  literally  borrow- 
ed from  the  doctrine  of  the  war  of  17^^S  ^°^  ^^^  ^^^  ^^  which 
is  that  very  rule  on  which  Great  Britain  now  relies.^ 

It  is  true,  that  in  these  cases  the  judgment  of  the  lords  was 
pronounced  upon  one  shape  only  of  the  colony  trade  of  France, 
as  carried  on  by  neutrals  ;  that  is  to  say,  a  trade  between  the  co- 
lony of  France  and  that  of  the  country  of  the  neutral  shipper. 
But,  as  no  distinction  was  supposed  to  exist,  in  point  of  princi- 
ple, between  the  different  modifications  of  the  trade,  and  as  the 
judgment  went  upon  general  grounds  applicable  to  the  entire 
subject,  we  shall  not  be  thought  to  overrate  its  effect  an'd  extent, 
when  we  represent  it  as  a  complete  rejection  both  iif  the  doctrine 
of  the  seven  years'  war,  and  of  that  modem  principle  by  which 
it  has  been  attempted  to  replace  it.  But  at  any  rate,  the  subse- 
quent decrees  of  the  same  high  tribunal  did  go  that  length.  ViidL 
out  enumerating  the  cases  of  various  descriptions,  involving  the 
lejprality  of  the  tr  ade  in  all  its  modes,  which  were  favourably 
adjudged  by  the  lords  of  appeal  after  the  American  peace,  it 
will  be  sufficient  to  mention  the  case  of  the  Vervagtingy  decided 
by  them  in  1785  and  1786.    This  was  the  ^1^  of  a  Danish 
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ship  laden  with  a  cargo  of  dry  goods  and  provtstons^  with  which 
sh^  was  bsuod  on  a  voyage  from  MarsHllts  to  Martinique  and 
Ce^  Francois^  where  she  was  to  lake  in  for  Europe  a  retam 
cargo  of  West  India  produce.  The  ship  was  not  proceeded 
against,  but  the  cargo,  which  was  claimed  for  merchants  of  Os« 
lend,  was  condemned  as  enemy's  property  (as  in  truth  it  was)  by 
the  vice  admiraky  of  Antigua^  subject  to  the  payment  of  freight, 
pro  rata  »h*iMm,  or  rather  for  the  whole  of  the  outward  voyage. 
On  appeal,  as  to  the  cargo,  the  lords  of  appeal,  on  the  8th  of 
March,  1785,  reversed  the  condemnation,  and  ordered  further 
proof  of  the  property  to  be  produced  within  three  months.  On 
the  28th  of  March,  1786,  no  further  proof  having  been  exhibited, 
and  the  proctor  for  the  claimants  declaring  that  he  should  exhibit 
none,  thi*  lords  condemned  the  cargo,  and  on  the  same  day  re- 
versed the  decree  below,  giving  freight,  pro  rata  tftnerts,  (from 
which  the  neutral  master  had  appealed,)  and  decreed  freight 
generally,  and  the  tosts  of  the  appeal. 

It  is  impossible  that  a  judicial  opinion  could  go  more  conclu- 
sively to  the  whole  question  on  the  colony  trade  than  this;  for  it 
not  only  disavows  the  pretended  illegality  of  neutral  interposi- 
tions in  that  trade,  even  directly  between  France  and  her  colo- 
nies, (the  most  exceptionable  form,  it  is  said,  in  which  that  inter- 
position could  present  itself,)  it  not  only  denies  that  property 
engaged  in  such  a  trade  is,  on  that  account,  liable  to  confiscation, 
(inasmuch  as,  after  having  reversed  the  condemnation  ol  the  car- 
go, pronounced  below,  it  proceeds  afterwards  to  condemn  it 
merely  for  want  of  further  proof  as  to  the  property y)  but  it 
holds  that  the  trade  is  so  unquestionably  lawful  to  neutrals,  as  not 
even  to  put  in  jeopardy  the  claim  to  freight  for  that  part  of  the 
voyage  which  had  not  yet  begun,  and  which  the  party  had  not 
yet  put  himself  in  a  situation  to  begin.  The  force  of  this,  and 
the  other  British  decisions  produced  by  the  American  war,  will 
not  be  avoided,  by  suggesting  that  there  was  any  thing  peculiar- 
ly favourable  in  the  time  V^hen,  or  the  manner  in  which,  France 
opened  her  colony  trade  to  neutrals  on  that  occasion.  Some- 
thing of  that  sort,  however,  has  been  said.  We  find  the  follow- 
ing language  in  a  very  learned  opinion  on  this  point :  '^  It  is  cer- 
tainly true,  that  in  the  last  war,  (the  American  war,)  many  de-^ 
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clsions  took  |ilace  which  then  pronounoedy  that  such  a  trade  be- 
tween France  and  her  colonies  was  not  considered  as  an  unneutml 
commerce;  but  under  what. circumstances  ?  It  was  underslood 
that  France,  in  opening  her  colonies  during  the  war,  deciaredy 
that  this  was  not  done  with  a  temporary  view  relative  to  the  var^ 
but  on  a  general  permanent  purpose  of  ahf  ring  her  colonial  sys- 
tem,  and  of  admitting  foreign  vessels,  universally,  and  at  all 
times,  to  a  participation  of  that  commerce  ;  taking  that  to  be  the 
fact  1^ however  suspicious  its  commencement  might  be,  during  the 
actual  existence  of  a  war)  there  was  no  ground  to  say,  that  neu- 
trals were  not  carrying  on  a  commerce  as  ordinary  as  any  cnher 
in  which  they  could  be  engaged;  and  therefore  in  the  case  of  the 
Veroagtingj  and  in  many  other  siKceeding  cases,  the  lords  de- 
creed payment  of  freight  to  the  neutral  ship*owner.  It  is  fit 
to  be  remeuibeied  on  this  occasion,  that  the  conduct  of  France 
evinced  how  little  dependence  can  be  placed  upon  explanations 
of  measures  adopted  during  the  pressure  of  wtfr ;  for,  hardly  was 
the  ratification  of  the  peace  signed,  when  she  reiorned  to  her  an- 
cient system  of  colonial  monop<Jy." 

We  answer  to  all  this,  that,  to  refer  the  decision  of  the  lords, 
in  the  Vervagtingy  and  other  succeeding  cases,  to  the  reason  here 
assigned,  is  to  accuse  that  high  tribunal  uf  acting  upon  a  confi- 
^dence  which  has  no  example,  in  a  singularly  incredible  declara- 
tion, (if,  indeed,  such  a  declaration  was  ever  made,)  after  the 
utter  falsehood  of  it  had  been,  as  this  learned  opinion  does  itseit 
inform  us,  unequivocally  and  notoriously  ascertained. 

We  have  seen  that  the  Vervagting  was  decided  by  the  lords 
in  1785  and  17S6,  at  least  two  years  alter  France  had,  as  we  are 
told,  <^  returned  to  her  ancient  system  of  colonial  monopoly,'' 
and  when  of  course  the  supposed  assertion,  of  an  intended  per- 
manent abandonment  of  that  system  could  not  be  permitted  to 
produce  any  legal  consequence. 

We  answer  fiu-ther,  that  if  this  alleged  declaration  was  in  &ct 
made,  (and  we  must  be  allowed  to  s^,  that- we  have  found  no 
trace  of  it  out  of  the  opinion  above  recited,)  it  never  was  put 
into  sMch  a  formal  and  authentic  shape  as  to  be  the  fair  subject 
of  judicial  notice. 
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It  b  not  contained  in  the  French  arriis  of  that  day,  where 
oniv  it  would  be  proper  to  look  for  it,  and  we  are  not  referred  to 
any  other  document  proceeding  from  the  government  of  France, 
in  which  it  is  said  to  appear.  There  does  not,  in  a  word,  seem 
to  have  been  any  thing  which  an  enlightened  tribunal  could  be 
supposed  capable  of  considering  as  a  pledge  on  the  part  of 
France,  that  she  had  resolved  upon  or  even  meditated  th«*  ex- 
travagant change  in  her  colonial  system  which  she  is  said,  in 
this  ot>iriion,  to  have  been  understood  to  announce  to  the  world. 
But  even  if  the  declaration  in  question  was  actually  made,  and 
that  too  with  all  possible  solenmity,  still  it  would  be  difficult  to 
persuade  any  thinking  man  that  the  sincerity  of  such  a  declara- 
tion was  in  any  degree  confided  in,  or  tliat  any  person  in  any 
country  could  regard  it  in  any  other  light  than  as  a  mere  artifice, 
tbat  could  give  no  right  which  would  not  equally  well  exist  with- 
out it.  Upon  the  whole,  it  is  manifestly  impracticable  to  rest  the 
decisions  of  the  lords  of  appeal^  in  and  after  the  American  war, 
upon  any  dependence  placed  on  this  declaration,  of  which  there 
is  no  evidence  that  it  ever  was  made,  which  it  is  certain  was  not 
authentically  or  formally  made ;  which,  however  made,  was  not 
and  could  not  be  believed  at  any  time,  far  less  in  1785  and  l7B6y 
when  its  falsehood  had  been  unquestionably  proved  by  the  public 
and  undisguised  conduct  of  its  supposed  authors,  in  direct  op- 
positioii  to  it.  That  Sir  James  Marrioiy  who  sat  in  the  high 
court  iii  admiralty  of  Great  Britain  during  the  greater  part  of 
the  late  war,  did  not  consider  these  doctrines  as  standing  upon 
this  ground  is  evident ;  for,  notwithstanding  that  in  the  year  1756 
he  was  the  most  xeaious  and  perhaps  able  advocate  for  the 
condemnation  of  the  Dutch  ships  engaged  in  the  colony  trade  of 
France,  yet,  upon  the  breaking  out  of  the  late  war,  he  relied  upon 
the  decisions  in  the  American  war  as  authoritatively  settling  the 
legality  oi^that  trade,  and  decreed  accordingly. 

If,  as  a  more  plausible  answer  to  these  decisions,  considered 
in  the  light  of  authorities,  than  diat  which  we  have  just  ex- 
amined, it  should  be  said  that  they  ought  rather  t«  be  viewed 
as  reluctant  sacrifices  to  policy,  or  even  to  oeoessity,  under  -cir- 
cumstances of  parti^lar  difficulty  and  peril,  than  as  an  expres- 
sion of  the  deliberate  o^on  of  the  brdt  of  appeal,  or  of  the 
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^verament  of  Great  Brttaio  ;  on  ibe  matter  of  right,  it  might 
perhaps  be  sufficient  to  reply^  that  if  the  armed  neutrality  coupled 
with  the  situation  Great  Britain  as  a  party  to  the  war  did  in  any 
degree  cojupel  these  decisions,  we  might  also  eipect  to  find  at  the 
same  era  some  reliiiation  on  the  part  of  that  country  relative  to 
the  doctrine  of  contraband,  upon  which  the  convention  of  the 
armed  neutralify  contained  the  most  direct  stipulations  which 
the  northern  powers  were  particularly  interested  to  enforce.  Yet 
such  was  not  the  fact  But  in  addition  to  this  and  other  con- 
siderations of  a  similar  description,  it  is  natural  to  inquire  why  it 
happened  that,  if  the  lords  of  appeal  were  satisfied  that  Great 
Britain  possessed  the  right  in  question,  they  recorded  and  gave 
to  the  world  a  series  of  decisions  against  it,  founded  not  upon 
British  orders  of  cauncilj  gratuitously  relaiing  what  was  still 
asserted  to  be  the  strict  right  (as  in  the  late  war)  but  upon 
general  principles  of  public  law.  However  prudence  might  have 
required  (although  there  is  no  reason  to  believe  it  did  require) 
an  abstinence  on  the  part  of  Great  Britain,  from  the  extreme 
exercise  of  the  right  she  had  been  supposed  to  claim,  still  it  could 
not  be  necessary  to  give  to  the  mere  forbearance  of  a  claim  the 
stamp  and  character  of  a  formal  admission  that  the  claim  itself 
was  illegal  and  unjust  In  the  late  war,  as  often  as  the  British 
government  wished  to  concede  and  relax,  from  whatever  motive, 
on  the  subject  of  the  colony  trade  of  her  opponents,  an  order  of 
council  was  resorted  to,  setting  forth  the  nature  of  the  concession 
or  relaxation  upon  which  the  courts  of  priase  were  afterwards  to 
found  their  sentences ;  and,  undoubtedly,  sentences  «o  passed, 
cannot,  in  any  fair  reasoning,  be  consudered  as  deciding  more 
than  that  the  order  of  council  is  obligatoty  on  the  courts,  whose 
sentences  they  are.  But  the  decrees  of  the  lords  of  appeal,  in 
and  after  the  American  war,  are  not  of  this  description  ;  since 
there  existed  no  order  of  council  on  the  subject  of  them  ;  and  of 
course  they  are,  and  ought  to  be,  of  the  highest  weight  and 
authority  against  Great- Britain,  on  the  questions  involved  in  and 
adjudged  by  them. 

This  solemn  renunciation  of  the  principle  in  question,  in  the 
&ce  of  the  whole  world,  by  her  higbeat  tif  bunal  in  matters  of 
prise,  reiterated  in  a  succession  of  decreap,  down  to  the  year  1 786, 
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and  afterwards,  is  powerfully  confirmed  by  the  acquiescence  of 
Great  Britain,  daring  tbe  first  must  important  and  active  period 
of  the  late  war,  in  the  free  and  unlimited  prosecution  by  neutrals 
of  the  whole  colony  trade  of  France  $  she  did,  indeed,  at  last  pro- 
hibit that  trade  by  an  instruction  unprecedented  in  the  annals  of 
maritime  depredation  ;  but  the  revival  of  her  discarded  rule  was 
characterized  by  such  circumstances  of  iniquity  and  violence,  as 
rather  to  heighten,  by  the  effect  of  contrast,  the  veneration  of 
mankind  for  the  past  justice  of  her  tribunab. 

The  world  has  not  forgotten  the  instruction  to  which  we 
allude,  or  the  enormities  by  which  its  true  character  wa^  de- 
veloped. Produced  in  mystery,  at  a  moment  when  universal 
confidence  in  the  integrity  of  her  government  had  brouglK  upon 
the  ocean  a  prey  of  vast  value  and  importance  ;  sent  abroad  to 
the  different  naval  stations,  with  such  studied  secrecy  that  it 
would  almost  seem  to  have  been  intended  to  make  an  experiment 
how  far  law  and  honour  could  be  outraged  by  a  nation  proverbial 
for  respecting  both ;  the  heralds,  by  whom  it  was  first  announced, 
were  the  commanders  of  her  commissioned  cruisers,  who  at  tbe 
same  instant  carried  it  into  effect  with  every  circumstance  of 
aggravation,  if  of  such  an  act  there  can  be  an  aggravation. 
Upon  such  conduct  there  was  but  ope  sentiment.  It  was  con- 
demned by  reason  and  justice.  It  was  condemned  by  that  larw 
which  flows  from  and  is  founded  upon  them  ;  it  was  condemned, 
and  will  for  ever  contiiiue  to  be  condemned,  by  the  universal 
voice  of  the  civilized  world.  Great  Britain  ha^  made  amends, 
with  the  good  faith  which  belongs  to  her  councils,  for  that  act  of 
injustice  and  oppression  ;  and  your  memorialists  have  a  strong 
eonfidence  that  the  late  departure  from  the  usual  course  of  her 
policy  will  be  followed  by  a  like, disposition  to  atonement  and 
reparation.  The  relations  which  subsist  between  Great  Britain  and 
the  United  States  rest  upon  the  basis  of  reciprocal  interests,  and 
your  memorialists  see  in  those  interesUi,  as  well  as  in  the  justice 
of  ^le  British  goyemment  and  the  firmness  of  our  own,  the  best 
reasons  to  expect  a  satisfactory  answer  to  their  complaints,  and 
a  speedy  abandonment  of  that  system  by  whioii  they  have  been 
lately  harassed  and  alarmed. 
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Your  memorialists  will  not  trespass  upon  your  time  with  a 
recital  of  the  various  acts  by  which  our  coasts,  and  even  our 
ports  and  harbours,  have  been  converted  into  scenes  of  violence 
and  depredation ;  by  which  the  security  of  our  trade  and  pro- 
pert)  has  been  impaired  ;  the  rights  of  our  territory  invaded ; 
the  honour  of  our  country  humiliated  and  insulted  ;  and  cor 
gallant  countrymen  oppressed  and  persecuted.  They  feel  it  to 
be  unnecessary  to  ask  that  the  force  of  the  nation  should  be 
employed  in  repelling  and  chastizing  the  lawless  freebooters  who 
have  dared  to  spread  their  ravages  even  beyond  the  seas  which 
form  the  principal  theatre  of  their  piratical  exertions,  and  to 
infest  our  shorvs  with  their  irregular  and  ferocious  hostility. 

Th««  are  outrages  which  have  pressed  themselves  io  a  pecu- 
liar manner  upon  the  notice  of  our  government,  and  cannot  have 
failed  to  escite  its  indignation,  and  a  correspondent  disposition 
to  prevent  and  redress  them. 

Such  is  the  view  which  your  memoriaiists  have  taken,  in  this 
anxious  crisis  of  our  public  affairs,  of  subjects  which  appear  to 
them,  in  an  alarming  degree,  to  affect  their  country  and  its 
commerce,  and  to  involve  high  questions  of  national  honour  and 
interest,  of  public  law  and  individual  rights,  which  imperiously 
demand  discussion  and  adjustment.  They  do  not  presumr  to 
point  out  the  measures  which  these  great  subjects  may  be  sup- 
posed to  call  for.  The  means  of  redress  for  the  past  and  secu- 
rity for  the  future  are  respectfully,  coi^^ently  submitted  to  jour 
wisdom  ;  but  your  memorialists  cannot  forbear  to  indulge  a  hope, 
which  they  would  abandon  with  deep  reluctance,  that  they  .may 
yet  be  found  in  amicable  explanations  with  those  who  have 
ventured  to  inflict  wrongs  upon  us,  and  to  advance  unjust  pre- 
tensions to  our  prejudice. 

Baltimore,  Jan.  21, 1806. 
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N^^  III. 


PAIVATE  CORRESFONDENCe  WITH  MR.  MADISON. 


Mr,  PiNKNKY  to  Mr,  Madison. 

Private.  "  Londow,  June  29th,  1 808. 

**  DbaH  Sir,— I  had  a  long  intervww  thia  morning  with  Mr^ 
Canning,  which  has  given  me  hopes  that  the  object  mentioned  in 
jour  letter  of  the  30th  of  April,* '(a  duplicate  by  the  packet, 
for  the  St.  Michael  has  not  yet  arrived,)  may  be  accomplished,  if 
I  should  authorize  the  expectation  which  the  same  letter  suggests.^ 
Some  days  must  elapse,  however,  before  I  can  speak  with  any 
certainty-  on  the  subject.  The  St.  Michael  will  probably  have 
arrited  before  that  time,  and  will  furnish  me  wtth  an  opportunity 
of  gitmg  you  not  only  the  result  but  the  details  of  what  has 
pass^  and  may  yet  occur.  I  beg  you,  in  the  mean  time,  to  be 
assured  that  the  most  efiectual  care  shall  be  taken  to  put  nothing 
to  hazard,  ai^to  avoid  ao  improper  commitment  of  our  governi- 
menu 

^  I  was  questioned  on  the  affair  of  the  tHhesapeake.  There 
seeqas  to  be  a  disposition  here  Ki  consider  the  amcTuk  honorable  as 
already  made,  in  a  great  degree  at  least,  by  Mr.  Rose*s  mission ; 
■but!  am  strongly  incluied  to  think  that  it  will  not  be  difficult  to 
induce  them  to  r^ew  their  overture  in  the  same  manner,  on  terms 
more  conformable  with  the  views  which  you  very  justly  take  of  - 


*  The  repeal  of.  ibe  Orders  io  Council, 
f  The  repeal  of  the  £mbarfo. 
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this  interesting  subject.  I  was  told  (it  was  n«t  said  officially) 
that  the  persons  taken  out  of  the  Chesapeake  would  be  readily 
restored.  The  punrshinent  of  the  officer  (otherwise  than  by  his 
recall,  which  has  been  done)  will,  perhaps,  form  the  greatest  emr 
barrassment ;  but  I  will  endeavour  to  ascertain  informally  what 
will  be  done  on  that  and  every  other  part  of  the  case.  My  sole 
object  will  be,  of  course,  toJead  them,  as  occasion  offers,  (as  far 
as  in  my  pow<?r,)  to  do  what  they  ought,  in  the  way  most  for  oiv 
honour.  I  can  the  more  properly  do  this  now,  as  Mr.  Canning 
has  himself  proposed  the  subject  to  me  as  intimibed  above." 

Mr.  PufKNKT  to  Mr.  Madison. 

Private.  ^  Bkighton,  July  lOth^  1808. 

"  Dear  Sir, — I  had  the  honour  to  write  you  a  short  letter,  by 
Mr.  Temple  Bowdoin,  dated,  I  think,  on  the  29th  of  last  month, 
of  which  (not  having  it  here)  I  cannot  now  send  a  duplicate.  It 
stated  that  I  had  received  by  the  British  packet  a  duplicate  of 
your  despatch  by  the  St.  Michael — ^that  1  had  just  had  an  inter- 
view with  Mr.  Canning — and  that  there  was  reason  to  believe  that 
the  object  mentioned  in  that  despatch  might  be  accomplished  upon 
my  authorizing  the  expectation  which  it  suggests.  It  was  arranged 
between  Mr.  Canning  and  myself  that  another  interview  should 
take  place  about  this  time,  and  that  he  should  send  me  a  private 
note  to  Brighton,  (where  1  am  come  for  a  few  weeks  on  account 
of  my  health,)  appointing  a  diay  for  that  purpose.  I  have  not 
yet  received  this  note ;  but  am  confident  I  shall  have  it  tb-mol*- 
row  or  next  day.  J  shall  set  out  for  London  the  moment  it 
reaches  me.  ,  . 

^  I  stated  in  the  letter,  abovementioned,  that  I  was  told  by  Mr. 
.  Canning  (extra  officially)  that  there  would  be  no  objection  here 
to  restore  th#»  men  taken  from  the  Chesapeake ;  and  I  suggested 
a  hope  that  (except  as  to  the  punishment  of  Berkeley)  there  would 
.  not  be  much  difficulty  in  inducing  them  to  propose  in  a  proper 
manner  suitable  reparation  for  that  aggressicm.  This  matter  I 
will  endeavour  to  ascertain  fully  at  our  ne  xt  meeting. 

'^  I  write  this  with  the  view  of  sending  it  by  the  packet.  News- 
papers have  been  and  will  be  sent  by  other  opportunities.     They 
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ace  higMy  intevtsHiig. with  reference  to  Spain.*  I  encloie  a  part 
of  Cobbett's  Register  of  last  night,  (the  residae  frill  go  with  the 
packets  o.f  newspapersj). containing  the  British  order  iii  council 
that  hostUittes  shall  cease  with  Spain^  &c.,  and  the  prtwogation 
•speech."         ,  ^ 

Mr.  PuoqviT  to  Mr^  Maqison. 

FnvaU.  ,  .       <<  Avjgust  XTth^  1808. 

<<  Dear  Sia^ — I  omitted  to  mfotioo  in  my  late  lecterv  that,  at 
4ny  second  interview  with  Mv*  Canning,  he  suggested  incidental- 
ly that  the  late  orders  in  council,  or  proclamation  relative  to  Spain 
opened  the  ports  of  that  country,  not  in  the  occupation  of  France, 
to  a  direct  trade  betWMn  those  ports  and  the  United  States. 

^  As  1  had « in  view  a  complete  relocation  of  the  orders  of 
January  and  November,  1807>  and  the  orders  founded  upon  them, 
I  did  not  think  it  right  to  appear  to  attach  any  importance  to  this 
suggestion,  very  carelessly  thrown  out^  by  asking  explanations ; 
and  I  was  the  less  inclined  to  do  so,  as  I  still  adhered  to  my 
opinion  that  there  could  be  no  compromise  with  their  present 
system.  ■ 

'<  The  same  reasons  (and  others,  indeed,  with  which  it  is  not 
necessary  to  trouble  you)  prevented  me,  even  after  my  last  uiter« 
;^iew  with  Mr.  Canning,  from  inviting  any  formal  assurances  on 
this  point ;  but,  as  the  real  eflect  of  the  orders  or  proclamation  of 
th^  4th  of  July  began  to  be  doubted,  and  it  might  be  dfslrable 
io  have  those  doubts  removed,  I  did  not  think  it  improper  to  en- 
comiBge  an  application  on  the  subject  to  the  Board  of  Trade  by 
some  merchants  in  the  city. 

^  You  wilUfind  a  popy  of  theur  inquiries'  (less  extensive  than 
they  ought  too  have  been)  and  of  the  answers  of  the  Board  in 
the  newspapers  of  yesterday,  from  which  it  appears, 
'  'M.  That  American  vessels  may  proceed  from  a  port  in  the 
United  States  with  a  cargo  th^  produce  of  the  United  States,  ^ 
colonial  produce  if  not  iif  the  emmies*  cohmeSf  direct  to  any 
port  in  Spain  or  Portugal  not  in  the  possession  or  under  the  con- 
trol of  the  enemies  of  Great  Britain,  and  letum  back  to  the 
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United  States  direct  with  a  cargo  the  growth  or  produce  of  Spain 
or  Portuj^l. 

^  2.  That  an  American  vessely  having  enter^  a  port  in  Spais 
previous  to  ^e  commencement  of*hostilitiei  by  the  Patriots 
against  France,  mav  proceed  from  such  port  witb  a  cargo,  the 
growth  and  produce  of  Spain,  direct  to  a  port  of  the  United 
SxiHt^s,. unless  the  vessel  entered  in  Jbreach  cf  the  Orders  in 
OnmdL 

'*  You  win  observe  that  'the  answers  are  strictly  confined  to 
the  points  proposed  by  the  que8tiQiis;'but  it.  would  stem  that 
from  these  explanations  oth^s  necessarily  follow." 

•        •.•        •        •>•        •        •        • 

Mr,  PiNKNEv  to  Mr.  Madisok. 

Private.  "  London,  Sept  lOthy  1808. 

"  Dear  Sib^ — I  intended  to  have  enclosed  in  my  private  letter 
of  the  7th,  by  Mr.  Bethune,  who  left  town  on  the  evening  of  that 
day  for  Falmouth,  to  embark  in  the  B.  Packet,  a  triplicate  of  ray 
public  letter  of  the  4th  of  August,  but  in  my  hurry  f  omitted  it. 
I  transmit  it  now  by  Mr.  Young,  our  consul  at  Madrid,  who  is 
about  to  sail  from  Gravesend  for  New- York,  and  I  beg  to  renew 
my  request  that  the  slight  variations  from  the  original  and  dupli- 
cate, which  you  will  find  in  the  lines  marked  in  the  mar^n  with 
a  pencil,  may  be  adopted.  The  only  one  of  these  corrections, 
however,  about  which  1  am  in  the  least  anxious,  is  in  the  foiuth 
paragraph  from  the  end,  which  in  my  rough  draft  reads  4hus,  **  at 
<<  the  close  of  the  interview f  1  iitbsserved,  that,  as  the  footing  upon 
**  which  this  interview  has,  &c."  This  awkward  iteration  of  the 
word  interview,  (if  not  actually  avoided  ip  the  original  and  du- 
plicate, as  perhaps  it  is,)  I  really  wish  corrected. 

"  Mr.  Canning's  reply  to  my  note  not  making  its  appearance, 
I  went  this  morning  to  Downing-street  to  inquire  al>out  it ;  but 
hoth  Mr.  Canning  and  Mr  Hammoqd  were  in  the  country.  I 
shall  not^  omit  to  press  for  the  answer  (without,  however,  giving 
unnecessary  offence)  until  I  obtain  it,  or  have  the  delay  explained. 
It  is  p«>ssible  that,  when  received,  it  may  be  found  to  adopt  our 
proposal,  and  that  they  aremerely  taking  time  to  connect  with 
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their  compliance  a  lon^  vindication  of.  their  orders.  This*  is  one 
way-  of  accounting  foj  the  dt^lay. 

<^  It  is  also  possible  that  they  are  actnally  undecided,  and  that 
they  wish  to  proscrastinate  and  keep  back  their  answer  until  they 
ean^ understand  by  the  B.  Packet  (eipected  very  soon)  the  work- 
ings of  the  embargo,'  nnd  of  the  Spanish  views  in  America  ;.  un- 
til they-  can  take  measure  of  our  elections  ;  lintil  they  can  ascer-r 
ta  n  what  is  to  be  tKe  course-  of  France  towards  us ;  until  the'stfte 
of  '  .urope,  so  Mattering  to  their  hopes,  shall  improve  yet  more, 
or  a|  any  rate  be  past  the  dart'ger  of  a  relapse,  Ssc.  &c.  All  this 
h  possible;  but  I  concinue  to  think  that  they  will  reject  what  I 
have  proposed.  Their  present  elevaUon  is  exactly  calculated 
(aided  by  false  estimates  of  America)  to  mislead  them  to  such  a 
conclusion.  They  are  hardly  in -a  temper  of  mind  to  appreciate 
the  motives  of  the  President's  conduct.  The  chances  are  that 
thay  will  ascribe  fhe  assurances  I  have  been  authorized  to  give 
them,  as  to  the  embargo  law,  to  a  mere  anxiety  to  get  rid  of  that 
law ;  and  that  they  will  only  see  in  those  assurances  a  pledge 
that  we  are  heartily  tired  of  our  actual  positioo,  and  are  ready 
to  aband«m  it  at  any  rate.  They  will  be  apt,  in  a  word,  to  pre- 
sume (believing,  as  I  am  sure  they  do,  that  we  will  not  venture 
upon  extremities  with  them)  that,  by  holding  off,  they  will  com- 
pel us  to  retract  our  late  measures  (the  most  wise  and  honourable 
ever  ad'cfpted  by  a  {government)  and  to  fall  at  their  feet.  \  ou 
must  not  be  surprised  if  they  should  be  found  to  expect  even 
more  than  this  from  the  pressure  of  the  embargo.  I  allude  to  the 
influence  which  many  hope  it  will  have  upon  our  elections,  in 
bringing  about, a  change  of  men  as  well  as  of  measures,  *  In  this 
I  trust  they  will  be  signally  disappointed. 

If  (party  spirit  out  of  the  question)  the  conduct  of  our  govern- 
m(^nt  towards  the  two  powers  that  keep  the  world  in  an  uproar 
with  their  quarrel  has  been  weally  disapproved  in  the  United 
States,  the  overture  just  made'  to  both  cannot  fail  to  subdue  it. 
I  anticipate  from  it  a  perfect  union  of  sentiment  in  favour  of  any 
attitude  which  it  may  be  necessary  to  take.  It  puts  us  so  une- 
quivocally in  the  right,  that,  although  we  were  not,  I  think,  bound 
to  make  it,  it  is  impossible  not  to  rejoice  that  it  has  been  made. 
In  any  event  it  must  be  sdutary  andteust  do  us  honour.    The 
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oTertore,  however,  would  seem  to  be  more  adYt^tageoas  to  Great 
Britain  than  France.  For  if  you  should  take  off  the  emtMrga 
as  to  France  and  continue  it  as  to  Great  Britain,  your  proceed- 
ing would  have  little  substance  in  it,  considered  as  a  benefit  t» 
France,  unUss  and  until  you  went  to  war  against  Grtai  Britain, 
But  the  converse  of  this  would  have  a  vast  effect  in  faTour  of 
Great  Britain,  whether  you  went  to  war  with  France  or  noC 

p*^  it  does  not  follow,  ^nd  certainly  is  not  true,  that  the  over- 
ture is  for  that  reason  unjust  to  France;  ^though  I  thtDk  it  the 
clearest  case  in  the  world  th|it  Great  Britain  is  (at  least)  tit  jmK 
delicto  with  France  on  the  subject  of  that  code  of  violence  which 
drives  neutrals  from  the  seas  luid  justice  from  the  world. 

^  It  is  said  here,  by  those  whd  affect  to  know,  that  a  concilia- 
tory conduct  by  France  towards  the  United  States  will  noC  be 
acceptable  to  this  government;  and  certainly  IVIarriottV book 
affords  some  reason  for  suspicion  that  a  repeal  of  the  French 
decrees  would  not  be  followed  by  that  of  the  British  orders. 
Such  infatuation  is  scarcely  credible,  yet  it  would  not  be  much 
worse  than  tlieir  present  backwardness  to  avail  themselves  ol 
what  has  lately  been  said  to  them. 

<^  After  all,  it  will  be  safest  {for  a  time  longer)  to  keep  ojunioi} 
l»  much  as  possible  in  suspense — and  I  need  nDot  repeat  mj 
assurances  that  the  moment  i*  receive  the  information  I  am  ex- 
pecting, BO  efibrt  shall  be  spared  to  put  you  in  possession  of  itr 

Mr.  PiMKifST  to  Mr.  Madisok. 

Private.  <<  LoNpoM,  Sept.  21, 1808. 

^  DcAR  Sia^— The  Hope  arrived  at  Cowes  from  France 
the  13th. 

^  Not  having  heard  from  Mr.  Canning,  although  he  reitirned 
to  London  the  l6th,  I  caNed  agajn  yesterday  at  Downing-streec^ 
and  was  assured  that  the'answer  to  my  note  would  be  sent  to- 
night or  early  to-morrow  morning.  Mr.  Atwater  will  of  course 
be  able  to  leave  town  on  Friday,  and  embark  oo  Saturday  with 
a  copy  of  it 

*<  I  have  been  told  since  the  arrival  of  the  last  British  packet 
(but  do  not  believe  it)  that  there  is  more  probability  than  I  had 
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anticipated;  that  the  late  events  in  Spain  and  Pfsrtugal  (which 
ought  not  to  b^  considered  as  deciding  any  thing.)  wi(l  have  an 
effect  on  public  opinion  in  America  against  the  continuance  of 
the  embargo,  and  favoacable  to  all  the  pmrposes  of  Great  Britain^ 
If  this  were  true,  I  should  think  It  whs  deeply  to  be  lamented*  I 
may  mistmderstand  the  i  subject ;  hot  1  cannet  persuade  vyselT 
that  any  tfaufig  that  has  happened  on  this  side' of  the  Atlantic, 
ought  to  induce  as  in  any  degree  to  retreatt  from  our  present 
system. 

"  If  we  should  resolve  to  Jrade  with  Spain  and  Portugal 
(Great  Britain  and  France  persisting  in  their  orders  and  decrees) 
in  any  way  to  which  Great  Britain  woold.not  ohjeot,  we  must 
suspend  the  embargo  as  to  those'  countries  only,  or  as  to  those 
countries  and  Great  Britain^  or  we  must  repeal  it  altogether. 

^'  The  temptation  to  the  first  of  these  oourses  is,  even  in  a 
ccHnmercial  sense,  inconsiderable — the  objection  to  it  endless. 
The  object  to  be  gained  (if  no  more  was  gained  than  ought  to  be 
gained)  would  be  triflmg.  There  could  indeed  be  no  gain.  An 
inadequate' market  redundantly  supplied  would  be  more  injt^- 
rious  than  no  market  at  all ;  it  would  be  a  lure  to  destruction 
and  nothing  more.  A  suspension  of  the  embargo,  so  limited  in 
its  nature  as  this  would  be  (supposing  it  to  be  in  fact  what  it 
wobid  be  in  form)  would  have  a  most  unequal  and  invidious 
operation 'in  the  dtflferent  quarters  of  the  Union,  of  which  the  va- 
rious commodities  would  not  in  the  ports  of  Portugal  and  Spain 
be  in  equal  demand. 

<^  A  war  with  France  would  be  inevitable — and  .such  a  war, 
(so  produced)  from  which  we  could  not  hope  to  derive  either 
honour  or  advantage,  would  place  us  at  the  mercy  of  Great 
Britain,  and  on  that  account  would  in  the  end  do  more  to  cripple 
Hnd  humble  us,  than  any  disaster  that  tould  otherwise  beftd  us. 

<^  The  actual  state  of  Spain  and  Portugal  is  moreover  not  to 
l)c  relied  upon.  My  first  opinion  on  that  subject  remains  ;  but 
even  the  most  sanguine  will  admit  that  there  is  great  room  lor 
Joubt.  The  Gmperor  of  France  is  evidently  collecting  a  mighty 
force  for  the  reduction  of  Spain;  and  Portugal  nmst  share  its 
fate.  And  even  if  that  force  should  be  destined  (as  MMn'e  sup*^ 
loose)  first  to  contend  with  Austria^  the  speedy  subjugation  of 
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Spain  is  not  the  less  ceitain.  If  Franca  should  socceed,  Spaii 
and  Portu^l  wiHiId  a|;ain  fall  undet  die  Briti&ii  orders  i>t  \o- 
vembtHT,  as*  well  as  under  the  ^iperation  of  the  French  decnt^ 
Our  cargoes  would  scarcely  have  foand  thi*ir  way  to  the  oc^ao 
in  search  of  the  boasted  market,  before  they  would  beooce  muK 
m  a  state  of  prohibition^  and  we  should,  in  the  mean  time  have 
incurred  the  scandal  of  sufiering  an  improvident  thirst  of  gaio  to 
seduce  us  from  our  principles  into  a  dilemma  presenting  no  alter- 
native  but  loss  in  all  the  senses  of  the  word. 

^  But  it  is  not  even  certain  wjiat  Great  Britain  would  herseli' 
finally  say  to  suck  a  partial  suspension  of  the  embargo.     She 
would  doubtless  at  Jirst  approve  of  it     But  her  ultimate  caurst 
(especially^if  war  between  France  and  the  United  States  wtiT 
not  the  immediate  consequence,  or  if  the  measure  were  eTentuaUv 
less  beneficial  to  hefself  than  might  be  supposed  at  the  outs^K; 
ought  not  to  be  trusted.     That  she  should  approve  -at  fir^^  b 
hardly  to  be  questioned,  and  the  considerations  o(K>n  which  i^bt 
would  do  so,  are  precisely  those  which  should  dissuade  us  from 
it.     Some  of  these  are — the  aid  it  would  afibrd  to  her  allies,  as 
well  as  to  her  own  troops  co-operating  with  them,  and  its  conse- 
quent tendency  to  destroy  every  thing  like  system  in  our  conduct 
— its  tendency  to  embroil  us  with  France,  its  tendency  to  iiKiuce 
us,  by  overstocking  a  limited  market,  to  make  our  commodiiies  of 
no  value — ^to  dissipate  our  capital-:- to  ruin  our  merchants  wiih- 
out  benefiting  our  agriculture — to  destroy  our  infant  manufactures 
without  benefiting  our  commerce — its  tendency  lo  habituate  us  to 
a  trammelled  trade,  and  to  fit  us  (or  a^cquiescence  in  a  maritime 
despotispa.     But  there  are  other  reasons — our  trade  with  >palo 
and  Portugal,  while  it  lasted,  would  be  a  circuitous  one  with 
Great  Britain  and  her  colanieSj  for  their  benefit.     <  hir  produc- 
tions would  be  carried  in  the  first  instance  to  Spain  and  Portu- 
gal, would  be  bought  there  for  British  account^  and  would  find 
their  way  to  the  West  Indies  or  centre  here,  as  British  conve« 
nience  might  i*equire,  and  thus  in  eflfect  th*»  embargo  be  removed 
jas  to  Great  Britain,  while  it  continued  as  to  France,  and  w^  j 
professed  to  continue,  it  as  to  both.     And  if  any  profits  shoul. 
arise  from  this  sordid  traffic,  they  would  b(>come  a  fund,  ti^  eoi- 
ble  us  to  import  into  the  United  States  directly  or  indirecdj  iV* 
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manufacture  of.  Great  BritaiD,  and  thus  rdieve  her  in  another 
way,  while  her  orders  would  prevent  us  from  receivinf;  the 
Gommodfties  of  her  enemy.  It  would  be  far  better  openly  to 
take  off  the  embargo  as  to  Great  Britain,  than  while  affecting  to 
continue  it  as  to  that  power  to  do  what  must  rescue  her  com- 
pletely (and  that  too  without  advantage  to  ourselves)  from  the 
pressure  of  it,  at  the  same  time  that  it  would  promote  her  views 
against  France  in  Portugal  and  Spain. 

^<  As  to  withdrawing  the  embargo  as  to  Great  Britain,  as  well 
as  Spam  and  Portugal,  while  the  British  orders  are  unrepealed, 
die  objections  to  that  coarse  are  just  as  strong  now  as  they  were 
four  months  ago.  The  change  in  Spain  and  Portogal  (if  it  were 
even  likely  to  last)  cannot  tcibch  the  principle  of  the  embargo,  as 
regards  Great  Britain,  who  re-asserts  her  orders  of  November,  in 
the  very  explanations  of  the  4th  July,  under  which  we  must  trade 
with  those  countries,  if  we  trade  with  them  at  all.  If  we  include 
Great  Britain  in  the  suspension,  and  exclude  France,  we  do  now 
what  we  have  declmed  to  do  before,  for  the  sake  of  a  delusive 
commerce,  which  may  perish  before  it  can  be  enjoyed,  and  can- 
not in  any  event  be  enjoyed  with  credit,  with  advantage,  or  even 
with  safety.  We  take  part  at  once  with  Great  Britain  against 
France,  at  a  time  the  least  suited  that  could  be  imagined  to  such 
b  determination,  at  a  time  when  it  might  be  said  we  were  em- 
boldened by  French  reverses,  to  do  what  before  we  could  not 
resolve  upon,  or  even  tempted  by  a  prospect  of  a  scanty  profit, 
exaggerated  by  our  cupidity  and  impatience  to  forget  what  was 
due  to  consistency,  to  character  and  permanent  prosperity.  We 
sanction  too  the  maritime  pretensions  which  insult  and  injure  us ; 
we  throw  ourselves,  bound  hand  and  foot,  upon  the  generosity 
of  a  government  that  has  hitherto  refused  us  justice,  and  all  this 
when  the  affair  of  the  Chesapeake,  and  a  host  of  other  wrongs, 
are  unredressed^  and  when  Great  Britain  has  just  rejected  ah 
overture  which  she  must  have  accepted  with  eagerness  if  her 
views  were  not  snch  as  it  became  us  to  suspect  and  guard  against. 

To  repeal  the  embargo  altogether  would  be  preferable  to  either 
of  the  other  courses,  but  would  notwithstanding  be  so  fatal  to  us 
in  all  respects,  that  we  should  long  feel  the  wound  it  would 
inflict,  unless  indeed  some  other  expedient,  as  strong  at  least  and 
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as  efficacious  in  all  its  bearings,  can  (as  I  fear  it  cannot)  be  sub- 
stituted in  its  place. 

*^  War  would  seem  to  be  the  unavoidable  result  6f  such  a  step. 
If  our  commerce  sliould  not  flourish  in  consequence  of  this  mea- 
sure, nothing  would  be  gained  by  it  but  dishonour ;  and  how  it 
could  be  carried  on  to  any  valuable  purpoib  it  would  be  difficult 
to  show.  If  our  commerce  tkoM  flourish  in  spite  of  French  and 
British  edicts,  and  the  miserable  state  of  the  worid,  in  spite  of 
war  with  France,  if  that  should  happen,  it  would,  I  doubt  not,  be 
assailed  in  some  other  form.  The  spuit  of  monopoly  has  seized 
the  people  and  government  of  this  country.  We  shall  not 
under  any  circumstances  be  tolerated  as  rivah  in  navigation  and 
trade — ^it  is  in  vain  to  hope  that  Great  Britain  will  voluntarily 
foster  the  naval  means  of  the  United  States.  All  her  prejudices — 
all  her  calculations  are  against  it.  Even  as  allies  we  should  be 
subjects  of  jealousy.  It  would  be  endless  to  enumerate  in  detail 
the  evils  which  would  cling  to  us  in  this  new  career  of  vaasallage 
and  meanness,  and  tedious  to  pursue  our  backward  course  to  the 
extinction  of  that  very  trade  to  which  we  had  sacrificed  every 
thing  else. 

<<  On  the  other  hand,  if  we  persevere  we  must  gain  our  pur- 
pose at  last  By  complying  with  the  little  policy  of  the  moment, 
we  shall  be  lost.  By  a  great  and  systematic  adherence  to  prin- 
ciple, we  shall  find  the  end  to  our  difficulties.  The  embargo  and 
the  loss  of  our  trade  are  deeply  felt  here,  and  will  be  felt  with  more 
severity  every  day.  -  The  wheat  harvest  is  like  to  be  alarmingly 
short,  and  the  state  of  the  continent  will  augment  the  evil.  The 
discontents  among  their  manufacturers  are  only  quieted  for  the 
moment  by  temporary  causes.  Cotton  is  rising,  and  soon  will 
be  scarce.  Unfavourable  events  on  the  contipent  will  subdue 
the  temper  unfriendly  to  wisdom  and  justice  which  now  prevaib 
here.  But  above  all,  the  world  will  I  trust  be  convinced  that 
our  firmness  is  not  to  be  shaken.  Our  measures  have  not  been 
without  efiect.  They  have  not  been  dedsivcj  because  we  have 
not  been  diought  capable  of  persevering  in  self  denial,  if  that  can 
be  called  self  denial  which  is  no  more  than  prudent  abstinence 
from  destruction  and  dishonour. 
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^  I  ought  to  mention  that  I  have  been  to]d  by  a  most  respect- 
able American  merchant  here,  that  large  quantities  of  silch 
^roollen  cloths  as  are  prohibited  by  our  non-importation  act,  have 
been  and  continue  to  be  sent  to  Canada,  with  the  view  of  being 
smuggled  into  the  United  i^tates* 

"  I  beg  you  to  excuse  the  frequency  and  lepgth  of  my  private 
letters. 

^  I  need  not  tell  you  that  I  am  induced  to  trouble  you  with 
my  hasty  relSections,  because  I  think  you  stand  in  need  of  them. 
1  give  them  merely  because  I  believe  that  you  are  entitled  to 
know  the  impressions  which  a  public  servant  on  this  side  of  the 
water  receives  from  a  view  of  our  situation." 

^'  P.  S.  Sept.  24th.  Mr.  Canning's  answer  received  last 
night  confirms  all  my  late  anticipations.  It  is  a  little  extraordi- 
nary that  if  a  written  proposal  was  required  from  me  with  the 
idle  motive  mentioned  in  ihe  accompanying  papersj  no  such  mo- 
tive was  suggested  at  the  time,  and  even  that  other  motives  were 
suggested.  The  fact  probably  is  that  they  wished  to  evade  the 
overture,  and  hoped  that  it  would  not  be  formally  made.  Being 
made  it  was  difficult  to  dispose  of  it,  ahd  hence  the  delay.  Be- 
fore any  public  use  is  made  of  Mr.  Canning's  statement,  I  should 
wish  my  reply  to  be  received.'' 

[In  order  to  understand  the  above  passage,  it  is  necessary  to 
observe,  that  Mr.  Canning  in  a  letter  accompanying  his  note  of 
the  23d  September,  1808,  in  reply  to  Mr.  Pinkney's  overture  on 
the  subject  of  the  repeal  o(  the  orders  in  council,  had  stated,  as 
a  reason  for  requiring'  their  communications  to  be  in  writing,  the 
misrepresentation  which  had  taken  place  in  America  of  former 
conferences  between  them,  at  the  same  time  adding ;  ^<  You  gave 
,me  on  that  occasion  the  most  satisfactory  proof  that  such  misre- 
presentation did  not  originate  with  you,  by  communicating  to 
'  /ne  that  part  of  your  despatch,  in  which  the  conferences  particu- 
larly referred  to  were  related,  and  related  correctly;  but  this 
very  circumstance,  while  it  establishes  your  personal  claim  to 
entire  confidence^  proves,  at  the  same  time,  that  a  faithful  report 
of  a  conference  on  your  part,  is  not  a  security  against  its  misre- 
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presentation."  In  his  reply  to  this  tetter,  Mr.  Finkney  observed,  ) 

thdi  uo  |*erson  could  be  less  disposed  than  he  was  to  find  f-iult 
with  the  object  of  Mr.  Canning's  letter^  which  appeared  to  be  to  ^ 

guard  against  all  misrepresentation  of  what  had  passed  in  their  1 

late  interviews  ^  beyond  what  yoa  find  recorded  In  mj  note. 
You  have  told  n|^  that  \  have,  personally,  no  concern  ip  that 
object,  and  i  did  not  require  to  be  told  that  my  government  has 
9S  little.  I  understand,  indeed,  that  the  circumstance  which  has 
suggested  a  peculiar  motive  for  this  proceeding  was  one  of  those 
newspaper  misrepresentations  which  every  day  produces  where 
the  press  is  free,  which  find  no  credit  and  beget  no  consequence^ 
and  for  which  it  is  greatly  to  be  feared  ^our  expedient  will  pro- 
vide no  remedy.  Of  my  conduct,  when  that  circumstance  oc- 
curred, in  giving  you  unsolicited  proofs  that  1  had  transmitted  to 
Mr.  Secretary  Madison  a  faithful  report  of  oor  conferences,  mis- 
taken by  public  rumour  or  private  conjecture,  it  is  not  necessary 
for  me  to  speak,  for  you  have  yourself  done  justice  to  it." 

[I'he  following  extracts  from  Mr.  Pinkney's  official  reply  to 
Mr.  Canning's  letter,  seem  also  to  be  necessary  to  the  understand- 
ing of  the  remarks  which  he  afterwards  makt^s  upon  it  in  a  pri- 
vate letter  to  Mr.  Madison.  He  recapitulates  what  had  passed 
in  conference  between  him  and  Mr.  Canning,  and  states  in  a  con- 
dense form  the  arguments  by  which  he  supported  the  proposal 
he  had  made.] 

<<  I  meant  to  suggest,  then,  that  upon  your  own  prindples  it 
would  be  extremely  difficult  to  decline  Jtky  proposal ;  that  your 
orders  inculcate,  as  the  duty  of  neutral  nations,  resistance  to  the 
maritime  decrees  of  France,  as  overturning  the  public  law  of  the 
world,  and  professedly  rely  upon  that  dnty,  and  an  imputed 
abandonment  of  it  for  their  inducement  and  their  justification ; 
that  of  those  orders,  that  of  the  7th  of  January,  1807,  (of  which 
the  subsequent  orders  of  November  are  said,  in  your  official  re^ 
ply  to  mv  note  of  the  23d  of  August,  to  be  only  an  extension, 
(<^  an  extension  in  operation  not  in  principle,")  was  promulgated 
and  carried  into  effect  a  few  weeks  only  after  the  Berlin  decree 
had  made  its  appearance,  when  the  American  government  cotdd 
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not  possibly  know  that  such  a  decree  ezistedi  when  there  had 
been  no  attempt  to  enforce  it,  and  when  it  had  become  probable 
that  it  would  not  be  enforced  at  all,  to  the  prejudice  of  neutral 
rights ;  that  the  other  orders  were  issued  before  the  American 
government^  with  reference  to  any  practical  violation  of  its  rights, 
by  an  attempt  to  execute  the  Berlin   decree  in  a  sense  different 
from  the  stipulations  of  the  tieaty  subsisting  between  the  United 
States  and  JPrance,  and  from  the  explanations  given  to  General 
Armstrong  by  the  French  Minuter  of  Murine,  and  afterwards 
impliedly  confirmed  by  M.  Champagny,  as  iTell  as  by  a  corres- 
pondent practice,  had  any  sufficient  opportunity  af  opposing  that 
decree,  otherwise  than  as  it  did  oppose  it ;  that  your  orders,  thus 
proceeding  upon  an  assumed  acquiescence  not  existing  in  fact,  re- 
taliated prematurely,  and   retaliated  a  thousand  fold,  through 
the  rights  of  the  United  States,  wrongs  rather  threatened  than 
felt,  which  you  were  not  authorised  to  presume  the  United  States 
would  not  themselves  repel,  as  their  honour  and  their  interests 
required ;  that  orders,  so  issued,  to  say  the  least  of  them,  were 
in   unseasonable   interposition  between    the  injuring    and   the 
injured  party,    in  a  way  the  most  fatal  to  the  latter ;  that   by 
aking  justice  into  your  own  handff  before  you  were  entitled  to 
Jo  so,  at  the  expense  of  every  thing  like  neutral  rights,  and  even 
it  the  expense  of  ather  rights  justly  the  objecu  of  yet  greater 
^nsibility,  and  by  inflicting  upon  neutral  nations,  or    rathtt 
jpon  the  United  States,  the  only  neutral  nation,  injuries  infi- 
litely  more  extensive  and  severe  than  it  was  in  the  power  of 
France  to  inflict,   you  embarrassed  and  confounded,  and  ren- 
dered impracticable,  that  very  renstance  which  you  demanded 
>f  us :  that  very    proposal  destroyed   all   imaginable  motives 
or  continuing,  whatever  might  have  been  the  BMrttves  for  adopt- 
ng,  this  new  scheme  of  warfare;  that  it  enabled  you  to  withdraw, 
ritii  dignity  and  even  with  advantage,  what  shovld  not  have 
;oroe   between  France  and  us ;  that  its  neoasary  tendency  was 
to  place  us  at  issue  with  that  power,  or  in  other  words,  in  the 
precise  situation  in  which  you  have  maintiMacd   we  ought  to  be 
>laced,  if  it  should  persist  in  its  obnoixiow  edicts  f  thai  the  con- 
inuance  of_  our  embargo,  so  modified,  would  be  at  least  equiva- 
ant  to  your  orders ;  for  that,  m  their  most  efficiMit  state,  your  or- 
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ders  could  do  no  more  as  regards  the  United  States,  than  cut  aiT 
their  trade  with  France  and  the  countries  connected  with  her; 
and  that  our  embargo,  remaining  as  to  France  and  those  countriesj 
would  do  exactly  the  same ;  that  if  the  two  courses  were  barelj,  or 
even  nearly  upon  a  level  in  point  oif  expediency,  Great  Britain 
ought  to  bf  forward  to  adopt  that  which  was  consistent  with  the 
rights  and  respectful  to  the  feelings  of  others ;  that  my  proposal, 
however,  had  powerful  recommendations  which  the  orders  io 
council  had  not ;  that  it  would  re-establish^  without  the  hazard  of 
any  disadvantage,  before .  new  habits  had  rendered  it  difficulty  \i 
not  impossible,  a  traffic  which  nourished  your  most  essential 
manufactures,  and  various  other  important  sources  of  your  pros- 
perity ;  that  it  would  not  only  restore  a  connexion  valuable  in  all 
its  views,  but  prepare  the  way  for  the  return  of  mutual  kindness  for 
adjustments  greatly  to  be  desired— and  in  a  word,  for  aQ  those 
Consequences  wlrich  follow  in  the  train  of  magnanimity  and  con- 
ciliation, associated  with  prudence  and  justice. 

<'  Among  the  observations  intended  to  illustrate  my  opinion  of 
the  certain,  probable  and  possible  effects  of  the  concurrent  acts 
which  my  proposal  had  in  view,  were  those  to  which  you  allude 
in  the  sixth  paragraph  of  your  letter«^  Having  staled  that  renewed 
commercial  intercourse  between  Great  Britain  and  the  United 
States  Would  be  the  fiVst  effect,  I  remarked  in  the  progress  of  tiie 
conversation,  that  the  edicts  of  France  could  not  prevent  that  inter- 
course, even  if  France  should  adhere  to  them ;  although  Great 
Britain,  by  her  superior  naval  means,  might  be  able  to  prevent 
the  converse  of  it  ;>  that  the  power  of  France  upon  the  seas  was  in 
no  degree  adequate  Io  such  a  purpose ;  and  if  it  were  otherwise, 
that  it  was  not  to  be'  supposed  that  the  United  States^  resuming 
their  lawful  commerce  with  this  country  after  the  recall  of  the 
British  orders  in  council,  would  take  no  measures  against  sys- 
tematic interruptions  of  that  comm^ce  by  force  and  violence, 
if  such  should  be  attempted. 

*^  If,  when  I  was  honoured  by  the  different  interviews  before 
mentioned,  I  had  been  able  to  conjecture  the  nature  of  the  argu- 
ments which  were  to  have  an  influence  against  my  proposal,  as  I 
now  find  them  stated  in  your  answer  to  my  note,  I  should  proba- 
bly have  ventured  to  suggest,  in  addition  to  the  remarks  actually 
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submitted  to  your  consideration^  that  if  ^<  the  blockade  of  the  Eu- 
ropean continent,?'  by  France  and  the  powers  subservient  to,  or  in 
combination  with  her,  to  which  your  ordf  rs,  as  ^^  a  temperate  but 
determined  retaliation/'  were  opposed,  has  been  <<  raised  even 
before  it  has  been  well  established/'  and  if  <'  that  system"  so  op- 
posedy  ^<  of  which  extent  and  continuity  were  the  vital  princi- 
ples, has  been  broken  Up  inio  fragments  utterly  harmless  and  con- 
temptible," there  seems  scarcely  to  be  left,  in  your  own*  view  of 
the  subject,  any  intelligible  justification  for  perseverance  in  such 
of  the  retaliatory  measures  of  Great  Britain,  as  operate  through 
the  acknowledged  rights  of  a  power  confessedly  no  party  to  that 
combination,  and  ready  to  fulfil  her  fair  neutral  obligations,  if 
yon  will  sufier  her  to  do  so.  Under  such  circumstances,  to  aban- 
don what  is  admitted  to  have  lost  its  only  legitimate  object,  is  nqt 
^<  concession  ;"  it  b  simple  justice. '  To  France,  indeed,  it  might 
be  concession.  But  it  is  not  France,  it  is  the  government  of 
America,  neither  subservient  to  France  nor  combined  with 
France,  a  third  p%rty,  whose  rights  and  interests  your  orders  deep- 
ly affect  without  any  .adeqiiate  necessity,  according  to  your  own 
showing,  that  requires  their  recall,  and  that  too  upon  terms  which 
cannot  but  promote  the  .declared  purposes  of  those  orders,  if  any 
remain  to  be  promoted.  I  say  <<  without  any  adequate  necessity, 
according  to  your  own  showing ;"  for  I  am  persuaded.  Sir,  you 
do  not  mean  to  tell  us,  as  upon  a  hasty  perusal  of  your  answer 
to  my  note  might  be  imagined,  that  those  rights  and  interests  are 
to  be  set  at  nought,  lest  ^  a  doubt  should  remain  to  distant  times 
of  the  determination  and  the  ability  of  .Great  Britain  to  have  con- 
tinued her  resistance,"  or  thfit  your  orders  may  indefinitely  give  a 
new  law  to  the  ocean,  lest  the  motive  to  their  repeal  should  be 
mistaken  by  your  eneqiy.  If  this  might,  indeed,  be  no,  you  will 
permit  me  to  say  that,  highly  as  we  may  be  disposed  to  prize  the 
firm  attitude  and  vast  means  of  your  counfk*y  at  this  eventful  mo- 
ment, it  would  possibly  suggest  to  some  minds  a  reluctant  doubt 
on  the  subject  of  your  observation,^'^  that  the  strength  and  power 
of  Great  Britain  are  not  for  herself  only^  but  for  the  worid."' 

<<  I  might  also  have  been  led  to  intimate  that  my  proposal 
would  apparently  lose  nothing  by  admitting  that,  ^'  by  some  un- 
fortunate concurrence  of  circumstances,  withosit  any  hostile  inten- 
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tion,  the  American  embargo  did  come  in  aid  of  ^  the  beforr 
mentioned  blockade  of  the  European  continent,  precisely  at  the 
very  moment  when,  if  that  blockade  could  have  succeeded  at  all^ 
this  interposition  of  the  American  government  would  most  effec- 
tually have  contributed  to  its  success."  Tet  I  should  probably 
have  thought  myself  bound  fo  remind  you  that,  whatever  may  be 
the  truth  of  thti  speculation,  the  same  embargo  withheld  ctor 
tonnage  and  our  productions  from  that  communication  with  the 
colonies  of  your  enemies  and  with  the  European  continena,  which 
you  had  asserted  your  right  to  prevent ;  which,  as  a  direct  com- 
munication, (with  the  continent)  you  had  in  fact  prcMbiied; 
which,  even  through  British  ports,  or  in  other  quaTified  fonns,  you 
had  professed  to  tolerate,  not  as  that  which  could  be  claimed,  but 
as  an  indulgence  that  could  at  any  time  f>e  withdrawn ;  which, 
as  a  traffic  for  the  United  States  to  engage  in,  you  had  at  least 
discouraged,  not  only  by  checks  and  difficulties  in  the  way  of  iia 
prosecntion,  but  by  manifesting  your  intention  to  mould  if  into 
all  the  shapes  which  the  belligerent,  fiscal,  or  other  pfcnliar 
policy  of  Great  Britain  might  require,  and  ^to  subject  it  to  the 
exclusive  jurisdiction  of  her  municipal  code,  armed  with  all  the 
prerogatives  of  that  universal  law  to  which  nations  are  accns- 
tomed  to  look  for  the  rights  of  neutral  commerce." 

Mr,  PiNKNET  to  Mr,  Madison. 

Priffate.  **  London,  October  11/*,  1808. 

<<  DsAR  Sir, — ^I  am  not  able  to  judge  whether  my  reply  f 
Mr.  Canning's  letter  (enclosed  in  my  public  despatch)  will  be 
approved-  by  the  President.  I  need  not  say  that  I  hope  it  will. 
At  any  rate  it  can  do  no  harm,  as  it  is  simply  my  act  What  will 
be  its  reception  here  I  know  not.  If  ill  received,  as  perhaps  it 
may  be,  although  perfectly  polite,  it  can  affect  only  myself.  This 
last  reflection  suggests  another.  I  can  say  with  perfect  truth 
that  I  have  no  desire  to  remain  here  a  moment  longer  than  I 
ought.  Dispose  of  me,  therefore,  as  shall  be  thought  best,  and 
do  not  think  that  1  am  inclined  to  overrate  myself,  if  I  add,  that 
I  beg  you  in  any  event  to  be  assured  of  my  unshaken  attachment 
and  best  services. 
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"  Mr.  Canning's  answer  to  my  note  and  the  accompanying 
letter  will,  no  doubt,  be  well  considered  and  thoroughly  under- 
stood. (  may  misconceive  them,  btit  I  suppose  them  to  be  at 
once  insulting  and  insidious  ;  and  have  endeavoured  in  my  reply 
to  counteract  their  purposes  without  giving  just  cause  of  offence. 

*<  I  need  not  dissect  to  you  these  papers ;  but  1  must  make 
one  remark  upon  them.  The  answer  contains  an  insinuation, 
5carcely  to  be  mistaken,  that  our  embargo  was  concerted  witli 
France,*  and  the  letter  endeavours  to  provide  evidence  of  that 
concert  t>y  its  account  of  what  I  said  to  Mr.  Canning  upon  the 
nature  and  origin  of  the  embargo.  It  has  always,  as  you  know, 
been  a  favourite  purpose  here  to  make  out  that  the  President 
knew  n<>thing  of  the  British  orders  of  November,  at  the  date  of 
the  message  recommending  that  measure.  The  inference  from 
this  fact  once  established,  would  "be,  among  other  thin^,  that 
there  could  be  no  inducement  for  including'  Great  Britain  in  the 
embargo  but  an  attac||;aent  to  the  French  system  of  "  a  block -^ 
ade  of  tht"  continent.".  You  will  find,  if  occasion  should  arrive, 
that  we  shall  be  accused  by  this  government,  much,  more  dis- 
tinctly than  in>Mr.  Canning's  paper,  of  having  been  parties  to 


•  u  The  {^oyernoujnt  of  the  United  Stalos  is  not  now  to  be  ioformed  that 
the  Berlin  decree  of  November  21st,  1806,  wds  the  practical  commence- 
ment  ofao  attempt,  not  merely  to  check  or  impair  the  prosperity  of  Great 
Britain,  but  c^tarly  to  annihilate  her  political  existence, throa^h  the  ruin 
of  her  coodmercial  prosperity  ;  Ihst  in  this  attempt  almost  all  the  powers 
of  the  European  continent  have  been  compelled*  more  or  less,lo  co-ope- 
rate ;  and  that  the  American  embargo,  though  most  assuredly  not  intended 
to  that  end,  (for  America  can.  have  no  real  interest  in  the  subversion  of 
the  British  power,  and  herruleri  are  too  enlightened  to  act  from  any  im- 
pulses against  the  real  interest  of  their  country,)  but  by  some  unfortunate 
ooncurreDce  of  circiimstances,  without  any  hostile  intention,  the  American 
embargo  did  come  iu  aid  of  the  *^  blockade  of  the  European  ^oatinent,'* 
precisely  althe  very  moment  when,  if  that  blockade  could  have  8acc(*eded 
at  all,  this  interposition  of  Ifae  American  government  would  most  effec- 
tually have  contributed  to  its  success. 

*^  To  this  universal  combination,  his  Majesty  has  opposed  a  temperate, 
but  a  determined  retaliation  upon  the  enemy  ;' trusting  that  n  ftrm  resist- 
ance would  defeat  this  project,'  bat  knowing  that  the  smallest  coocenion 
would  infallibly  eiieoanige  a  perseverance  ia  it.'* 
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what  that  paper  calls  the  '^  universal  combincUion.^^  I  have 
thought  it  my  indispensible  duty  to  repel  in  few  words  the  above 
insinuation  without  appearing  to  understand  it,  and, .in*  order  to 
defeat  the  intended  proof  of  it,  to  state  explicidy  what  I  reaUy 
did  say  to  Mr.  Canning  about  the  embargo.  You  will,  I  am 
persuaded,  be  of  opinion  that  the  course  I  have  pursued  was  ab- 
solutely forced  upon  me.  Nothing  could  be  more  disagreeable 
than  such  a  discussion  ;  but  I  think  I  should  have  forgotten  what 
was  due  to  my  country's  honour,  as  well  as  to  my  own,  if  I  had 
declined  it.* 


*  ^  My  sogg^estions  were  to  the  folldwiDg  effect:  that  1  belieTed  that  do 
copy  of  yoar  orders  of  November  had  arrived  in  the  United  States  at  the 
dale  of  the  President's  message ;  tliat  a  recent  change  in  the  coaduct  ot 
Fmtice  to  oor  prejudice  UiU  appear  to  be  known;  that  intelUo^eace  bad 
been  received,  and  a  beUef  entertained  of  you  intention  to  adopt  sose 
furtlier  measures  as  a  measure  of  retaliation  against  France,  by  wbicli  onr 
commerce  and  our  rights  would  be  affected ;  that'there  was  reason  to  coo* 
clud<^  that  you  had  actnaRy  adopted  such  a  measure;  that  (as I  collected 
from  American  new^p^pers)  this  had  appeared,  from  priTate  letters  and 
the  newspapers  of  this  country  recclTed  id  the  Untied  States  some  days 
be'oro  the  message  of  the  President,  and  probably  known  to  the  govern- 
ment ;  that,  in  a  word,  various  information  concurred  to  show  that  oor 
trade  was  likely  to  be  aatailed  by  the  combined  efforts  of  both  the  bellige- 
rent  parties ;  aud  that  the  embargo  was  a  measure  of  wise  and  pemceful 
precaution,  adopted  under  the  view  of  reasonably  anticipated  peril.'* 

[The  nature  of  the  evidence  upon  whioti  the  embargo  was  recommended 
in  the  President's  message  to  Cungreas  of' the  18th  Dec.  1807,  is  not  stated 
so  strongly  by  Mr.  Pinkney  in  the  above  extract  as  it  might  have  been, 
had  he  known  at  the  time  all  the  facts  connected  with  it.  I  have  been 
informed  from  the  highest  authority  that  a  copy  of  the  British  onivs  in 
council  of  November  II th,  1807,  aa  printed  in  an  English  newspaper, 
stating  them  to  be  ready  in'  that  form  to  be  signed  and  issued,  waa  actually 
lying  on  the  President's  table  at  the  time  when  the  mes&age  was  sent.  Be- 
sides the  );recise  warning  contained  in  the  newspaper,  it  was  generally 
onderstood  that  some  such  measure  was  cohtenplated  by  the  British 
cabinet  Amon^  other  grounds  for  this  belief  was  the  foUowing  passage  in 
a  private  letter  to  Mr^  Madison,  of  October  5,  1807,  from  a  very  intellig«il 
and  close  observer  in  London  of  the  indicated  views  of  the  oabinet  to- 
wards this  country :  '*  The  Gazette  of  Saturday  has  gone  by  without  an- 
nonncin^  the  injorioas  blockade  of  all  French  ports  and  all  porta  under  the 
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<^  1  look  with  anxiety  for  the  packet.  It  will  not,  I  trust,  appear 
that  we  are  ready  to  submit  to  what  Great  Britain  now  declares 
to  be  her  determination,  noth withstanding  that  ^'  his  Majesty 
would  gladly  facilitate  the  removal  of  the  Apaerican  Embargo 
as  a  measure  of  inconvenient  restriction  upon  the  American 
people  /" 

<<  I  send  you  English  newspapers,  and  the  1st  and  2d  parts  of 
vol.  VL  of  Robinson's  Admiralty  Reports." 


influence  of  FraDce,  which  was  threatened  all  the  week,  and  very  ^eoe- 
rally  expected."  Another  letter  from  the  tame  of  Oct.  1 1th,  adde,  *^  two 
more  Gasettt-s  hare  been  poblished  without  annoaacing  the  rigoroui 
Mockade,  one  of  them  ai  late  as  lait  night.  I  bope  they  hare  thought 
better  of  it.*' 

Althoagb  it  is  true  therefore  that  no  official  evidence  exulted  in  this 
conn  try  of  the  orders  in  council  when  the  embargo  was  recommended, 
there  was  a  moral  certainty  in  this  evidence,  connected  with  all  the  facts 
and  circumstances  referred  to  by  Mr.  Pinkney,  and  more  distinctly  enu- 
merated by  Mr.  Brougham  in  his  speech  on  the  orders  in  coancil,  which 
warranted  the  UMasnre,  and  which  was  so  speedily  confirmed  by  official 
intellif^ence.  To  this  view  of  the  case  the  language  of  the  message  was 
accommodated,  and  the  subsequent  message  of  February  2,  1808,  founded 
on  official  information  «f  the  orders,  comports  with  Che  idea  that  they  had 
been  unofficially  known  when  the  provident  mea%nre  of  the  embargo  wa? 
recommended.  Speaking  of  the  oiroomstanbes  under  which  the  measure 
was  adopted,  Mr.  Brougham  remarks  :  *^  If  it  be  said  that  this  mea^sure 
of  embargo  was  adopted  suddenly  (a  charge  which  I  think  cannot  be  attri- 
buted to  it)  I  answer  that  if  it  was  to  be  done  at  all,  it  behoved  to  be  done 
with  vigour  and  promptitude,  the  veryjnoment  the  government  of  that 
country  perceived  that  it  was  called  for  by  the  measures  which  we  had 
adopted.  As  soon  as  this*  unexampled  attack  upon  their  navigation,  and 
encroachment  upon  their  privileges  was  known,  nay,  the  instant  that  this 
unheard  of  aggresaion  was  suspected  to  be  in  our  contemwlatioa,  the 
United  States  were  obliged,  not  to  resent  it,  indeed,  for  it  had  Aot  yet 
attacked  them ;  but  at  least  to  provide  against  its  certain  effects  by  some 
measure  of  precaution.  Therefore  I  say  let  it  not  be  argued  that  the 
suddenness  of  this  precautionary  measure,  a  measure  in  its  very  nature 
sudden  and  applicable  to  an  unexpected  and  pressing  emei^ncy,  affords 
any  ground  for  believing  that  ttfe  orders  in  oounoil  were  not  the  eocasien 
•fit.T 
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Mr,  PwKNEY  to  Mr.  Madison^ 

Private.  ^  London,  November  2rf,  1808. 

^^  Dear  Sir, — Yon  will  have  discovered  some  weeks  ago,  that 
the  hope  which  I  had  eutertaihed  of  a  satisfactory  issue  of  my 
discussion  with  Mr.  Canning  was  unfounded.  I  trust  it  will  be 
thought  that  the  experiment  has  been  completely  made,  aod  that 
no  clue  can  be  found  to  maintain  that  every  thing  has  not  been 
done  to  render  our  overture  acceptable.  I  tried  it  in  every  shape, 
and  endeavoured  to  recommend  it  in  every  mode,  even  at  the 
hazard  of  indiscretion,  in  vain.  Nothing  could  have  been  more 
unexpected  than  Mr.  Canning^s  letter  to  me,  accompanyiDg  the 
official  answer,  which  I  am  sure  you  will  understand,  to  my  pro- 
posal. I  feet  that  it  is  not  such  a  letter  as  I  could  have  persuaded 
myself  to  write  in  similar  circumstances.  That  feeling  is  suffi- 
ciently manifest  in  my  reply ;  which,  nevertheless,  I  believe  to  be 
so  carefully  polite  that  it  cannot  be  deemed  to  be  in  any  respect 
out  of  rule. 

«  You  will  observe  that  in  my  Official  note  erf  the  23d  of  Au- 
gust, as  well  as  in  the  last  mentioned  paper,  I  have  had  in  view 
Mr.  Canning's  speech  oX  the  24rti  of  June,  to  which  your  pri- 
vate letter  alludes.  .Whether  his  speech  be  correctly  reported  I 
know  not;  but  his  letter  to  me  of  the  23d  oi  September,  (which 
will  not,  I  am  confident,'  bring  any  accession  of  honour  to  htm.) 
renders  it  quite  probable." 


Mr.  Madison  to  Mr.  P^nkney. 

PrivcUt.  "  Washington,  'Noveanber  9thj  1808. 

'•        •        •        •        •        *'#       .«.*•'• 

"  The  conduct  of  the  British  cabinet  in  rejecting  the  fair  offer 
made  to  lU  and  even  sneering  at  the  course  pursued  by  the  Tnited 
States,  prove  at  once  a  very  determined  enmity  to  them,  and  a 
confidence  that  evsnts  were  taking  place  here  which  would  re- 
lieve it  from  the  necessity  of  procuring  a  renewal  of  commercial 
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intercourse  by  any  relaxation  on  its  part.  Without  this  last 
supposition  it  is  difficult  to  believe  that,  with  the  prospects  at 
home  and  abroad  in  Europe,  so  great  a  folly  would  have  been 
committfj.  As  neither  the  public  nor  Congress  have  yet  had 
time  to  disclose  the  feelings  which  result  from  the  posture  now 
given  to  our  relations  with  Great  Britain,  I  cannot  speak  posi- 
tively on  that  subject.  I  shall  be  much  disappointed,  however,  if 
a  spirit  of  independence  and  indignation  does  not  strongly  rein- 
force the  past  measures  with  others  which  will  give  a  severity  to 
the  contest  of  privations  at  least,  for  which  the  British  govern- 
ment would  seem  to  be  very  little  prepared  in  any  sense  of  the 
word.  It  was  perhaps  unfortunate,  that  all  the  intelligence  from 
this  country,  previous  to  the  close  of  your  correspondence  with 
Mr.  Canning,  was  from  a  quarter  and  during  a  period  most  like- 
ly to  produce  miscalculations  of  the  general  and  settled  disposi- 
tions. You  will  see  in  the  newspapers  sufficient  evidence  of  the 
narrow  limits  to  which  discontent  was  conBned,  and  it  may  rea- 
sonably be  expected  that  the  -counter-current  will  be  greatly 
strengthened  by  the  cpmmuQicati6ns  now  going  forth  to  the 
public. 

^  Among  the  documents  communicated  cimfideiUiaUy  to  Con- 
gress, I  hope  you  will  excuse  us  for  including  (with  the  exception 
of  some  small  passages)  your  private  letter  of  Sept  21.*  The 
excellent  views  which  it  appeared  to  take  of  oar  affairs  with 
Great  Britain,  were  thought  to  justify  the  liberty.  They  coin- 
cided indeed  so  entirely  ynx\i  the  sentiment8x>f  the  executive,  und 
were  so  well  calculated  to  enlighten  the  legislative  body,  that  it 
was  conBdently  presutn^^  the  good  effect  would  outweigh  the  ob- 
jections in  the  case.  A  like  liberty  was  taken  with  a  private  let- 
ter from  General  Armstrong." 


Mr.  Mapison  to  Mr,  Pinknbt. 

«  Washington,  Dec.  5thy  1808. 
<'  Deaa  Sib, — I  have  little  to  add  to  the  printed  communica- 
tion  accompanying  my  official    letter  of  this  date.    Congress, 


*  See  pag;e  40S. 
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seems  to  be  sufficiently  determined ^  as  yew  will  perceive,  to  re- 
sist the  unjust,  and  insulting  edicts  of  the  belligerents,  and  differ 
only  as  to  the  mode  best  suited  to  the  end.  The  dispositioo  to 
prefer  war  to  the  course  hitherto  pursued,  is  rather  giipiing  than 
losing  ground,  and  is  even  promoted  by  the  effurts  of  those  most 
opposed  to  war  with  Great  Britain,  who  concur  in  deciding 
against  submission,  and  at  the  same  time  contend  that  withdraw- 
ing from  the  ocean  is  submission.  It  is  very  questional>ley  how- 
ever, whether  a  preference  of  war  to  be  commenced  within  the 
present  session,  is  so  general  in  Congress,  or  so  much  looked  for 
by  the  nation,  as  to  recommend  the  measure*  Whether,  in  case 
the  measure  should  be  declined,  any  such  substitute  providing  for 
war  during  the  recess,  as  I  have  intimated  in  one  of  my  last  let- 
ters, will  be  acceptable,  is  more  than  I  can  undertake  to  say, 
nothing  of  the  sort  having  been  brought  into  conversation. 

<<  I  find  by  conversation  with  Mr.  Erskine,  that  he  is  himsdf 
favourably  impressed  by  the  documents  laid  before  Congress 
as  to  the  fairness  of  our  conduct  towards  t^e  two  belligerents, 
and  that  he  is  willing  I  shoufd  believe  that  the  impression  wiU  be 
the  same  on  his  government.  As  it  may  be  conceived  by  him, 
however,  to  be  politic  to*  lull  our  feelings  and  suspicions,  I  am 
the  less  sure  that  he  calculates  on  any  change  in  the  councils  of 
his  government  likely  to  do  justice  to  those  of  this  government. 

<<  As  to  the  s.tate  of  the  public  mind  here,  you  will  sufficiently 
collect  it  from  the  printed  .information  now  forwarded.  I  can- 
not believe  that  there  is  so  much  depravity  or  stupidity  in  the 
eastern  States,  as  to  countenance  th«  reports  that  they  will  sepa- 
rate from  tlieir  brethren  rather  than  submft  any  longer  to  thesm- 
pension  of  their  commerce.  That  such  a  project  may  lurk  with- 
in a  junto,  ready  to  sacrifice  the  rights,  interests,  and  honour  of 
their  country  to  their  ambitious  or  vindictive  views,  is  not  to  be 
doubted  ;  but  that  the  body  of  an  intelligent  people,  devoted  to 
commerce  and  navigation,  with  few  productions  of  their  own, 
and  objects  of  unceasing  jealousy  to  Great  Britain  on  account  of 
their  commerce  and  navigation,  should  be  induced  to  abandon  the 
southern  States,  for  which  they  are  the  merchants  and  carriers, 
in  order  to  enter  into  an  alliance  with  Great  Britain,  seems  to  be 
impossible.    What  sort  of  a  comm^cial  treaty  could  be  made 
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between  such  parties  }  In  truth  the  obstacles*  to  one  between  the 
United  States  and  th^t  nation,  arise  almost  wholly  from  the  pa- 
tronage by  the  former  of  the  maritime  rights  and  interests  of  the 
eastern  States  as  a  portion  of  the  confederacy.  A  treaty  berween 
such  parties,  if  made  at  all,  must  be  pojitical,  not  cpmmerciaJ, 
and  have  in  view  modifications  of  government  and  aggrandize- 
ment of  individuals,^  and  not  the  public  good." 

Mr.  PiNKNEY  to  Mr,  Madison. 
Private.  "  London,  Jan.  l6^  1809- 

"  Mr,  Sawyer's  communication  has  been  published  (for  the  first 
time  in  England)  in  th6  Observer  of  yesterday  as  an  interesting 
document.  1  question  much  if  the  daily  papers  will  follow  the 
example. 

*^  I  enclose  a  curious  extract  from  the  Anti*Jacobin  Review 
and  Magazine  for  November  last,  brought  to  me  by  a  friend  a 
few  days  ago.  I  have  not  seen  the  book  itself.  Burr  is  at  Edin- 
burgh. The  enclosed  extract  of  a  letter,  relative  to  him,  from 
one  of  my  friends  there,  may  amu^  you. 

'^  The  late  proceedings  of  the  Legislature  of  Massachusetts 
surpass  my  worst  expectations  : — Those  bf  Coogre^  equal  my 
best.  The  advantage  in  debate  is  triumphantly  with  the  friends 
of  the  embargo.  The  only  speech  sent  tct'  me  in  a  pamphlet, 
(Mr.  Giles',)  has  been  given  to  a  leading  member  of  .the  House  of 
Lords,  together  whh  the  published  documents,  the  very  able  re- 
port of  the  committee  of  ^he  House  of  Representatives,  and  the 
answer  of  the  majority  of  the  Massachusetts  members  to  the 
Legblature  of  thai  State*  I  have  sent  a  copy  of  each  of  these 
documents  to  Gen.  Armstrong  by  a  very  uncertain  opportunity, 
and  hav^  distributed  the  rest  among  members  of  Parliament.  I 
wish  ydn  had  sent  me  tnore.  Our  overture,  connected  ^ith  the 
late  proceedings  in  Congress  and  the  publication  of  the  corres? 
poodence,  dsc.  has  1  know  done  much  good. 

^*  Parliament  is  about  to  a^tomble  under  the  most  gldomy  aus- 
pices. Our  affairs  will  Be  amplj  and .  ^zealously  discussed.  I 
know  n«t  how  Hiinisterg  can  justify  their  conduct  towards  us. 
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'  Mr,  PifmNRT  to  Mr.  Madison. 

"  London,  Jan.  23d,  1 809. 
^^  Dear  Sir, — I  dined  at  Mr.  Canning's  with  the  corps  dipkh 
tnaiique,  on  the  18th,  the  day  appointed  for  the  celebration '  of 
the  Queen's  birth-day.  Before  dinner  he  came  up  to  me,  and, 
entering  into  conversation^  adverted  to  a  report  which  he  said 
had  reached  him,  that  the  American,  ministers  (here  and  in 
France)  were  about  to  be  recalled.  I  replied  that  I  was  not 
aware  that  such  a  step  had  already  been  resolved  upon.  He 
then  took  me  aside,  'and  observed,  that,  according  to  his  view 
of  the  late  proceedings  of  Congress,  the  resolutions  of  ihe 
Hotise  of  Representatives  in  committee  of  the  whole,  appeared 
to  t>e  calculated,  if  passed  into  a  law,  to  remove  the  impedi- 
ments to  an  arrangeilient  with  the  Unijted  Stated  upon  the  two 
subjects  of  the  orders  in  council  and  (he  Chesapeake — ^that  the 
President's  proclamation  had  in  fact  formed  the  great  obstacle  to 
the  adoption  of  'what  ^  had  lately  proposed,  and  that  rvery 
body  knew  that  it  had  formed  the  sble  obstacle  to  adjustment  in 
the  other  affair — that  th&  renewal  of  commercial  intercourse  with 
America,  while  that  proclamatibn  remained  in  force,  would  have 
been  attended  with'  this  embtarrassment,  that  British  merchant  ves- 
sels, going  into  our  ports,  would  have  found  there  the  commission- 
ed cruizers  pf  the  enemy  in  a  capacity  to  assail  them  as  soon  as 
they  should  put  to  sea ;  while  British  armed  vessels,  having  no 
asylum  in  those  ports,  would  not  hirve  been  equally  in  a  sitaation 
to  afford  them  protection — that  if  this  was  not  insisted  upon  at 
large  in  his  reply  to  my  official  letter  of  the  25d  of  Augu&t,  it 
was  because  it  was  difficult  to  do  so  without,  giving  to.that  paper 
somewhat  of  an  unfriendly  appearance — that  as  the  above  tnen- 
tioned  etnl^arrassmenty  produced  by  the  proclamation  of  0ie  Presi- 
dent, and  the  right  which  Great  Britain  supposed  she  iiad  to  com- 
plain of  the  continuance  of  that  proclfunation,  proceeded,  not 
from  the  exclusion  of  British  ships  of  war  from  American  {)ortSy 
but  from' the  discrimination  in  that  respect  between  Great  Britain 
and  her  adversaries ;  and  as  the  resolutions  of  the  House  of  Re- 
presentatives took  away  that  discrimination,  although  not  perhaps 
in  the  manner  which  Great  Britain  could  have  wished,  they  were 
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willing  to  consider  the  law  to  which  the  resolutions  were  prepa^ 
ratory^  as  putting  an  end  to  the  difficulties  which  prevented 
satisfactory  adjustments  with  us.  He  then  said  that  they  were,^ 
of  course^  desirous  of  being  satisfied  by  us^  that  the  view 
which  they  thus  took  of  the  resolutions  in  question  was  correct ; 
and  he  intimated  a  wish  that  we  should  say  that  the  intention  of 
the  American  government  was  in  conformity  with  that  view.  He 
added  that  it  was  another  favourable  circumstance  that  the  non- 
importation system  was  about  to  be  applied  to  all  the  belligerents. 

As  ail  this  occurred  ratht'r  unexpectedly,  (although  my  recep- 
tion at  court,  and  other  circumstance^  of  much  more  consequence, 
had  seemed  to  give  notice  of  some  change,)  and  as  I  did  not  think 
it  advisable  to  say  much,  even  informally,  upon  topics  of  such 
delicacy  at  so  short  a  warning,  I  proposed,  to  Mr.  Canning  that 
I  should  call  on  him  in  the  course  of  a  day  or  two  for  the  pur- 
pose of  a  more  free  conversation  upon  what  he  had  mentioned, 
than  was  then  practicable.  To  this  he  readily  assented ;  and  it 
was  settled  that  I  should  see.  him  on  the  Sundny  following,  (yes- 
terday,) at  12  o'clock,  at  his*  own  house.,  f  thought  it  prudent, 
however,  to  suggest  at  once,  that  the  resolutions  of  the  House  of 
Representatives  stnick  me  as  they  did  Mr.  Canning ;  and  (sup- 
posing myself  to  be  warranted  by  your  ptivate  letter  of  the  25th 
of  November,  in  going  so  far)  I  added,  that  although  it  was  evi- 
dent that  If  Great  Britain  and  France  adhered  to  their  present  sys- 
tems, the  resolutions  had  a  necessary  tendency  to  hasten  a  disa* 
greeable  crisis,  I  was  sure^  that  my  government,  retaining  the 
spirit  of  raoderatioa  which  had  always  characterized  it,  would 
he  moat  willing  that  Great  Britain  should  consider  them  as  cal- 
culated to  furnish  an  opportunity  for  advances  to  renewed  inter- 
course and  honourable  explanations. 

^  The  interview  yesterday  was  of  some  length.  An  arrange- 
ment with  me  was  out  of  the  question.  An  assurance  from  me 
as  to  the  intentions  of  the  American  government  in  passing  (if 
Indeed  it  had  passed)  an  Exclusion  and  Non-Intcrcoufse  law 
applicable  to  all  the  powers  at  war,  was  equally  out  of  the 
question.  I  had  no  authority  to  take  any  official  step  in  the 
business  ;  and  i  should  not  have  taken  any,  without  further  in- 
stnictions  from  you  founded  upon  the  new  state  of  things,  even 
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If  my  former  authority  had  not  been  at  an  end.  My  i>bjeGty 
therefore^  was  merely  to  encoorage  suitable  approaches  on  the 
part  of  the  government  by  such  onofficial  representations  as  I 
might  be  justified  in  making. 

^  I  will  not  persecute  you  with  a  detail  of  my  suggestions  to 
Mr.  Canning,  intended  to  place  the  conduct  of  our  govemntient  to 
its  true  light,  and  to  second  the  eflecft  which  its  firmness  and  wis- 
dom had  manifestly  produced.  It  will  be  sufficient  to  state  that, 
while  1  declined  (indeed  k  was  not  pressed)  giving,  or  allowing 
Mr.  Canning  to  expect,  any  such  assurances  as  I  had  anderstood 
him  to  allude  to  in  our  last  conversation,  I  said  every  diing  which 
I  thought  consistent  with  discretion,  to  confirm  him  in  his  dispo- 
sitioh  to  seek  the  re-establishment  of  good  understanding  with  us^ 
and,  especially  to  see  in  the  expected  act  of  Congress,  if  it  should 
pass,  an  opening  to  which  the  most  scrupulous  could  not  object, 
as  well  as  the  strongest  motives  of  prudence  iTor  such  advances, 
before  it  should  be  too  late,  on  the  side  of  this  country,  as  coold 
scarcely  fail  to  produce  the  best  results. 

<<  It  was  of  some  importance  to  turn  their  actentioo  here, 
without  loss  of  time,  to  the  manner  of  any  proceeding  which 
might  be  in  contemplation.  It  seemed  that  the  resolutions  of  the 
House  of  Representatives,  if  enacted  into  a  law,  might  render  it 
proper,  if  not  indispensible,  that  the  affair  of  the  Chesapeake 
should  be  settled  at  the  same  time  with  the  affair  of  the  orders 
and  the  embargo  ;  and  this  was  stated  by  Mr.  Caifning  to  be  his 
opinion  and  his  wish.  It  followed  that  the  whole  matter  ought 
to  be  settled  at  Washington  ;  and,  as  this  was,  moreover,  desir- 
able on  various  other  grounds,  I  suggested  that  it  would  be  well 
(in  case  a  special  mission  did  not  meet  their  approbation)  that  the 
necessary  powers  should  be  sent  to  Mr.  Erskine ;  but  I  ofiered 
my  iotervention  for  the  purpose  of  guarding  them  against  <fe^rte]i- 
cies  in  those  powers,  and  of  smoothing  the  way  to  a  successful 
issue.     Mr.  Canning  gave  no  opinion  on  this  point 

*^  Although  I  forbear  to  trouble  you  in  detail  with  what  I  said 
to  Mr.  Canning,  it  is  fit  that  you  should  know  what  was  said  t>T 
him  on  every  point,  of  importance. 

<'  In  the  course  of  conversation  he  proposed  several  questions 
for  reflection,  relative  to  our  late  proposal,  which  when  that  pro- 
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posal  was  nade  w«re  not  even  giaDced  at.    The  priacipal  were 
the  two  following :     , 

^<  1.  In  case  they  ahouU  now  wish,  either  through  m^  or 
through  Mr.  ErsUne,  to  meet  us  upon  the  ground  of  our  late  over^ 
ture^  in  what  way  was  the  effectual  operation  of  our  embargo  as  to 
France,  after  it  should  be  tak^i^  off  as  to  Great  Britain,  to  be  se- 
cured ?  It  was  evident,  he  said,  that  if  we  should  do  no  more  than 
refuse  clearances  for  the  ports  of  France,  &c.,  or  prohibit,  under 
penalties,  voyages  to  such  ports,  the  effect  which  my  letter  of  the 
21  St  of  August  and  my  published  instructions  professed  to  have  in 
view  would  not  be  produced ;  for  that  vessels,  although  cleared 
for  British  ports,  mi^ht,  when  once  out,  go  to  France  instead  of 
conning  here.  That  this  would  in  fact  be  so  (whatever  the  penal* 
ties  which  the  American  law  might  denounce  against  offenders) 
could  not,  he  imagined,  be  doubted  ;  and  he  presumed,  therefore, 
as  he  could  see  no  possible  objection  to  it  (on  our  par|)  that  the 
government  of  the  United  States  would  not,  after  it  had  itself 
declared  a  commerce  with  France  illegal,  and  its  dtisens  who 
should  engage  in  it  delinquents,  complain  if  the  nav^  force  of 
this  country  should  assist  in  preventuig  such  a  commerce. 

<<  2,  He  asked  whether  there  would  be  any  objection  -to 
making  the  repeal  of  the  British  orders  and  of  the  American  em*' 
bargo  contemporaneous  ?  He  seemed  to  consider  this  as  indis- 
pensible.  Nothing  could  be  less  admissible,  he  said,  than  that 
Qreat  Britain,  after  rescinding  her  orders,  should,  for  any  time, 
however  short,  be  left  subject  to  the  embargo  in  common  with 
France  whose  decrees  were  subMsting,  with  a  view  to  an  eiperi- 
ment  upon  France,  or  with  any  other  view.  .The  United  States 
could  not  upon  their  own  principles  ^pply  the  embargo  to  this 
c^Qtry  one  moment  after  the  orders  were  removed,  or  decline 
after  that  event  to  apply  it  exclusively  to  France  and  the  powers 
connected  with  her.  Great  Britain  would  dishonour  herself  by 
any  arrangement  which  should  have  such  an  effect,  &c. 

*^  You.  will^  recollect  that  my  instructions  (particularly  your 
letter  of  the  SOth  of  April)  had  rather  appeared  to  proceed  upon 
the  idea  that  the  British  orders  were  to  be  repealed  before  the 
embargo  was  removed  as  to  England ;  and  it  is  probable  that  a 
perusal  of  these  instructions  had  led  to  Mr.  Canning's  inquiry. 
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^  Upon  the  whole  I  thought  I  might  presame  that  this  goveat' 
ment  had  at  last  determined  to  sacri6ce  to  us  their  orders  in 
council  in  the  way  we  had  before  proposed^  (although  Mr.  Can- 
ning once,  and  only  once^  talked  of  amendment  and  modifeatimtj 
which  I  immediately  discouraged^  as  well  as  of  npeed,)  and  to 
offer  the  tmende  kimorabkj  in  the  case  of  the  Chesapeake,  pro- 
▼ided  Congress  should  be  found  to  have  passed  a  law  in  conform- 
ity with  the  resolutions  of  the  Aouse  of  Representatives.  I  ought 
to  say,  however,  that  Mr.  Canning  did  not  precisely  pledge  him- 
self to  that  effect ;  and  that  the  past  justifies  distrust.  The  result 
of  the  elections  in  America — ^the  uneipected  firmfiess  displayed 
by  Congress  and  the  nation — the  disappointments  in  Spain  and 
elsewhere — a  perceptible  alteration  in  public  opinion  here  ainre 
the  last  intelligence  from  the  United  States — an  apprehension  of 
losing  our  market,  of  having  us  for  enemies,  &c.,  have  ^pa- 
rently  made  a  deep  iropiession  upon  ministei?  ;  but  nothing  can 
inspire  perfect  confidence  in  their  intentions  but  an  impossible 
forgetfulness  of  the  past,  or  the  actual  conclusion  of  an  arrange- 
ment with  us.  In  a  U^vr  days  I  may  calculate  upon  hearing  firom 
you.  If  Congress  shall  have  passed  the  expected  act,  the  case 
to  which  Mr.  Canning  looks  will  have  been  made,  and  he  may 
be  brought  to  a  test  from  which  it  will  be  difficult  tu  escape. 
Whatever  may  be  my  instructions  1  shall  obey  them  with  fidelity 
and  seal ;  but  I  sincerely  hope  they  will  not  make  it  my  duty  to 
prefer  adjustment  here  to  adjustment  in  Washington.  I  am 
firmly  persuaded  that  it  will  be  infinitely  better  that  the  business 
should  be  transacted  imroediatdy^with  our  govemm<»nt  ;  and,  if 
I  should  be  at  liberty  to  do  so,  I  shall  continue  to  urge  that 
course. 

^  You  will  not  fail  to  perceive  that  the  ground  upon  which  it  is 
now  pretended  that  our  proposition  of  last  summer  was  rejected, 
is  utterly  inconsistent  with  Mr.  Canning's  note,  in  which  that 
proposition  is  distinctly  rejected  upon  other  grounds,  although  in 
the  conclusion  of  the  note,  the  President's  proclamation  is  intro- 
duced by  the  bye.  Besides,  what  can  be  more  shallow  than  the 
pretext  of  the  supposed  embarrassment  / 

<<  I  took  occasipn  to  ihention,  at  the  close  of  .our  convers^ition 
the  recent  appointment  of  Admiral  Berkeley  to  the  Lisbon  sta- 
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tiod.  Mr.  Canning  said  that,  with  every  inclination  to  consult 
the  feelings  of  the  America^  government  on  that  subject,  it  was  . 
impossible  for  the  admiralty  to  resist  the  claim  of  that  officer  to  be 
employed,  afitr  such  a  lapse  of  time  since  his  recall  from.  HaK^ 
faxy  without  bringing  him  to  a  court-martiaL  The  usage  of  the 
navy  was  in  tliis  respect  different  from  that  of  the  army.  He 
might,  however,  still  be  brought  to  a  court-martial — and  in  what 
he  had  done,  he  had  acted  wholly  without  authority,  &c.  &c.  I 
did  not  purpose  to  enter  into  any  discussion  upon  the  subject, 
and  contented  myself  with  lamenting  the  appointment  as  un- 
fortunate. ^ 

^  The  documents  laid  before  Congress  and  published  have 
had  a  good  effect  here.  Your  letter  to  Mr.  Rrskine  I  have  caus- 
ed to  be  printed  in  a  pamphlet,  with  my  letter  to  Mr.  Caniiing 
of  the  23d  of  August,  and  his  reply.  The  report  of  the  Com- 
mittee of  the  House  of  Representatives  is  admitted  to  be  a  most 
able  paper,  aiid  has  been  published  in  the  Morning  Chronicle. 
The  Times  newspaper  (notwithstanding  its  former  violence 
against  us)  agrees  that  our  overture  should  have  been  accepted. 

*^  The  opposition  in  parliament  is  unanimous  on  tliis  subject, 
although  divided  on  others.  Many  of  the  friends  of  government 
speak  well  of  our  overture,  and  almost  every  body  disapproves 
of  Mr.  Canning's  note.  The  tone  has  changed  too,  in  the  city. 
In  short,  I  have  a  strong  hope  that  the  emment  wisdom  of  the 
late  American  measures  will  soon  be  practically  proved  to  the 
confusioli  of  their  opponents. 

"I  refer  you  to  the  newspapers  for  news  (in  the  highest  de- 
gree interesting)  and  for  the  debates.  See  particularly  Mr. 
CanningVspeeSb  in  the  House  of  Commons,  on  the  19th,  as 
reported  In  the  Morning  Chronicle. 

^  P.  S.  As  ii  1^  possible  that  the  resolutions  of  the  House  of 
Bepresentatives  migitt  no)  pass  into  a  law,  I  endeavoured  to  ac*^ 
cpnnnodate  my  conversation  of  yesterday  to  that  possibility,  at 
the  same  time  that  I  did  not  refuse  to  let  Mr.  Canning  see  that  I 
supposed  the  law  would  pass. 

^  1  have  omitted  to  mention  that  vm  spoke  of  Mr.  Sawyer's 
letter  in  our  first  conversation,  and  that  during  the  whole  of  the 
evening  Mr.  Canning  seemed  desirous  of  showing,  by  moie  than 
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usual  kiadness  and  respect,  that  h  bad  made  no  anfaYonrable 
impresftion.  I  incline  to>  think  that  ithas  rather  done  good  than 
liarm. 

<(  I  have  marked  this  letter  Private^  because  I  understood  Mr. 
Cauning  as  rather  speaking  confidentially  than  officially,  and  I 
certainly  meant  so  to  speak  myself;  but  you  will,  nevertheless, 
make  use  of  it  as  you  think  fit.  Of  course  it  will  not  in  aoj 
event  be  published. 

^  A  third  embargo  breaker  has  arrived,  at  Kiasale,  in  Ireland, 
on  her  way  to  Liverpool,  ^le  is  called  the  Sally,,  and  is  of  Vir- 
ginia, with  more  than  three  hundred  hogsheads  of  tobacco*" 

Mr.  Madison  to  Mr,  Pinknbt^ 

Privaie.  ^  Washu^^ton,  Feb.  lUh,  1809. 

'^  Dbar  SiEf^ — My  official  letter  by  this  conveyaoce  leaves  but 
little  to  be  added  to  its  contents.  You  will  see  with  regret  the 
difficulty  experienced  in  collecting  the  mind  of  Congress  to  some 
proper  focus.  On  no  occasion  were  the  ideas  so  unstable  and  so 
scattered.  The  most  to  be  hoped  for  at  present  is  that  a  respec- 
table majority  will  finally  concur  in  taking  a  course  not  essemiaU 
ly  dishonouring  the  resoludon,  not  to  submit  to  the  foreign  edicts. 
The  last  vote  taken,  ^  stated  in  reports  of  their  proceedings,  60 
odd  against  50  odd,  implies  that  a  non4ntercourse  trith  Ghreat 
Britain  and  France,  including  an  embargo  on  exports  to  those 
two  nations,  will  be  substituted  for  the  general  embargo  writing ; 
and  it  is  not  improbable  that  8  or  10  of  the  minority  who  pre- 
fer a  simple  adherence  to  Uie  latter,  will,  on  findings  that  it  can- 
not be  retained,  join  in  the  non^ntarcourse  proflosed.  It  b  im- 
possible, however,  to  foretel  the  precise  issue  of  such  complicated 
views.  # 

^*  If  the  non-intercourse  as  propoped  ishould  be  adopted,  it  will 
leave  open  a  trad^  to  all  the  can^tfien/  of  Europe,  except  France. 
Among  the  considerations  for  not  including  the  other  powers 
with  France,  were,  1st,  the  certainty  that  the  Russian  edict,  of 
srhlcb  I  enclose  a  copy,  does  not  violate  our  neutral  rights :  and 
2dly,  the  uncertainty  as  to  most  of  the  other  powers,  whelber 
they  have  in  forqe  unlawful  edicts  or  not,    Denmark,  it  is  a^cer- 
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taincdy  diough  not  officially  notified,  is  under  tke  same  deseription 
as  Russia.  Holland  and  Spain  are  the  only  two  countries  whick 
are  knowa  to  liave  copied  the  several  decrees  of  France.  With 
respect  to  Holland,  it  is  understood  that  she  will  fiivour,  as  iar  as 
she  'Can,  an  intercoarse  with  neutrals,  in  preference  to  a  co-opera- 
fion  with  France,  it  would  be  irattatnig  the  croelty  of  the  belli- 
gerents to  retaliate  the  reluctant  in;^uries  received  from  such  a 
quarter.  Wkh  respect  to  Spain,  the  same  remark  isr  applicabte, 
even  if  her  decrees  should -not  have  been  revoked.  Besides  this, 
h  fs  particolarty  important  not  to  extend  the  non4ntercourse  to 
the  Spanish  colonies,  which  ;whilst  a  part  of  Spain  would  be 
within  the  effect  of  the  Spanish  decrees  on  the  qaestion.  It  is 
probable,  also,  that  if  Oreut  Britain  should  lose  or  withdraw  her 
armies  iW>m  Spain,  she  will  endeavour  to  mitigate  the  odium  by 
permitting  at  least  all  neutral  supplies ;  or  rather  not  to  increase 
the  odinm  and  the  evil  by  subfecting  them  to  the  famine  threaten- 
ed hy  the  exhausted  state  produced  by  the  war.  As  another  mo- 
tive, she .  may  be  expected  to  consul^  the  sympathies  witii  the 
parent  nation  of  the  Spanbh  colonies,  to  which  her  attention 
will  doubtless  be  tarned  in  fhe  event  of  a  subjugation  of  Spain. 
As  to  Portugal,  there  can  be  little  doubt  that  the  British  cabinet 
vHll  have  prudence,  if  not  humanity,  enough  not  to  oppose  a  trade 
supplying  that  country  with  the  necessaries  of  life. 

^  On  what  principle  is  it  that  Great  Britain  arrests  our  trade 
with  Russia,  or  even  Denmark?  Neither  of  those  powers  have 
edicts  to  countenance  her  retaliations  ;  nor  can  the  former  be  re- 
garded as  under  the  sway  of  Fra%e  in  the  sense  applied  to  some 
ethers.  /Is  it  that  she  prohibits  the  British  flag  ?  But  that  isihe 
has  a  right  to  do-— England  does  the  same.  Is  it  that  she  pro- 
'htbited  all  trade  with  £ng1and  -under  a  neutral  flag?  That  she 
Imsttn  eqcral  right  to 'do,  and  has  equally  examples  in  the  Bri- 
tish code  justifying  it.  I  have  been  frequently  asked  whether  a 
trade  from  the  United  Slates  to  Russia  would  be  captured.  I  have 
been  obliged  to  answer  that,  as  it  came  under  the  letter  of  the 
British  orders,  though  excluded  by  what  was  held  out  as  the  prin- 
ciple of  ihem,  it  was  <to  be  ndemd  from  the  spirit  and  practice  of 
British  eruiaers  and  eourU,that  such  would  be  the  fate  of  vessels 
«akiBgthe'exper»i<nt4  - 
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^  The  repeal  of  the  embargo  has  been  the  resaU  of  die  opinioa 
of  maiiy  that  the  period  prescribed  by  honour  for  that  resoit 
against  4he  ^annical  edicts  against  our  trade  had  passed  by,  bat 
principally  froili  the  violence  exerted  against  it  in  the  eastera 
quarter,  which  some  wished  to  assuage  by  indulgence,  and  oUwn 
to  chastise  into  an  American  spirit  by  the  lash  of  Britiab  spolia* 
tions.  I  think  this  effect  begins  to  be  anticipated  by  some  who 
were  most  clamorous  for 'the  repeal.  As  the  embargo  is  disap> 
pearing,  the  orders  and  decrees  come  into  view  with  the  commer- 
cial and  political  consequences  which  they  cannot  fail  to  produce. 
The  English  market  will  at  once  foe  glutted,  and  the  continental 
markets,  particularly  for  tlie  sugar  and  coffee  in  the  eastern  ware- 
houses, will  be  sought  at  every  risk :  Hence  captures  and  cla- 
mours against  the  authors  of  them.  It  cannot,  I  think,  be  doubted 
that  if  the  embargo  be  nfpealed  and  the  orders  be  enforced,  war 
is  inevitable,  and  will  perhaps  be  clamoured  for  in  the  same* 
quarter  which  now  vents  its  disappointed  love  of  gain  against  the 
embargo. 

*<  There  is  reason  to  believe  that  the  disorganizing  spirit  in  ihe 
east  is  giving  way  to  the  indignation  of  all  parties  elsewhere 
against  it.  ft  is  repressed  in  part  ako  by  the  course  of  events 
abroad,  which  lessens  the  prospect  of  British  support  in  case  of  a 
civil  war." 

<^  P.  S.  The  mode  in  which  Mr.  Canning's  letter  got  to  tka 
press  is  not  ascertained.  I  have  seen  it  stated,  on  what  authority 
I  know  not,  that  the  copy  wtft  obtained  from  the  minisier  hrre, 
and  was  to  have  been  published  in  the  first  instance  at  Halifax  ; 
but  being  shown  by  the  bearer  to  certain  British  particanji  of 
more  zeal  than  discretion  at  Boston,  he  was  prevailed  on  tii  hand 
it  at  once  to  the  PalUu&tmiy  the  paper  in  which  it  first  appeared." 

Mr.  PiNKNiv  to  Mr,  MAnisoN. 

Private.  ^  London,  Mmf  Sd^  1809* 

^  Drar  Sir^ — I  have  had  the  honour  to  receive  your  letter  of 
the  I7th  of  March,  and  thank  you  sincerely  for  your  good 
wishes.    Permit  me  to  offer  you  my  cordial  congratulalioi»  upoki 
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the  manner  in  which  you  have  been  caUed,  to  the  Presidency. 
Such  a  majority  at  &uch  &  time  is  ipost  honourable  to  our  country 
and  to  you.  My  trust  is  that  With  the  progress  of  your  adminis- 
tration your  friends-  will  grow  in  strength  and  numbers,  and  that 
the  people  will  see  in, your  future  labours  new  titles  to  praise  and 
confidence.  You  haVe  my  cordial  wishes  for  your  fame  and 
happiness,  and  for  the  success  of  all  your  views  for  the  {fublic 
good. 

*^  The  pubUcation  of  my  letter  of  the  aist  0/  September  has 
not  bad  the  eflfSp  ct  which  'malice  expected  and  intended  ^  and  it  is 
not  improbable  that  itj[ias  Contribute^  to  produce  a  cesult.di- 
.rectly  the  reverse. of  Its  abvioiw  pur^^oae.  5uch  an^  incident, 
however,  is  injurious  to  the' character  of  our  cou|vtry>hut  it  will 
doubtless  inspire  at  home  such  .^  distrq^  of  the  honour  of  mem- 
bers of  Congress,  who  could  condescend  to  so  low  and  malignant 
a  frauds  as  to '.present  a  repetition,  of  it. 

"  My  letter  to  th»*  Secretary  of  State  will  ^nn^unce  t^  you  the 
change  which  has  taken  place  here  on  the  subject  of  the  orders 
in  council.*  1  venture  to  hope  that  this  meflu|ure  will  open*  the 
way  to  reconcilement  between  this  country  f^nd  An^erica  if ithoat 
any  disparagemi^nt  of  our  interests  or  oar  honour.,  I  have  not 
thne  (as  the  messenger  leaves  town  in  the  morning  and  it  is  now 
late  at  ni^ht)  to  trouble  you  with  a  detailed  st|^eineQt  <^.'^y  no* 
ti(ms  on  this  subject — but  I  will  presviiio  t^poa  your  4iklu|g«nce. 
for  a  few  words  upon  it.  '       ,    f      -  ,    ,  .      . 

**  't'he  change  does  undoubtedly  produce  a  |^eat  effect  in  a 
corainercia]  view,  and  removes  many  of  the  must  dicgu^tfng.fea- 
ICires  of  that  system  of  violence  aiid  monopoly  .against^whicti  our 
.  efforts  have   been  *  jpstly  directed.^    The  orders  of  Nov.eiuber.v 

wei'e  in'  eifeciitSon  of  a  sordid  scheme  of  commercial ^^nd  fiscal 

'■    ■     "  ',■■■''  •         ■*  .     ' 

*  [jLa  ordap  tn  cdttqefl  was  iMued  ob  Uie  26lh  ^f  ApriF,  18D9,  hy  which  the 
blockade,  declaieli  -by,  tbe  pr«fi«u»-^<Srs>wafli  restHcted  10  tlie  ports  of 
France  and  HoUai^  as  fsv  ^iorth  m  t^e  nvtt  Ciiis,,jii«l)|sively,  to  the  colo- 
nies of  t»oth  thogft  powers,  ai^d  to  the  porl.«  ia  the,oi;yrth  of  4ttdy  frQ«»  Orhi-  . 
tfflto  and  P«!sarD  hicluiivipty  :  and  the  dutief  on  the  transit  at  g^oods  through 
Brtti«UfMkWto  (llbM  of^farc  European  contintnit,  wiiicK  had  b€«.*B  i*8tabijshed 
hy  %lte  former  orden  wkI  the  "het  of  ParltiinienL.  Co  carry  them  into  effect^ 
were  also  rapealed  by  an  order  of  Oecember,  181)6.] 
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advantairet  to  which  Aneiica  was  to  be  sacrificed*  They  were 
not  more  atrocious  than  mean.  The  trade  of  the  world  was  to 
be  forced  through  British  ports  and  to  pay  British  impoats.  As 
a  belligerent  instrument  the  orders  were  nothing.  They  were  a 
trick  of  trade — a  huckstering  contrivance  to  enrich  Great  Britain 
and  drive  other  nations  from  the  seas.  The  new  system  has  a 
better  air.  Commerce  is  nojonger  to  be  forced  threngk^b 
country.  We  may  go  direct  to  Russia,  «nd  to  all  other  comtriesy 
except  to  Fran^  aQd.  HolUuid,  and  tlpe  kingd«m  of  Italy-  and 
their  colonies.  The  duiv  system  is  at  ui  end.  We  may  carry 
as  heretofore  enemy  productions.'  The  provision  aboot  certifi- 
cates of  origin  is  repealed.  That  about  prise  ships 'is  repealed 
also.  What  remains  6f  the  oM  measure  is  of  a  ikeiUget^ent  cha- 
racter,  and  b  to  be  stri^ctly  executed  as  si|cb.  No  licenses  are 
to  be  granted  even  to  British  merchants  totrad^  to  floUand  or 
France.  ,  .      -      ' 

*'  There  can  be  no  question  that  this  cdange  gives  us  all  the 
immHiate  benefits  which  could  have  arisen  out  of  the  aaceptance 
of  our  overture  of  4aSt  year.  It  does  not  indeed  give  ua  the  same 
claim  to  demaAd  ft-om  France  the  recall  of  her  edicts :  but  iu 
'  every  other  respect  it  may  be  doubted  whether  it  is  not  mixt 
convenient,  if  ihat  overture  had  been  received i  a  difficulty 
would  have  occurred  as  to  the  mode  of  making  it  effectual,  as 
mentioned  in  my  private  letter  of  the  23d  of  January.  And  if 
we  had  agreed,  either  formally  or  by  mere  understanding,  to  Mr. 
Oanning^s  suggestion  mentioned  in  the  same  letter,  the  -siihaUnce 
of  the  thing  would  have  approached  very  nearly  to  what  has  since 
been»done.  But  at  any  rate  the  planner  of  the  transaction  ia  opeo 
to  negociution,  and  the  intimation  Ut  that  effect  which  l^s  been 
made  tf>  me  may  be  an  inducement  to  resume,  a  friendly  attitude 
towards  Great  Britain,  and  t6  put  th^  sincerity  of  that  inlimasion 
to  the  test 

^*  For  the  gain  actually  obtained  we  pay  no  priee^  We  give  no 
pledge  of  any  sort,  and  are  not  bound  ifi  take  any  step  whatever. 
The  embargo  is  already  repealed"  after  the  enti  of  the  approach- 
ing session  of  C'ongteas.  The  non-intercourse  .law  will  expire  at 
the  same  time.  If  neither  should  be  continued  at  the  approaching 
session,  negociation  may  be  tried  for  obtaining  what  is  y«t  to  be 
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liesired,  and,  tbat  fatilng-)  our  farare  measures  are  in  qpr  own 
power, 

.    ^'  I  am  not  sure  that  we  have  not  got  rid  of  the  most  obnoxious 
portion  of  the  British  Ordf*rs  in  the  most  acceptable  waif.    To 
what  is  l«ft,  it  i^  impossible  that  either  the  government  or  the 
people  of  this  €<mntry  can  bK  much  attached.     Having  obtained 
gratuitously  the  present  cofrcessionsy  we  are  warranted  in  hoping 
that  the  rt^,  diminished '  in  value,  flattering  oo  prejudices,  ad- 
dressmg  itself  to  no  peculiar  interests,  and  viewed  with  indifier- 
enoe   by  all j  will  be  easily  abandulnpd.    In  the  mean  'time  our 
peace  is  preserved,  and  our  industry  revived,    frahce  can  have 
no  cause. of  quarrel  with  ua,  tfor  we  .any  inducement  to  seek  a 
quarrel  with  her&     The  Cnhed  Stateis  are  no  parties  to  the  recent 
Britbh  measure,  as  a  measure  of  pressure  and  coercion  upon 
France.     We  infty  trade  in  coi^sequence  of  it,  and  endeavour  to 
obtain  farther  concessions,  withdut  the  hazard  of  war  With  either 
party;  while  what  has  already  been  conceded  saves  olir  honour 
and  gr«^tiy  improves  our  situatioii.'  Our  x>verture  of  last  summer^ 
if  accepted,  must  have  produced  war  with  France,  unless  France 
h  ad  retracted  her  decrees,  which  was  greatly  to  be  doubted.  The 
recent  British  measure,  not  being  the  result  of  an  arrangement 
with  America,  will  not  have  that  tendency.  '  For  my  own  part,  I 
have  always    believed  that  a  war  with  France,  if  it  could   be 
avoided,   was  the  idlest  thing  we  could*  do.     We   may  XdAk  oi 
'^  unfiiriin^  the  Republican  banner  against  Ffance'' — ^but,  when 
we  had  unfurled  our  banner,  there  would  be  an  end  of  our  ex- 
ploits.    This  is  precisely  such  a  flourish  as  might  be  expected 
from  a  heavy  intellect  wandering  from  its  ordinary  track.     It  is 
not  reniembered  that  if  we  go  to  war  with   France,  we  shall  be 
shut  out  from  the  continent  of  £urope,  without  knowing  where 
it' would  ce^se  to  repel  us.     It  is  nOit  remembered  that  in  a  war 
with  France,  we  might  naffer ^  bui^  could  not  ad — ^that  we  should 
be  an  lutmble  alfy  without  hope  of  honour,  and  a  feeble  enemy 
without  a  chance  of  victory.     It  appears  to  me  that  the  world 
would  stand  amaased  if  we,  a  commercial  nation,  whose  interests 
are  incompatible  with  .war^  should,  upon  ihfi  instigation  of  our 
pospin^y  stmt  iiito  tjie  fists  with  gigantic   France,  with  a  meta- 
phor in  tfnr  mouths^  but  with  ao  means  of  amoyance  in  our 
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hands,  and  prdfessing  to  be  the  champions  of  commerce,  do  jvsl 
enough  to  pravoke  its  de^ruction  and  mnk*'  nurselings  ridicul  vus. 

^^  Our  friends  in  this  coantry  are  all  of  opinion  that  we  should 
take  in  good  part  the  new  order  in  coancil,  and,«u0ering  our  re- 
strictive laws  tu  expire,  rely  upon  friendly  rtegociation  and  a 
change  of  policy  in  this  govern  mept  for  the  further .  success  of 
our  wishes.  J  can  assure  you  with  confidence  that  they  would 
he  greatly  disappointed  and  grieved  if  wf  shquld  be  found  t« 
take  any  other  course.  Our  triumph  is  already  considered  as  a 
signal  one  by  evtry  body.  The  pretexts  with  which  ministers 
would  conceal  their  motives  for  a  relinquishmeptof  all  which 
they  prized  in  their  system,  are  seen  through  ;  and  it  is  untver- 
sfilly  viewed  as  a  concession  to  Anterica.  .  Our  .honour  is  now 
safe,  and  by  management  we  may  probably  gain  every  thing  we 
have  in  view.  A  change  of  mii^isters  is  not  unlikely,  and  if  a 
change  happens  it  will  be  favourable  to  us^  Every  thing  con- 
spires to  recorahi^d  moderation. 

'*  1  need  not,  I  am'  sure,  make  any  apology  for  myself,  even 
although  you  should  think  that  less  has  been  obtained  here  than 
ought  to  have  been  obtained.  I  Bave  endeavoured  to  do  the  best 
with  the  means  put  at  my  disposal,  and  I  have  avoided  commiitins 
my  government.  I  ain  persuaded  that  all  that  was  practicable 
has  been  accomplished/  and  I 'have  a  strong  confidence  that 
used  and  foUowed  up  as  your  wisdom  and  that  of  the  le^lature 
will  direcf,  the  result  wiW  be  good." 

.  Mr,  PiNKN&T  to  Mr.  Madison. 

Private.  /^  London,  j4ug.  f9«A,  1809, 

"  Drab  Sir, — I  have  had  the   honour  to  receive  your  kind 

letter  of  the  21st  of  April ;  and  now  send  the  last  edition  ot  War 

in  Disguise,  as  you  request. 
**  AmerlcHn  newspapers,  have  been  received  here,  showing  thai 

the  disavowal  of  Mr.  Erskine's  < arrangement  has  excit«'d  much 


[*  One  of  the  tr*t  ads  of  Mr.  Madison's  administration  had  been  to  con- 
clade  an  arrangtement  with  the  British  minister  at  Washhigron,  Mr.  Crskine, 
b>  irhicb  (he  or^ijlers  in  council  were  to  f»  repeslrrt  artdsatiflfactioii  «m«  t» 
begiVtB  for  the  actaisk  oa  the  ftig«t»  Cbeto^^aka,  anrf  the  Imitelwt^^iqi  tbe 
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ferment  in  the  United  StaU*8.*  1  cannot  subdue  mv  6rst  regret 
that  it  was  t'linird  tu  be  necessary  at  the  last  n^gular  session  of 
Congress  to  falter  in  the  course  we  were  pursuing,  and  to  give 
signs  of  inabiHty  to  pertievere  in  a  system  which  was  on  the 
point  of  aocomplisbing  all  its  purposes.  That  it  t»a$  found  to 
be  necessary  I  have  no  doubt ;  but  (  have  great  doubts  whether, 
if  it  bad  fortunately  •  been  otherwise,  -we  should  have  had  any- 
disavouftUi,  h  is  to  be  hoped,  however,  that  every,  thing  will  yet 
turn  tfut  welU  That  y«/ii  will  do  aU  thai  can  be  dune  at  this  peri- 
lous moment  for  the  honour  and  advantage  of  our  country,  I  am 
sure..  (  congratulate  y6u  heartily  on  the  abundant  proofs  of 
genl^ral  confidence  which  have  marked  the  commencement  of 
your  administration.  .1  venture  to  prophecy  that  the>  will  mul- 
tiply as  you  advaiiee,-  and  that  in  the  maturity  of  your  adminis* 
tration,  Jt  will  be  Identified   in  the  opinions  of  all  men  with  the 

strength^  and  character^  and  prosperity  of  the  State.^'. 

#  m-         #  •  ^       W_       *         •'«  •       '»»' 

«  I  shall  be  greatly  deceiv.^  if  Franee  relaxes  at  this  time  from 
lier  decrees  against  neutral  rights.  I  should  rather,  ,have  ex- 
pected additional  rigour,  if  General  Armstrong  had  not  given 
me  reason  to  expect  better  things  The  maritime  arrondissement 
now  so  near  its  completion  will  furnish  new  inducements  to  per- 
severance in  the  anti-commercial  sysjiem."        / 

{The  recall  of  Mr.  Gr^kine,  in  consequence  oC.the  refeial  of 
the  British  government  to  ratify. the  arrangementt^emeved  iutb.  by 
hln>f  was  fallowed  by  the  mission  of  Mr.  Jackson  -as  apc^ai  envoy 
to  the  government  of  the  United  States.  There  was  a  general 
expectation  in  this  country  that  he  would  be.charged.witb  conci* 
U^tory  exphmalioas  ol  the  disavpwal  of  his  p/edeoessor,  iind 
with  proposals  to  be  substituted  ior  the  rejeeted  arrangentlent. 
But'this'  eif^ectation  w^s  disappointed.  It  was  found  that  the 
new  mlnist^  had  received  no  authority  to/enter  .into  explanar 


United  States  aod  Great  Britain  was  to  be  renevred.  This  arrangement  was 
no  sooner  known  iii  England,  than  it  was  disarowed  by  the  Bniish  govera- 
ment«  lis  o<6t  having  beln  made  conforiliably  to  the  niBtrucrttooi  sent  to  its 
miidilcrliniilscimniry.)'*^'    <  ' 
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tions  relative  to  the  rejection  of  the  arrangement^  or  to  aobsdtme 
any  proposal  for  that  part  of  it  which  regarded  the  British  or- 
ders in  council.  His  proposals  respecting  the  attack  on  the  fri- 
gate Chesapeake  were  founded  upon  what  the  UiAted  States  had 
repeatedly  declared  to  be  an  inadmissible  basis,  that  the  first  step 
towards  an  adjustment  should  proceed  from  them  by  a  revocation 
of  the  President's  proclamation  interdicting  British  armed  vessels 
from  entering  their  waters.  In  the  course  of  bis  correspcmdence 
with  the  Secretary  of  State/  Mr.  Jackson  repeatedly  imputed  te 
tiie  government  of  the  United  States  a  knowledge  of  the  fact 
that  the  arrangement  conchided  by  Mr.  Crskine  was  not  autho- 
rized by  bis  instructions.  In  consequence  of  this  offensive  con- 
duct, our  government  refused  to  receive  any  further  comsBuni- 
cations  from  hiiki,  and  Mr.  Pinkney  was  instrncted  to  explain  the 
necessity  of  this  step  to  the  British  court.  At  the  date  of  the 
following  letter,  it  would  seem  that  he  had'  only  seen  the  first 
part  af  Mr.  Jackson^s  correspondence,  but  had  not  then  received 
its  sequel  aod  his  instructions  to  explain  to  the  British  govern- 
ment the  necessity  of  refusing  to  receive  any  further  communica- 
tions from  him.] 

Mr^  PiifKNBir  to  Mr.  Madisoh. 

Privaie.  '<  Lokdok,  Dec.  \Oihj  1809. 

^  Dkar  SiB,^^!  see  with  great  pleasure  the  groaod  taken  by 
the  Secretary  of  State  in  his  correspondence  with  Mr.  JackMHi, 
connected  with'  the  probability  that  our  people  are  recovering 
from  recent  delusion,  and  will  hereafter  be  disposed  to  support 
with  seal  and  steadiness  the  efforts  of  their  government  to  maintain 
their  honour  an^  character.  Jackson's  course  is  in  extraordinary 
one,  and  his  mamur  is  little  bettar. 

*^  The  British  governiacat  has  acted  for  some  time  upon  an 
opinion  that  its  partisans  in  America  were  too  numerous  and 
strong  to  admit  of  our  persevering  in  any  system  of  repulsion  to 
British  injustice ;  and  it  ci^nnot  be  denied  that  appAiraoces  coun- 
tenanced this  humiliating  and  pernicious  opinion ;  whidi  has 
been  entertahned  by  our  friends.  My  own  confidence  in  the 
American  people  was  great  $  but  it  was  shaken  aeveithelesa,    I 
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am  re-assured,  however,  by  present  syraptums,  a\id  give  myself 
up  once  more  to  hope.  The  prospect  of  returning  virtue  is 
cheering ;  and  I  trust  it  is  not.  in  danger  of  being  obscured  and 
deformed  by  the  recurrence  of  those  detestable  scenes  which 
lately  reduced  our  patriotism  to  a  problem. 

<<  The  ftetp  ministry  (if  the  late  changes  entitle  it  to  be  so 
called)  is  at  least  as  likely  as  the  last  to  presume  upon  our  divi- 
sions. I  have  bear4  it  said  that  it  was  impossible  to  form  a 
cabinet  more  unfriendly  to  us,  more  effectually  steeped  and  dyed 
in  ^11  those  ^ad  principles  which  have  harassed  and  insnlted  us. 
Icontinuci  to  believe  that,*  a^  it  is  now  constituted,  or  even  with 
any  modifications  of  which  it  is  suaceptible,  it  caiwot  last ;  and 
that  it  will  not  dioose  to  hazard  much  in  maintaimidg  Against  the 
United  States  thekte  maritijne  innovations. 

**  The  peo|ile.of  Cngbild  are  rather  better  disposed  than  here- 
tofore to  accommodate  with  us.  They  seefti  to  liave' awaked 
from  the  flattering  dreams  by  which  their  noderstandtngs  have 
been  so  long  abused.  Disappointment  and  dSasnit^f  have  dlssi* 
pated  the  brilliant  expectations  of  undefined  prosperity  which 
had  dazzled  them  into  moral  blindness,  t^d  had  cheated  them  of 
their  discretion  as  well  as  of  theirsensejof  justice.  In  this  state 
of  things  America  natnrally  resumes  her  importance,' and  her 
rights  become  again  intelligible.  Lost  as  we  were  to  the  view  of 
Englishmen  during  an  overpowering  Maze' of  imaginary  glory 
and  commercial  grandeur,  we  ace  once  more  visible  in  tiie  sober 
U^ht  to  which  facts  have  tempered  and  reduced  the  glare  of  fic- 
tion. X^e  use  of  this  opportunity  depends  upon  purselyes,  and 
doubtless  we  shall  uie  it  as  we  oaght.  ,  * 

.  It  is,  af\er  all,  perhaps  to  be  doublc^d  whether  any  thing-  but  a 
general  peaci?  (which,  if  we  may  judge  from,  the  past,  it  is  not 
unlikely  France  will  soon  propose),  can  remove  all  dilemma 
from  our  situation«  More  wisdfHn  and  virtue  than  i(  would  be 
^aite  reasonable  to  expect,  most  be  found  in  the  councils  of  the 
two  great  belligerent  parties,  before  the  war  inf  which  they  are  now 
engaged  can  become  harmless  to  our  rights^  Even  if  Fngland 
sbou^  recall  (and  I  am  convinced  she  could  have  been,  and  yet' 
can  be,  compelled  to  recall)  her  foolish  orders  in  council,  her 
■laritlma  pretensions  will  still  be  exuberant,  and  many  of  her 
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practices  most  'oppressive*  From  France  we  have  oplj  to  look 
for  what  hostility  to  iLogland  may  suggest  Ja8tic<*  and  en- 
Ug:iieue«l  policy  are  .out  of  the  qaestion  on  both  sideft.  Upoo 
France^  1  tear,  we  have  no  means  of  acting  with  efft*ci.  *  Her 
ruler  sets  our  ordinary  means  at  dffiance.  We  cannot  alarm 
him  for  his  colonies,  his  trade,  his  manufactures,  his  revenue. 
He  would  not  probably  be  moved  by  oar  attempts  to  do  -so,  even 
if  they  were  directed  exclusively  against  himself.  He  is  lesf 
likely  to  be  so  moved  wlule  they  comprehend  his  enemy.  A 
war  with  France,  I  shall  always  copiend,  would  not  help  our 
case.  It  would  aggravate  our  embanHssnients  in  all  respects. 
Our  interests  woald  be  strudrto  the  heaft  by  it.  For  our  honour 
it  coDkl  do  HothiAg.  The  territory  of  this  mighty  power  Is  ab- 
solutely invulnerable  ;  and-  there  is  no  mocle  in  which  we  could 
make  her  feel  either  physical  of  moral  coercion.  MTe  might  as 
well  declare  war  a{:ajn8t  the  inhabitants  of  the  Moon  or- of  the 
Georgitm^iAis^  When  we  had  produced  the  entire  exclusion 
oC  oar  trade  froaii  die  whole  of  coMinenttil  I*  urope,  and  increased 
its  haaards  every  where,  what  else  coald'we  hope  to  achieve  by 
gallantry,  iu-  win  by  stratagem  ?  Great  Britsin  wbuld  go  smug- 
gKng  on  as  usual ;  but  we  could  neither  fight  nor  snii'uggle.  We 
should  tire  of  ^so  absurd  a  contest  iahg  before  it  woold  end,  (who 
shall  89^  ^en  il  would  ep(^?)  and  we  should  come  out  of  k,  after 
wondering  how  we^^ot  imo^  it,  with  our  manufactures  annihiliiied 
by  British  competition,  our  commerce  crippled  by  an  enemy  ond 
smotheri^d  by  a  ft*iend,  our  spirit  debased  into  listlessness,  and 
our  character  deeply  injured.  I  beg  your  pardon  for  recurring  to 
this  topic,  upon  whioli  I  will  not  fatigue  you  with  another  irord, 
lest  t  should  persecute  you  with  many. 

''  The  ministry  t^e  certainly  epdeavaurlng  to  gain  strength  by 
some  changes.  .  it  is  said'  that  Lord  Wellesley  b  trying  to  bring 
Mr-  Canning  bach  to  the  dibinet;  and^  if  id,  I  see  no  reason  why 
he  should  not  succ^edy  One- statement  is  that  Mr.  Canning  is  to 
go  to  the  Admiral(y-^anethe>r,  that  he  is  to  return  to  the  Foreign 
Department,  that  L^rd  Wellesley  is  to  take  the  Treasury,  and 
Mr.  Percival  to  relapse  into  a  mere  Chancellor  of  the  Etchequer. 
It  is  added  that  Lord  ("amden  ( President  of  the  Council)  and 
Lord  Westmoreland  ^Pnvy  Seal)  are  to  go  out. 
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'<  If  Mr.  Canning  thoakl  not  join  his  old  collmgues  before.the* 
ineettng  of  Parliament,  be  will  probablv  soon  fall  into  the  ranks 
of  opposition,  where  he  will  be  formidable.  There  will  scarce^ 
]y  be  any  scruple  in  receivuig  him.  If  he  should  join  his  old 
colleagues,  they  will  no|.gain  maCh  by  him.  As  a  debater  in  thif 
House  of  Commons,  he  would  be  useful  to  them  ;*  but  his  repu- 
tation 4s  not  at  this  moment  in  the  best  possible  plight,  and  his 
weight  and  connections  are  almost  nothing.  I  am  not  sore  that 
they-  would  not  lose  by  him  more  than  they  could  gain.  ^ 

If  Lord  Orenville  and  Lord  Grey  should  be  recalled  to  power| 
Lord  Holland  would  be  likely  to  have  the  station  of  Foreign  Se- 
cretary (Lord  Grey  preferring,  as  it  is  said,  the  Admiralty.) 

I  believe  that  I  have  not  mentioned  to  you  th^  Mr.  G.  H.  Rpae 
was  to  have  been  the  special  envoy  to  our  country,  if  Mr.  Cr- 
akine^s  arrangement  had  not  been  disavowed.  I  am  bound  to  say 
that  a  worse  choice  could  not  have  been  made.  -  Since  his  return 
to  England,  he  has,  I  know,  misrepresented,  and  traduced  us  with 
an  industry  that  is  absolutely  astonishing,  notwithstanding  the 
cant  of  friendship  and  respect  with  which  he  overwhelms  the  few 
Americans  who  see  him. 

Mr.  MAnrsoN  to  Mr.  Pinknbt. 

*^  Washington,  Joh.  20M,  1810. 
^  Dbar  SiB^-— 1  received,  some  days  ago,  a  letter  from  Dr. 
Hiogan,  containing  observations  on  the  posture  and  prospects  of 
our  foreign  relations.  Before  the  answer  was  out  of  my  hands, 
I  received  another,  dated  four  days  after,  in  which  he  merely  in- 
formed roe  that  he  should  embark  for  England  in  about  eight  days, 
with  an  offer  to  take  charge  of  any  communications  for  you.  As 
his  first  letter  did  not  glance  at  any  such  intention,  it  must  be 
presumed  to  have  been  very  suddenly  formed.  And  as  his  last  is 
silent  as  to  the  object  of  the  trip,  this  is  left  to  conjecture.  From 
the  anxiety  expressed  in  his  first  letter  for  the  preservation  of 

*  The  oDljr  cabioet  ministers  Mt  present  in  the  House  of  Commons,  are 
Mr  Perciral,  and  Mr  Ryder,  (  the  Secretary  of  State  for  the  Home  Depart- 
ment, and  brother  of  Lord  Harrowbjr.)  The  latter  gentleman  ejccitei  no 
expectations. 
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pcscc  Willi  Enghmd,  which  appeared  to  him  to  be  is  peculiar 
danger,  and  from  his  known  benev^alenee  and  seal  on  the  anbjecti 
it  maj  reaionablj  be  supposed  that  his  views  rdale,  in  sosse 
form  or  otliery  to  a  mitigation  of  the  hostile  tendencies  which  di»> 
tress  htm ;  and  that  his  silence  may  proceed  from  a  wi^  to  gire 
no  handle  for  animadvevsions  of  any  sort  on  the  step  taken  hj 
him. 

^  Yon  will  recdve  from  the  Secretary  of  State,  nnlesa,  indeed 
the  opportunity  fail  through  the  shortness  of  the  notice^  sach  onm- 
miwications  and  observations  as  may  be  thought  usefol  to  yoo. 
Tou  will  find  that  the  perplexity  of  oar  situation  is  amply  dis- 
played by  the  diversity  of  opinions  and  prolixity  of  discnssions 
in  Congress.  Few  are  desirous  of  war ;  and  few  are  reconciled  to 
submission ;  yet  the  frustration  of  intermediate  courses  seems  to 
have  left  scarce  any  escape  from  that  dilemma.  The  fete  of 
Mr.  Macon's  bill,  as  it  is  called,  is  not  certain.  It  will  pmbahlj 
pass  the  House  of  Represenutives,  and  for  aught  I  know,  may 
he  concurred  in  by  the  Senate.  If  retaliated  by  Great  Britaiai 
it  will  operate  as  a  non-importation  act,  and  throw  ezpoits  into 
the  circuit  of  the  non*intercoorse  act :  if  not  retaliated,  it  may 
be  felt  by  the  British  navigation,  and  through  that  interest,  by 
the  government :  since  the  execution  of  the  law,  which  relates  to 
the  ship,  and  not  to  the  merchandise,  cannot  be  evaded.  With  re- 
spect to  the  J£ast  Indies,  the  proposed  regulation  will  have  the 
effect  of  compelling  the  admission  of  a  direct  and  ttcbuwe  trade 
for  our  vessels,  or  a  retiikquishment  of  this  market  for  I^dia 
goods,  further  than  they  can  he  smuggled  into  it^  It  jnal  aippeais 
that  a  proportion  has  been  made  in  the  House  of  flfpfrtentalivci, 
to  employ  our  ships  of  war  in  convoys,  and  to  permit  merchant- 
men to  arm.  However  plausible  the  argumenai  for  diis  czfiefi- 
ment,  its. tendency  to  hostile  colKsicMM  is  so  evident,  that  I  Ihiak 
its  success  improbable.  As  a  mod6  of  going  into  war,  it  tloes 
not  seem  likely  to  be  generally  approved,  if  war  was  the  object. 
The  military  preparations  which  have  been  recommended  and 
are  under  consideration,  are  what  tRey  profess  to  be,  measures  of 
precaution.  They  are  not  only  justified  but  dictated  by  the  on- 
certainty  attending  the  course  which  Great  Britain  may  take,  or 
rather  by  the  unyielding  and  unamicable  traiu  in  her  cahsaei^aad 
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her  couotenance*    Measures  of  that  sort  are  also  (he  more  adaftt- 
ed  to  our  situation,  as  in  the  event  of  accommodation  with  Great 
Britain  they  may  possibly  be  wanted  in  another  quarter.    The 
long  debates  on  the  resolution  of  Mr.  Gilesi  on  the  subject  of  Mr. 
Jackson,  have  terminated  in  affirmative  votes  by  large  majorities. 
Tbisy  with  the  refusal  of  the  Executive  to  hold  communications 
with  him,  it  is  supposed,  will  produce  a  crisis  in  the  British  po- 
licy towards  the  United  States,   to  which  the  representations  of 
the  angry  minbti*r  will,  doubtless  be  calculated  to  give  an  unfa- 
vourable turn.    Should  this  happen,.our  precautionary  views  will 
have  been  the  more  seasonable.    It  is  most  probable,  however, 
that  instead  of  expressii^  resentment  by  open  war,  it  will  appear 
in  more  extended  depredations  on  our  commerce,  in  declining  to 
replade  Mr.  Jackson,  and  perhaps  in  the  course,  observed  with 
respect  to  you,  in  meeting  which  your  own  judgment  will  be  the 
best  guide.     Should  a  change  in  the  composition  or  calculations 
of  the  cabinet  give  a  favourable  turn  to  its  policy  towards  this 
country  9  it  is  desirable  that  no  time  may  be  lost  in  allowing  it 
its  effect.    With  this  view  you  will  be  reminded  of  the  seve» 
ral  authorities  you  retain  to  meet  in  negociation,  and  of  the  in- 
structions by  which  they  are  to  be  exercised :  it  being  always  un- 
derstood that,  with  the  exception  of  some  arrangement  touching 
the  Orders  in  Council,  reparation  for  the  insult  on  the  Chesapeake 
must  precede  a  general  negociation  on  the  questions  between  the 
two  countries.    At  present  nothing  precise  can  be  said  as  to  a 
condition  on  our  part  for  a  repeal  of  the  Orders  in  Council;  the 
existing  authority  in  the  Executive  to  pledge  one,  being  expirable 
with  the  Non-Intercourse  act,  and  no  other  pledge  being  provided 
lor.    As  it  is  our  anxious  desire,  however,  if  the  British  govern- 
ment should  adopt  just  and  conciliatory  views,  that  nothing  may 
he  omitted  tliat  can  show  our  readiness  to  second  them,  you  may 
offer  a  general  assurance  that,  as  in  the  case  of  the  Embargo, 
and  the  Non-Intercourse  acts,  any  similar  power  with  which  the 
Executive  may  be  clothed,  will  be  exercised  in  the  same  spirit 
^  You  #ill,  doubtless,  be  somewhat  surprised  to  find  among 
the  communications  to  Congress,  and  in  print  too,  the  confiden- 
tial conversations  with  Mr*  Canning  reserved  firom  such  a  use  by 
your  own  req^cst•    It  was^  in  fact,  impossible  to  resist  the 
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pointed  call  for  them,  without  giving  umbrage  to  some,  and  op- 
portunity for  injurious  inferences  to  others.  The  difficulty  was 
increased  by  the  connexion  between  them  and  other  communica- 
tions necessarily  falling  within  the  scope  of  the  rule  of  compli- 
ance in  such  cases.  Finally,  there  did  not  appear  to  be  any 
thing  in  the  conversations  which  could  warrant  British  complamt 
of  their  disclosure,  or  widen  the  space  between  you  and  the 
British  ministry. 

^  As  it  may  not  be  amiss  that  you  should  know  the  aentiments 
which  I  had  expressed  to  Dr.  Logan,  and  which,  though  in  an- 
swer to  his  letter  written  previous  to  the  notification  of  his  in- 
tended trip,  he  will,  of  course,  carry  with  him,  I  enclose  a  copy 
of  the  answer. 

'*  The  file  of  newspaper*  from  the  Department  of  Stale,  wil 
give  you  the  debates  on  the  case  of  Jackson.  I  enclose,  however, 
a  speech  1  have  just  looked  over  in  a  pamphlet  form.  Althoi^ 
liable  to  very  obvious  criticisms  of  several  sorts,  it  has  presented 
a  better  analysis  of  some  parts  of  the  subject,  4han  I  have  ob- 
served in  any  of  the  speeches.^' 

Mr.  PiNKNEY  to  Mr,  Madison. 

<<  Lo^noN,  2Sd  March,  1 8 10. 

^  Dear  Sir, — I  had  intended  to  write  to  you  a  very  tedious 
letter,  but  I  have  no  longer  time  to  do  so— ^s  it  is  now  near  2 
o'clock  in  the  morning,  and  Lieut.  Elliott  leaves  town  at  10,  A.  M. 

*^  My  official  letter  of  the  21st  inst.  will  apprize  you  of  die 
course  finally  taken  by  this  government  in  consequence  of  Mr. 
Jackson's  affair.  I  do  not  pretend  to  anticipate  yoUr  Judgment 
upon  it  It  certainly  is  not  what  I  wished,  and,  at  one  time, 
expected  ;  but  I  am  persuaded  that  it  is  meant  to  be  conciliatory. 
I  have  laboured  earnestly  to  produce  such  a  result  as  I  believed 
would  be  more  acceptable.  Why  I  have  failed  I  do  not  pre- 
cisely know,  and  I  will  not  harass  you  with  conjectures.  The 
result,  such  as  it  is,  will  I  am  sure  be  used  in  the  wisest  manner 
for  the  honour  and  prosperity  of  our  country. 
-  ^  It  is  doubtful  whether  there  will  be  any  change  of  admini- 
stration here.    Partial  changes  in  administration  are  very  likely. 
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*^  I  think  I  can  say  with  certainty  that  a  more  friendly  dispcH* 
sttion  to^teds  the  United  States  exists  in  this  country  at  present 
than  for  a  long  time  past." 


Mr.  Madison  to  Mr.  Pinkvbt.. 

^  Washington,  May  2Sdy  1810, 
Dbar  Sib, — ^Tou  will  learn  from  the  Department  of  Stat<*,  as 
you  must  have  anticipated,  our  surprize  that  the  answer  of  Lord 
llVellesley  to  your  very  just  and  able  view  of  the  case  of  Jackson, 
corresponded  so  little  with  the  impressions  of  that  minister  mani- 
fested in  your  first  intervieivs  with  him.  The,  date  of  the  answer 
explains  the  change,  as  it  shows  that  time  was  taken  for  ol^ 
taining  intelligence  from  this  country,  and  adapting  the  policy  of 
the  answer  to  the  pbsition  taken  by  the  advocates  of  Jackson. 
And  it  must  have  happened  that  the  intelligence  prevailing  at 
that  date  was  of  the  sort*  most  likely  to  mislead.  The  elections 
which  have  since  taken  place  in  the  eastern  states,  and  which 
have  been  materially  influenced  by  the  affair  of  Jackson  and  the 
spirit  of  party  connected  with  it,  are  the  strongest  of  prooft  that 
the  measure  of  the  executive  coincided  with  the  feelings  of  the 
nation.  In  every  point  of  view  the  answer  is  unworthy  of  the 
source  from  which  it  comes. 

^  From  the  manner  in  which  the  vacancy  left  by  Jackson  is 
provided  for;  it  is  inferred  that  a  sacrifice  is  meant  of  the  respect 
belonging  to  this  government,  either  to  the  pride  of  the  British  go- 
vernment, or  to  the  feelings  of  those  who  have  taken  side  with  it 
against  their  own^  On  eitfier  supposition,  it  is  necessary  to  conn-  * 
.  teract  the  ignoble  purpose.  You  will  accordingly  find  that 
on  ascertaining  the  substitntiob  -  of  a  charge  to  be  an  inteatiooal 
degradation  of  the  diplomatk  intercourse  on  the  part  of  Great 
Britain,  it  is  deemed  proper  that  no  higher  fiinotionary  should  re- 
present the  United  States  at  London.  I  dncerely  wish,  on  every 
account,  that  the  views  of  the  British  government  in  this  instance, 
may  not  b^  such  as  are  denoted  by  appearances,  or  that,  on  find- 
hag  the  teitalency  of  them,  they  may  be  changed.  However  the 
fact  may  ttfm  out,  yon  will  of  course  not  lose  sight  of  the  ezpe- 
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dieocy  of  mingling  in  every  step  you  takie>  ai  much  of 

tion,  and  even  of  con^iliationi  as  can  be  justifiable,  and  will,  in 

particulaTi  if  the  present  despatches  should  find  you  in  actnal  nc- 

gociation,  be  governed   by  the  result  of  it,  in  determiniag  the 

question    of  your  devolving    your  trust  on  a  Secretary    of 

'Legation. 

<<  The  act  of  Congress,  transmitted  from  the  Department  of  State, 
will  inforas  you  of  the  footing  on  which  our  relations  to  the  bellige> 
rent  powers  were  finally  placed.  The  experiment  now  to  be  made 
of  a  commerce  with  both,  unrestricted  by  our  laws,  haa  resulted 
^oro  causes  which  you  will  collect  from  the  debates,  and  from  jroar 
•wn  reflections.    The  new  form  of  appeal  to  the  policy  of  Great 
Britain  and  France,  on  the  subject  of  the  decrees  and  orders,  will 
ttost  engage  your  attention.  However  feeble  it  may  appear,  it  is 
possible  that  one  or  the  other  of  those  powers  may  allow  k  more 
effect  than  was  produced  by  the  overtures  heretofore  tried.  As  fitr 
as  pride  may  have  inflotliced  the  reception  of  these,  it  will  be  dK 
less  in  .the  way,  as  the  law  in  its  present  form  may  bei^^arded 
by  each  of  the  parties,  if  it  so  pleases,  not  as  a  coercion  or  a 
threat  to  itself,  but  as  a  promise  of  attack  on  the  other.     Great 
Britain  indeed  may  conceive  that  she  has  new  a  complete  inte- 
rest in  perpetuating  the  actual  state  of  things,  which  gives  her 
the  fttU  enjoyment  of  our  trade,  and  enables  her  \o  cut  it  off  with 
every  other  part  of  the  world,  at  the  same  time  that  it  increases 
the  chance  c(  such  resentments  in  France  at  the  inequality  as 
may  lead  to  hostilities  with  the  United  Sutes.   But,  on  the  othe 
hand,  this  very  hsequaltty,  which  France  would,  confirm  by  a 
state  of  hostilities  with  the  United  States,  may  become  a  OMitive 
with  her  to  turn  the  tables  on  Great  Britain,  by  compellitig  her 
either  to  revoke  her  orders^  or  to  lose  the  commerce  of  thb 
oountry  f    An  apprehension  that  France  may  take  this  politie 
aourse,  would  he  a  rational  aMive  with  the  British  government 
to  get  the  start  of  her.    Nor  is  this  the  ^nly  apprehension  that 
aaerita  attenttoo.    Among  the  inducements  to  the  experiment  of 
as  onrestrieied  commerce  now  made  were  two,  whidh  contriba« 
led  essentially  to  the  ftta|ori^  of  votes  in  its  favour ;  first,  a' ge- 
neral hope,  favoured  by  daily  accounu  fi-om  England,  that  an 
of  difitredccs  there^  and  thence  in  France,  woiild  ren- 
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der  the  measore  safe  and  proper ;  secondy  a  willingness  in  not  a 
few  to  teach  the  advocates  for  an  open  trade  under  actual  cir- 
cumstancesy  the  folly,  as  wett  as  degradation  of  their  policy.    At 
the  next  meeting  of  Congress^  it  will  be  found,  according  to  pre- 
sent appearances,  that  instead  of  an  adjustment  with  either  of 
the  belligerents,  there  is  an  increased  ohsttiMcy  in  both,  and  that 
the   inconveniences  of  the  embargo  and   non-intereourse  have 
been  Achanged  for  the  greater  sacriices  as  well  as  disgrace  re- 
sulting from  a  submission  to  the  predatory  systems  in  force.    It 
will  not  be  wonderful  therefore  if  the  passive  spirit  which  marked 
the  late  session  of  Congress,  should  at  the  next  meeting  be  roused 
to  the  opposite  point  4  more  especially  as  the  tone  of  the  nation 
has  never  been  as  low  as  that  of  its  representatives,  and  as  it  is 
rising  already  under  the  tosses  sustained  by  our  commerce  in  the 
continental  jporUy  and  by  the  hW  ot  prices  in  our  produce  at 
home,  under  a  limitation  of  the  market  to  Great  Britain.    Cotton 
I  pereeiwe  is  down  at  10  or  11  cents  in  Georgia.    The  great 
mass  of  tobacco  is  in  a  sim^ar  situation :  and  the  effect  must 
soon  be  feneral,  with  the ,  exc<*ption  of  a  few  articles  which  d6 
not  at  present  glut  the  British  demand.    Whether  considerations 
like  these  will  make  any  favourable  impression  on  the  British 
cabinet,  you  will  be  the  first  to  knoiT.  Whatever  confidence  I  may 
have  in  them,  I  must  forget  all  that  is  jpast  before  I  can  indulge 
very  fav<Nirable  expectations.    £very  new  occasion  seems  to 
countenance  the  belief  that  there  Inrks  in  the  British  cabhiet  a 
hostile  feding  towards  this  country,  which  will  never  be  eracB- 
cated  during  the  present  reign ;  nor  overruled,  whilst  it  exists, 
but  by  some  dreadful  pressure  from  external  or  internal  causes. 

<<  \y  ith  respect  to  the  French  government,  we  are  ttiught  by 
experience  to  be  equaUy  distrustfril.  It  will  have,  however,  the 
same  opportimity  presented  to  it  with  tl|e  British  government, 
of  comparing  the  actual  state  of  thinga  with  that  which  wouM  be 
produoed  by  a  repeal  of  its  decrees ;  amd  it  is  not  easy  to  find 
any.  piansible  motive  to  continue  the  former  as  preferable  to  the 
latter.  A  worse  state  of  things  than  the  actual  one  conid  not 
exist  for  France,  unless  her  preference  be  for  a  state  of  war.  If 
she  be  sincere,  either  in  her  late  propoeiiions  for  a  chronologi- 
cal revocation  of  illegal  edicsi  ^against  neutrals,  or  to  a  pledge 
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from  the  United  Sutet  not  to  sabmit  to  tlioie  of  Orat  Britaui, 
she  outfbt  at  once  to  embrace  the  arrangemem  hfld  oot  by  Coo- 
gress  ;  the  renewal  of  a  oon-intercoune  with  Grv«it  Britain,  be- 
ing the  very  species  of  rcsbtance  most  analogous  to  her  profess- 
ed views. 

^  I  propose  to  commit  this  to  the  care  of  Mr.  Parish,  who  is 
about  embarking  at  Philadelphia  for  1*  ngland,  and  finding  thai 
I  have  miss«>d  a  day  in  my  computation  of  the  opporcAiity,  I 
must  abruptly  conclude  with  assurances  of  my  great  esteeaa  and 
friendly  respect." 

Mr.  PiNKNST  to  Mr.  Madison. 

Frivflie.  ^  Lokoon,  rhtgust  13,  1810. 

'  **  DiAE  SiE,-*I  return  you  my  sincere  thanks  for  your  iHicf 
of  the  2Sd  of  May.  Nothing  could  have  been  more  accepubk 
than  the  approbation  which  you  are  so  good  as  to  express  of 
my  note  to  Lord  Wellesley  on  Jackson's  affairs.  I  wish  I  had 
been  more  successful  in  my  endeavours  to  obtain  an  unexceptioii- 
able  iioswer  to  it.  You  need  not  be  told  that  the  actual  reply 
was,  to  plan  and  terms,  wide  of  the  expectations  which  I  bad 
formed  of  it.  It  was  unfortunately  delayed  until  first  views  and 
feelings  became  weak  of  themselves.  The  support  which  Jack- 
son received  in  America -was  admirably  calculated  to  produce 
other  views  and  feelings,  not  only  by  its  direct  influence  on  Lord 
Wrilesley  and  his  colleagues,  but  by  the  influence  which  they 
could  not  but  know  it  had  on  the  British  nation  and  the  Parlia- 
ment. The  extravagant  conduct  of  France  had  the  same  perni- 
cious tendency  ;  and  the  appearances  in  Congress,  with  reference 
to  our  fiiture  attitude  on  the  subject  of  the  atrodous  wrongs  m- 
flicted  upon  us  by  France  and  England,  could  scarcely  be  without 
their  effect.  It  is  not  to  be  doubted  that,  with  a  strong  desire  in 
the  outset  to  act  a  very  conciliatory  part,  the  British  govcni- 
ment  was  thus  gradually  prepared  to  introduce  into  the  proceed- 
ing what  would  not  otherwise  have  found  a,  place  in  it,  and  to 
'  omit  what  it  ought  to  have  contained.  The  subject  appeared  to 
it  every  day  in  a  new  light,  shed  upon  it  from  France  and  the 
Unittd  States,  and  a  corresponding  change  naturally  enough  took 
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place  in  the  scarcely  remembered  estimates  whicH  bad  at  first 
been  made  of  the  proper  mode  of  managing  it.  Tht*  change  in 
Lord  Wellesley's  notion  upon  it,  betw^een  our  first  interview  and 
the  date  of  his  answer  to  my  note,  must  have  been  considerable, 
if  that  answer  had,  as  doubtless  it  had,  his  approbation.  For, 
the  account  of  that  interview,  as  given  in  my  private  letter  to 
Mr.  Smith  of  the  4th  of  January,  is  so  far  from  exaggerating 
Lord  Wellesley's  reception  of  what  I  said  to  him,  that  it  is  much 
below  it.  It  is  to  be  observed,  however,  that  he  had  hardly  read 
the  correspondence,  «nd  had  evidently  thought  very  little  upon 
it.  For  which  reason,  and  because  he  spoke  for  himself  only, 
and  with  less  care  than  he  would  perhaps  have  used  if  be  had 
considered  that  he  was  speaking  officially,  I  am  gl.id  that  you 
declined  laying  my  private  letter  before  the  Congress.  The 
publication  of  it,  which  must  necessarily  have  followed,  would 
have  produced  serious  embarrassment. 

"  Do  you  not  think  that,  in  some  respects,  Lord  Wellesley's 
answer  to  my  note  has  not  been  exactly  appreciated  in  America? 
I  confess  to  you  that  this  is  my  opinion. — That  the  paper  is  n  very 
bad  one  is  perfectly  clear  ;  but  it  is  not  so  bad  in  intention  as  it  is 
in  reality,  nor  quite  so  bad  in  reality  as  it  is  commonly  supposed 
to  be. 

^  It  is  the  production  of  an  Indolent  man,  making  a  great 
effort  to  reconcile  things  o/mos^  incongruous,  and  just  showing 
his  wish  without  executing  it.  Lord  Wellesley  wished  to  be  ex- 
tremely civil  to  the  American  government ;  but  be  was  at  the 
same  time  to  be  very  stately — to  manage  Jackson's  situation — 
and  to  intimate  dbapprobation  of  the  suspension  of  his  functions. 
He  was  stately,  not  so  much  from  design,  as  because  be  cannot 
be  otherwise.  In  managing  Jackson's  situation  he  must  have 
gone  beyond  bis  original  intention,  and  certainly  beyond  any,  of 
which  I  was  aware  before  f  received  his  answer.  If  the  answer 
had  been  promptly  written,  I  have  no  belief  that  he  would  have 
affected  to  praise  Jackson's  <^  ability,  zeal,  and  integrity,"  or  that 
he  would  have  said  any  thing  about  his  Majesty  not  having 
^  marked  Tiis  conduct  with  any  expression  of  his  displeasure." 
He  would  have  been  content  to  forbear  to  censure  him  ;  and  that 
I  always  took  for  granted  he  would  do. 
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*^  For  JacVson,  personally,  Lord  Wellesley  cares  nothing.    la 
his  several  conferences  with  me,  be  never  vindicated  him,  and  be 
certainly  did  not  mean  in  his  letter  to  undertake  his  defence.     It 
is  impossible  that  he  should  not   have  (1  am  indeed  sure  that  Ac 
hiis)  a  mean  opinion  of  that  most  clumsy  and  ill-conditioned 
minister.     His  idea  always  appeared  to  be  that  he  was  wrong  in 
pressing  at  all  the  topic  which  gave   offence ;  bat  that  he  acted 
upon  good  motives,  and  that  his  government  could  not  with  fao* 
nour,  or  without  injury  to  the  diplomatic  service  generally,  ^Ks- 
grace  him.    This  is  explicitly  stated  in  my  private  letter  of  the 
4th  of  January  to  Mr.  Smith.     There  is  a  great  difference,  un- 
doubtedly, between  that  idea,  and  the  one  upon   which   Lord 
Wellesley  appears  finally  to  have  acted.   .It  must  be  admitted, 
however,  that  the  praise  bestowed  upon  Jackson  is  very  meagre, 
and  that  it  ascribes  to  him  no  qualities  in  any  degree  inconsistent 
with  the  charge  of  gross  indecency  and  intolerable  petulance  pre- 
ferred against  him  in  my  note.     He  might  be  honest,  zealous, 
able  ;  and  yet  be  indiscreet,  ill-tempered,  suspicious,  arrogant, 
and  ill-mannered.  It  is  to  be  observed,  too,  this  has  no  reference 
whatever  to  the  actual  case,  and  that,  when  the  answer  speaks  of 
the  offence  imputed  to  Jackson  by  the  American  government,  it 
does  not  say  that  he  gave  no  such  cause  of  offence,  but  simply 
relies  on  his  repeated  asseverations  that  he  did  not  mean  to  offend. 
<<  If  the  answer  had  been  promptly  written,  1  am  persuaded 
that  another  feature  which  now  distinguishes  it  would  have  beea 
otherwise.     It  would  not  have  contained  any  complaint  agaiust 
the  course  adopted  by  the  American  government  in  putting  an 
end  to  official  communication  with  Jackson.     That  Lord  Welles- 
ley  thought  that  course  objectionable  from  the  first  appears  in 
my  private  letter  above  mentioned  to  Mr.  Smith.     But    be  did 
not  urge  his  objections  to  it  in  such  a  way,  at  our  first  interview 
or  afterwards,  as  to  induce  me  to  suppose  that  he  would  except 
to  that  course  in  his  written  answer.     He  said  in  the  outset  that 
he  considered   it  a  damnum  to  the  British  government ;  and  I 
know  that  he  was  not  disposed  to  acknowledge  the  ^gularity  of 
it.     There  was  evidently  no  necessity,  if  he  did  not  approve  the 
course,  to  say  any  thing  about  it — and  in  our  conversations  I  al- 
ways assumed  that  it  was  not  only  unnecessary  but  wholly  inad- 
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niissible  to  mention  it  officially  for  any  other  purpose  than  that 
of  approving  it. 

<<  After  all,  however,  what  he  has  said  upon  this  point  (idle 
and  iJi-judged  as  it  is)  is  the  mere  statement  of  the  opinion  of  the 
British  government)  that  another  course  would  have  been  more  in 
rule  than  ours.  It  amounts  to  this,  then,  that  we  have  opinion 
against  opinion  and  practice ;  and  that  our  practice  has  been  aC7 
quiesced  in.  ^ 

<'  As  to  that  part  of  the  answer  which   speaks  of  a  charge 
iPqffmreSy  it  must  now  be  repented  of  here,  especially  by  Lord 
Wellesley,  if  it  was  really  intended  as  a  threat  of  furure  inequali- 
ty in  the  diplomatic  establishments  of  the  two  countries,  or  even 
to  wear  that  appearance.     Lord  Wellesley's  letter  to  me  of  the 
22 d  ult.    abandons  that  threat,  and  makes  it  consequently  much 
worse  than  nothing.     His  'explanations  to  me  on  that  head  (not 
official)  have  lately  been,  that,  when  he  wrote  his  answer,  he 
thought  there  was  some  person  in  America  to  whom  Jackson 
could  have  immediately  delivered  his  charge,  and  that  if  he  had 
not  been   under  that  impression,  he  should  not  probably  have 
spoken   in  his  answer  of  a  ehargi  cTaffaireSf  and  should  have 
sent  out  a  minister  plenipotentiary  in  the  first  instance.     I  know 
not.what  stress  ought  to  be  laid  upon  those  private  and  ex  post 
facto  suggestions ;  but  I  am  entirely  convinced  that  there  was  no 
thought  9f  continuing  a  chargS   d'affaires  at  Washington  for 
more  than  a  short  time.     Neither  their  pride,  nor  their  interests^ 
nor  the  scantiness  of  their  present  diplomatic  patronage  would 
permit  it.     That  Lord  Wellesley  has  long  been  looking  out  in 
At 5  dilatory  way  for  a  suitable  character  (a  man  of  rank)  to  send 
as  Minister  Plenipotentiary   to  the  United  States,   I  have    the 
best  reason  to  be  assured.     That  the  appointment  has  not  yet 
taken   place,  Is  no  proof  at  all  that  it  has  not  been  intended. 
Those  who  think  they  understand  Lord  W.  best  represent  him 
as  disinclined  to  business — and  it  is  certain  that  I  have  found 
him  upon  every  occasion  given  to  procrastination  beyond  all  ex- 
aqaple.     The  business  of  the  Chesapeake  is  a  striking  instance. 
Nothing  could  be  ilBtirer  than  his  various  conversations  on  that 
case.     He  settles  at  with  me  verbally  over  and  over  again.     He 
promises  his  written  overture  in  a  few  days — and  I  hear  no  more 
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of  the  matter.     There  may  be   cunning  in  all  this,  but  it  b  doc 
such  cunning  as  1  should  expect  from  Lord  Wellesley. 

^^  In  the  affair  of  the  blockades,  it  is  evident  that  the  delay  arises 
from  the  cabinet,  alarmed  at  every  thing  which  touches  ihe  sab- 
ject  of  blockades,  and  that  abominable  scheme  of  oionopoly, 
called  the  Orders  in  Council.  Yet  it  is  an  unquestionable  fact 
that  they  have  suffered,  and  are  suffering  severely  under  the  toi- 
quitous  restrictions  which  they  and  France  have  imposed  apoo 
the  world. 

"  I  mean  to  wait  a  little  longer  for  Lord  Wellesley's  reply  to 
ray  note  of  the  30th  of  April.  If  it  is  not  soon  received,  I  hope 
I  shall  not  be  thought  indiscreet  if  1  present  a  strong  remonstrance 
upon  it,  and  if  I  take  occasion  in  it  to  advert  to  the  affair  of  the 
Chesapeake,  and  to  expose  what  has  occurred  in  that  afiair  be- 
tween Lord  Wel-esley  and  me. 

"  I  have  a  letter  from  (leneral  Armstrong  of  the  24th  of  last 
month.  He  expects  no  change  in  the  measures  of  the  French 
government  with  regard  to  the  United  States.  I  cannot,  how- 
ever, refrain  from  hoping  that  we  shall  have  no  war  with  that 
government.  We  have  a  sufficient  cause  for  war  against  both 
France  and  England — an  equal  cause  against  both  in  point  of 
justice,  even  if  we.  take  into  the  account  the  recent  violences  of 
the  former.  But  looking  to  expediency ^  which  should  never  be 
lost  sight  of,  I  am  not  aware  of  any  considerations  that  should 
induce  us  in  actual  circumstances  to  embark  in  a  war  with  France. 
I  have  so  often  troubled  you  on  this  topic^  that  I  will  not  ven- 
ture to  stir  it  again." 

•        •••••«•         •• 

Mr.  PiNKNEY  to  Mr.  Madison. 

^<  London,  Oct.  3(WA,  1810. 

<^  T  have  heard  nothing  further  of  the  appointment  of  a  Plenipo- 
tentiarv  to  the  United  States.  Nothing  further  of  the  case  of  the 
Chesapeake.    Lord  Wellesley  is  a  surprizing  man." 


Digitized 


by  Google 


(  449  ) 


Mr,  Madison  to  Mr*  Pinknbt. 

«  Washington,  Oct.  SO,  1810. 
**  Dear  Sir, — Your  letter  of  August  ISth  was  duly  received. 
Its  <ibs(*rvatiotis  oh  tbe  letter  and  conduct  of  Lord  Wellesley  are 
an  interesting  comment  on  both.  Th*"  light  in  which  the  letter 
was  seen  by  many  in  this  country  was  doubtless  such  as  gave  to 
its  features  an  exaggerated  deformity.  But  it  was  the  natural 
effect  of  its  contrast  to  the  general  expectation  founded  on  the 
tenour  of  ydur  private  letter  to  Mr.  Smith,  and  on  the  circum- 
stances which  in  the  case  of  Jackson  seemed  to  preclude  the  least 
delay  in  repairing  the  insults  committed  by  him.  It  is  true  also 
that  the  letter,  when  viewed  in  its  most  favourable  light,  is  an 
unworthy  attempt  to  spare  a  false  pride  on  one  side  at  the  ex- 
pense of  just  feelings  on  the  other,  and  is  in  every  respect  infi- 
nitely below  the  elevation  of  character  assumed  by  the  British 
government,  and  even  of  that  ascribed  to  Lord  Wellesley.  It 
betrays  the  consciousness  of  a  debt  with  a  wish  to  discharge  it  in 
•  false  coin.  Had  the  letter  been  of  an  earlier  date,  and  accom- 
panied by  the  prompt  appointment  of  a  successor  to  Jackson,  its 
aspect  would  have  been  much  softened.  But  every  thing  was 
rendered  as  offensive  as  possible  by  evasions  and  delays,  which 
admit  no  explanation  without  supposing  a  doable  game,  by  which 
they  were  to  cheat  us  into  a  reliance  upon  fair  promises,  whilst 
they  were  playing  into  the  hands  of  their  partisans  here',  who 
were  turning  the  delays  into  a  triumph  over  their  own  giivern- 
ment.  This  consideration  had  its  weight  on  the  decision  last 
communicated,  with  respect  to  your  continuance  at  London,  or 
return  to  the  United  States. 

^'  The  sole  question  on  which  your  return  depends,  tlverefore, 
is  whether  the  conduct  of  the  government  where  you  are,  may  not 
render  your  longer  stay  incompatible  with  the  honour  of  the 
United  States.  The  last  letter  of  the  Secretary  of  State  has  so 
placed  the  subject  for  your  determination,  in  which  the  fullest 
confidence  is  felt  Waiving  other  depending  subjects,  not  of  re- 
cent  date,  a  review  of  the  course  pursued 'in  relation  to  Jackson 
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and  a  successor  excites  a  mixture  of  indigaation  and  cootenpc, 
which  ought  not  to  be  more  lightly  expressed  than  by  your  im- 
mediately  substituting  a  secretary  of  legation  for  the  grade  yoa 
holdy  unless  the  step  be  absolutely  forbidden  by  the  weighty 
consideration  which  has  been  stated  to  fKu,  and  which  coincides 
with  the  sound  policy  to  which  you  allude  of  putting  ao  adver- 
sary completely  in' the  wrong.  The  prevailing  opinjon  here  ii 
that  this  has  already  been  abundantly  done. 

<<  Besides  the  public  irritation  produced  by  the  peraerering 
insolence  of  Jackson  in  his  long  stay,  and  his  conduct  during  it, 
there  has  been  a  constant  beart-buming  on  the  subject  of  the  Chesa- 
peake, and  a  deep  and  settled  indignation  on  the  score  of  im- 
pressments, which  can  never  be  extinguished  without  a  liberal 
atonement  for  the  former,  and  a  systematic  amendment  of  the 
latter. 

<*  You  have  been  already  informed  that  a  proclamation  would 
issue  giving  effect  to  the  l^te  act  of  Congress  on  the  ground  of 
the  Duke  de  Cadore's  letter  to  General  Armstrong,  which  states 
an  actual  repeal  of  the  French  decrees.  The  letter  of  Wellesley 
to  you  is  a  promise  only,  and  that  in  a  very  questionable  shape ; 
the  more  so,  as  Great  Britain  is  known  to  have  founded  her  re- 
taliatory pretensions  on  the  unprecedenUd  mode  of  warfare 
against  her,  evidently  meaning  the  exclusion  of  her  trade  kom 
the  continent.  £ven  the  blockade  of  Af%y,  1806,  rests  on  the 
same  foundation.  These  considerations,  with  the  obnoxious  ex- 
ercise of  her  sham  blockades  in  the  moment  of  o,ur  call  f«Mr  their 
repeal,  hacked  by  the  example  of  France,  discourage  the  hope 
that  she  contemplates  a  recpnciliation  with  us.  1  sincerely  wish 
your  next  communications  may  furnish  evidence  of  a  more 
favourable  disposition. 

<'  It  will  not  escape  your  notice,  and  is  not  undeserving  that 
of  the  British  government,  that  the  non-intercourse,  as  now  to  be 
revived,  will  have  the  effect  of  giving  a  monopoly  of  our  export- 
ations  to  Great  Britain  to  our  own  vesaels,  in  exdttsum  of  hers ; 
whereas,  in  its  old  form,  Great  Britaij)  obtained  a  substantial 
monopoly  of  hers  through  the  entrep6ts  of  ^lova  Scotia,  East 
Florida,  &c.  She  cannot  therefore  deprive  our  vessels,  which 
may  now  carcy  our  exports  directly  to  Great  BritaiDj  of  this 
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monopoly  without  refusing  the  exports  altogether,  or  forciog 
them  into  difficult  ancWexpensive  circuits  with  the  prospect  of  a 
counteracting  interposition  of  Congress,  should  the  latter  experi- 
ment be  resorted  to.  Nothing  would  be  necessary  to  defeat  this 
experiment  bat  to  prohibit,  as  was  heretofore  contemplated,  the 
export  of  our  productions  to  the  neighbouring  ports  belonging  to 
Great  Britain  or  her  friends! 

^  The  course  adopted  here  towards  West  Florida  will  be  made 
known  by  the  Secretary  of  State.     The  occupancy  of  the  terri- 
tory as  far  as  the  Perdido,  was  called  for  by  the  crisis  there,  and 
is  understood  to  be  withm  the  authority  of  the  Executive..    East 
Florida  also  is  of  great  importance  to  the  United  States,  and  it  is 
not  probable  that  Congress  will  let  it  pass  into  any  new  hands. 
It  is  to  be  hoped  that  Great  Britain  will  not  entangle  horself  with 
us  by  seizing  it,  either  with  or  without  the  privity  of  her  allies  in 
Cadiz.     The  position  of  Cuba  gives  the  United  States  so  deep 
an  interest  in  the  destiny  even  of  that  island,  that  although  they 
might  be  inactive,  they  could  not  be  satisfied  spectators  at  its  fall- 
ing under  any  European  government  which  may  make  a  fulcrum  of 
that  position  against  the  commerce  and  security    of  the  United 
States.     With  respect  to   Spanish  Ami*rica  generally,   you   will 
find  that  Great  Britain  is  engaged  in  the  most  eager,  and  if  with- 
out the  concurrence  of  the  Spanish  authorities  at  Cadiz,  the  most 
reproachful  grasp  of  political  influence  and  commercial    prefer- 
ence.    In  turning  a  provident  attention  to  the  now  world,  as  she 
loses  ground  in  the  old,  her  wisdom  is  to  be  commended,  if  re- 
gulated by  justice  and  good  faith;  nor  is  her  pursuit  of  commer* 
cial   preferences,  if  not  seconded  by  insidious  and   slanderous 
means  against  our  competitions,  such  as  are  said  to  be  employed ^ 
to  be  tested  by  any  other  standard  than  her  own  interest.     A. 
sound  judgment  of  this  does  not  seem  to  have  been  consulted  in 
the  specimen  given  in  the  treaty  at  Caracas,  by  which  a  prefer- 
ence in  trade  over  all  other  nations  is  extorted  from   the  tem- 
porary fears  and  necessities  of  the  revolutionary  Spaniards.  The 
policy  of  the  French  government  at  the   epoch  of  our  indepen- 
dence, in  renouncing  every  stipulation  against  the  equal  privileges 
of  ail  other  nations  in  our  traSe,  was  dictated  by  a  much  bette  r 
knowledge  of  human  nature,  and  of  the  stable  interest  of  France. 
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^*  The  elections  for  Congrf^ss  are  nearly  over.  The  result  b 
another  warning  against  a  reliance  on  the  strength  of  a  British 
partVy  if  the  British  government  be  still  under  a  delusion  on  that 
subject.  Should  France  effectually  adhere  to  the  groond  of  t 
just  and  conciliatory  policy,  and  Great  Britain  bring  the  United 
States  to  issue  on  her  paper  blockades,  so  strong  is  this  ground 
in  right  and  opinion  here,  and  even  in  the  commitnient  of  all  the 
great  leaders  of  her  party  here,  that  Great  Britain  will  scarce 
have  an  advocate  left.'' 

Mr.  PiNKNBY  to  Mr.  Madison. 

"  London,  Dec.  Uth,  18ia 
^\  Dbar  Sia,^The  proclamation  of  the  2d  of  November*  i» 
doing  good  here,  and  may,  perhaps,  bring  the  ministry  to  rea- 
son. 1  enclose  Gobbet's  last  number,  which  touches  upon  our 
relations  with  this  country,  and  Bell's  Weekly  Messenger  of  yes- 
terday, which  treats  of  the  same  subject.  My  letter  to  Lord  W. 
of  the  10th  instant,  would  have  gone  into  it  more  fully,  (though 
I  was  straightened  for  time,)  but  that  I  was  afrajd  of  the  sin  of 
prolixity,  and  expected,  moreover,  to  be  called  upon  to  resume 
the  discussion  in  another  letter.  There  is  reason  to  think  that, 
though  the  freedom  of  its  style  may  have  given  umbrage  to  some 
of  the  cabinet,  it  will  assist  your  proclamation.  I  have  neTer 
met  with  a  stnte-paper  to  be  compared  with  Lord  W.'s  note  to 
me  of  the  4ih  instant.  To  tell  me  gravely  and  dryly,  after  my 
letters  of  the  25th  of  August  and  3d  of  November,  that  he  h<id 
not  been  able  to  obtain  any  ^^  authentic  intelligence"  of  the  re- 
peal of  the  French  edicts,  &c.  !  I 

<^  You  may,  perhaps,  suppose  that  in  my  letter  to  him  of  the 
10th,  I  have  examined  too  much  at  large  the  British  constructii^Q 
of  the  French  declaration.  I  should  not  have  done  so  but  for  a 
conversation  a  few  days  before  with  Sir  William  Scott,  who  ap- 
peared to  have  a  prodigious  hankering  after  the  nonsense  abt>ut 
priakible  conditions.  It  is  known  besides  to  have  been  the  favour* 

*  [liKued  in  consequ** nee  <if  the  iuppoMd  repeal  of  the  French   df-cn»es, 
and  declaring  tfip  reviTal  of  the  non -intercourse  with  Great  BritaiB,  uoleo  . 
that  power  should  also  repeal  its  Orders  in  Council  ] 
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lie  doctrine  of  the  court  and  its  adherents,  andt>f  all  that  anti- 
ueutral  class  to  which  Stephen  and  Marryatt  belong,  and  indeed 
of  the  people  in  general.  We  shall  probably  hear  no  more  of 
it,  however ;  and  I  understood,  indeed,  last  night,  that  there  is  a 
perceptible  change  in  the  tone  of  ministers  and  their  friends  on 
the  whole  suliject.  Whether  they  will  act  wisely  in  the  end,  I 
cannot  y^t  say.    The  presumption  is  always  against  them. 

*^  I  have  observed  in  my  letter  that  the  convenience  of  relaxing  , 
the  orders  in  council  by  licenses  ^  seemi  to  be  no  longer  enjoy- 
ed." The  object  of  all  that  part  of  my  letter  was  merely  to 
give  a  slight  sketch  (which  I  should  have  been  glad  to  be  at  liber- 
ty to  make  much  stronger)  of  that  monopolizing  and  smuggling 
scheme  which  has  so  long  insulted  the  world  and  tried  pur  pa*, 
tience.  The  fact  is,  that  they  have  not  granted  any  licenses  for 
several  weeks.  It  is  not,  however,  (as  I  am  assured,)  that  they  are 
ashamed  of  this  mean  practice,  but  because  they  hope,  by  abstain- 
ing from  it  for  a  time,  to  get  better  terms  of  intercourse  in  this 
way  from  their  enemy.  If  their  orders  should  not  be  immedi- 
ately revoked,  so  as  (o  prevent  the  revival  of  this  trick  of  trade, 
a  vigorous  tone  should  be  used  with  them— and  I  shall  be  happy 
to  be  authorised  to  use  it  at  discretion.  Be  assured  they  will  not 
stand  against  a  show  of  determined  resistance  to  their  injustice. 
But  if  they  should,  they  must  be  resisted  to  the  uttermost,  never- 
theless. 

<'  There  will,  I  am  inclined  to  think,  be  a  regency  ;  bpt  it  is 
believed  that  the  Prince  will  be  greatly  restricted  at  first.  The 
restrictions  will  not  last ;  yet  if  he  should  be  obliged  to  continue 
the  present  ministers  for  any  time,  however  short,  (which  it  is 
imagined  will  be  a  part  of  the  terms  with  which  he  will  be  shack- 
led,) the  mischiefs  of  their  crooked  and  little  policy  towards  the 
United  States,  supposing  that  they  mean  to  brave  the  conse- 
quences of  persevering  in  it,  may  become  permanent  and  irre- 
trievable. 

^*  There  has  been,  I  believe,  some  juggling  in  the  affair  of  a 
Minister  Plenipotentiary.  You  wi^l  see  in  my  letter  to  Mr. 
Smith  of  the  14th,  an  account  of  Lord  W.'s  late  explanations  to 
me  on  that  head.  I  have  omitted,  h»)wever,  to  state  in  that  let- 
ter that  be  inadvertently  remarked,  in  the   course  of  the  confer- 
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ettce,  that  great  ptini  had  been  taken  by  some  people  to  penoade 
him  **that  tbe  BriiiskiwUresi  im  Amtrica  (I  quote  his  words) 
would  be  completely  destroyed  by  sending  diither  at  thb  t&me  a 
Minister  Plenipotentiary."  He  soon  perceiTed,  by  my  coDUBfsts 
on  tkis  snggestion^that  he  had  committed  an  indiscretion  in  talk- 
ing of  it,  and  be  wished  me,  I  thonght,  to  consider  what  he  had 
said  as  confidentiaL  May  we  not  infer  that  these,  persoasions 
have  had  an  efffct,  when  we  look  to  tbe  quality  of  hia  oatenaibk 
reasons  for  not  redeeming  his  pledge  of  Jnly  last?  Who  the 
pertuadert  were  he  did  not  say — but  Mr.Jaekiom  (who,  hf 
the  bye,  cannot  be  very  well  satisfied  with  hb  recepdon  here) 
may  be  supposed  to  be  among  the  nomberi  if  he  is  not  die  only 
one.  Whether  this  gentleman  (if  he  kos  used  soch  intt—ces) 
quotes  any  yiwuriean  makorities  in  support  of  them  cmm  only 
be  guessed.  It  would  be  no  breach  of  charity  to  conyectmne  tkit 
he  does.  At  any  rate  there  must  be  some  secret  cause  for  tbe  de- 
lay of  the  proDused  mission.  Even  the  insolence  of  ■  , 
added  to  the  reason  assigned  in  amference,  will  not  explain  it 
satisfactorily.  There  'is  cunning  at  the  bottom ;  and  I  can  ima- 
gine  nothing  so  likely  to  throw  a  light  upon  it  as  the  unguarded 
communication  of  Lord  W.  above  mendoned. 
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N^-  IV. 

SPEECH  IN  THE  CASE  OF  THE  NEREIDE. 


If  I  were  about  to  address  this  high  tribunal 
with  a  view  to  establish  a  reputation  as  an  advo- 
cate,  I  should  feel  no  ordinary  degree  of  resent- 
ment against  the  gentleman  whom  I  am  compel- 
led to  follow  \*  if  indeed  it  were  possible  to  feel 
resentment  against  one  who  never  fails  to  plant  a 
strong  and  durable  friendship  in  the  hearts  of  all 
who  know  him.  He  has  dealt  with  this  great  cause 
in  a  way  so  masterly,  and  has  presented  it  before 
you  with  such  a  provoking  fulness  of  illustration, 
that  his  unlucky  colleague  can  scarcely  set  his 
foot  upon  a  single  spot  of  it  without  trespassing 
on  some  one  of  those  arguments  which,  with  an 
admirable  profusion,  I  had  almost  said  prodigality 
of  iearning,  he  has  spreisid  over  the  whole  subject. 
Time,  however,  which  changes  all  things,  and  man 
more  than  any  thing,  no  longer  permits  me  to 
speak  upon  the  impulse  of  ambition.  It  has  left 
me  only  that  of  duty ;  better,  perhaps,  than  the 
feverish  impulse  which  it  has  supplanted ;  su£B- 

^tfr.  Dalles. 
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cient,  as  T  hope,  to  urge  me,  upon  this  and  every 
other  occasion^  to  maintain  the  cause  of  truth,  bj 
such  exertions  as  may  become  a  servant  of  the 
law  in  a  forum  like  this.  I  shall  be  content,  there- 
fore, to  travel  after  my  learned  friend,  over  a  part 
of  the  track  which  he  has  at  once  smoothed  and 
illuminated  happy,  rather  than  displeased,  that  he 
has  facilitated  and  justified  the  celerity  with  which 
I  mean  to  traverse  it — more  happy  still  if  I  shall 
be  able,  as  I  pass  along,  to  relieve  the  fatigue  of 
your  honours,  the  benevolent  companions  of  my 
journey,  by  imparting  something  of  freshness  and 
novelty  to  the  prospect  around  us.  To  this  course, 
I  am  also  reconciled  by  a  pretty  confident  opi- 
nion, the  result  of  general  study  as  well  as  of  parti- 
cular meditation,  that  the  discussion  in  which  we 
are  engaged  has  no  claim  to  that  air  of  intricacy 
which  it  has  assumed ;  that,  on  the  contrary,  it 
turns  upon  a  few  very  plain  and  familiar  princi- 
ples, which,  if  kept  steadily  in  view,  will  guide  us 
in  safety,  through  the  worse  than  Cretan  labyrinth 
of  topics  and  authorities  that  seem  to  embarrass 
it,  to  such  a  conclusion  as  it  may  be  fit  for  this 
Court  to  sanction  by  its  judgment. 

I  shall  in  the  outset  dismiss  from  the  cause 
whatever  has  been  rather  insinuated  with  a  pru- 
dent-delicacy, than  openly  and  directly  pressed  by 
my  able  opponents,  with  reference  to  the  person- 
al situation  of  the  claimant,  and  of  those  with 
whom  he  is  united  in  blood  and  interest.  I  am 
willing  to  admit  that  a  Christian  judicature  may 


Digitized 


by  Google 


[  457  ] 

dare  to  feel  for  a  desolate  foreigner  who  itands 
before  it,  not  for  life  or  death  indeed,  but  for  the 
fortunes  of  himself  and  bis  house.  I  am  ready  to 
concede,  that  when  a  friendly  and  a  friendle^<s 
stranger  sues  for  the  restoration  of  his  all  to  human 
justice,  she  may  sometimes  tmsh  to  lay  aside  a 
portion  of  her  sternness,  to  take  him  by  the  hand, 
and,  exchanging  her  character  for  that  of  mercy, 
to  raise  him  up  from  an  abyss  of  doubt  and  fear 
to  a  pinnacle  of  hop^  and  joy.  In  such  circum- 
stances, a  temperate  and  guarded  sympathy  may 
not  unfrequently  be  virtue.  But  this  is  the  last 
place  upon  earth  in  which  it  can  be  necessary  to 
slate,  that,  if  it  be  yielded  to  as  a  motive  of  dfd- 
sian^  it  ceases  to  be  virtue,  and  becomes  some- 
thing infinitely  worse  than  weakness.  What  may 
be  the  real  value  of  Mr.  Pinto's  claim  to  our  sym- 
pathy, it  is  impossible  for  us  to  be  certain  that  we 
know ;  but  thus  much  we  are  sure  we  know,  that 
whatever  may  be  its  value  in  fact,  in  the  balance 
of  the  law  it  is  lighter  than  a  feather  shaken  from 
a  linnet's  wing,  lighter  than  the  down  that  floats 
upo  n  the  breeze  of  summer.  I  throw  into  the  op- 
posite scale  the  ponderous  claim  of  War  ;  a  claim 
of  high  concernment,  not  to  us  only,  but  to  the 
world;  a  claim  connected  with  the  maritime 
strength  of  this  maritime  state,  with  public  honour 
and  individual  enterprise,  with  all  those  passions 
and  motives  which  can  be  made  subservient  to 
national  success  and  glory  in  the  hour  of  national 
trial  and  danger,    i  throw  into  thie  same  scale 
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the  venerable  code  of  universal  law,  before  which 
it  is  the  duty  of  t^ia  Coudi  high  aa  it  is  in  digni- 
ty, and  great  as  are  its  tides  to  reverence,  to  bow 
down  with  submission.  I  throw  into  the  same 
scale  a  solemn  treaty,  binding  upon  the  claimant 
and  upon  you.  In  a  word,  I  throw  into  that  scale 
the  rights  of  belligerent  America,  and,  as  embo- 
died with  them,  the  rights  of  these  captors,  by 
whose  efforts  and  at  whose  cost  the  naval  exer* 
tioos  of  the  government  have  been  aecondedi 
until  our  once  denpised  and  drooping  flag  has 
been  made  to  wave  in  triumph  where  neither 
France  nor  Spain  could  venture  to  show  a  prow. 
You  may  call  these  rights  by  what  name  you 
please.  You  may  call  them  iron  rights : — I  care 
not :  It  is  enough  for  me  that  they  are  rights.  It 
is  more  than  enough  for  me  that  they  come  befwe 
you  encircled  and  adorned  by  the  laurels  which 
we  have  torn  from  the  brow  of  the  naval  genius 
of  England :  that  they  come  before  you  recom* 
mended,  and  endeared,  and  consecrated  by  a  thou- 
sand recollections  whicn  it  would  be  baseness  and 
folly  not  to  cherish,  and  that  they  are  mingled  in 
fancy  and  in  fact  with  all  the  elements  of  our  fu- 
ture greatness. 

After  diacfissing  the  two  first  of  the  abore 
mentioned  ground^  pf  argument,  Mr.  Pinkney 
proceeded : 

I  come  now  to  the  third  and  last  question,  upon 
which,  if  I  should  be  foiwd  to  speak  with  more 
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confidence  than  may  be  thought  to  become  me,  I 
stand  upon  this  apology,  that  I  have  never  been 
able  to  persuade  myself  that  it  was  any  question 
at  all.  I  have  consulted  upon  it  the  reputed  ora- 
cles of  universal  law,  with  a  wish  disrespectful  to 
their  high  vocation,  that  they  would  mislead  me 
into  doubt.  But~jfna  mmf,  nuUumque  nefas  ara- 
cuia  saudmU  I  have  listened  to  the  counsel  for 
the  claimant,  with  a  hope  produced  by  his  reputa- 
tion for  abilities  and  learning,  that  his  argument 
would  shake  from  me  the  sturdy  conviction  which 
held  me  in  its  grasp,  and  would  substitute  for  it 
that  mild  and  convenient  scepticism  that  excites 
without  oppressing  the  mind,  and  summons  an 
advocate  to  the  best  exertion  of  his  faculties, 
withofit  taking  from  him  the  prospect  of  success, 
and  the  assurance  that  his  cause  d  eserves  it.  t 
have  listened,  I  say,  and  am  as  great  an  infidel  as 
ever. 

My  learned  colleague,  in  his  discourse  upon  this 
branch  of  the  subject,  relied  in  some  degree  upon 
circumstances,  supposed  by  him  to  be  in  evidence, 
but  by  our  opponents  believed  to  be  merely  as- 
sumed. I  will  not  rely  upon  any  circu^astances 
but  such  as  are  admitted  by  us  all.  I  take  the 
broadband  general  ground,  which  does  not  require 
the  aid  of  such  special  considerations  as  might  be 
borrowed  from  the  contested  facts. 

The  facts  which  are  not  contested  are  these : 
The  claimant,  Manuel  Pinto,  intending  to  make 
a  large  shipment  of  British  merchandise  from 
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London  (where  he  then  was)  to  Buenos  Ayres, 
(the  place  of  his  ordinary  residence^)  for  himseli' 
anci  other  Spaniarda,  and  moreover  to  take  on 
freight,  and  with  a  view  to  a  commission  on  the 
sales,  and  a  share  in  the  profits,  in  South  Ameri- 
ca, other  merchandise  belonging  to  British  sub- 
jects, chartered  at  a  fixed  price,  in  the  summer  of 
1813,  the  British  ship  the  Nereide,  for  those  pur- 
poses. The  Nereide  was  armed^  either  at  the 
time  of  the  charter  or  afterwards,  with  ten  guns ; 
and  her  armament  was  authorized  by  the  British 
government,  and  recognized  by  the  usual  docu- 
ment. The  merchandise  being  all  laden,  the  ship 
sailed  upon  her  voyage  under  British  convoy^  (as 
her  owner  had  in  the  charter  party  stipulated  she 
should  do,)  with  the  claimant,  Pinto,  and  several 
passengers  introduced,  as  1  think,  by  bim,  on 
board,  and  with  sixteen  or  seventeen  hands.  She 
parted  convoy  soon  afterwards,  and  was  met  by 
the  Governor  Tompkins  privateer,  by  which  she 
WHS  conquered,  seized,  and  brought  in  as  prize, 
after  a  resistance  of  sever  ai  minutes^  in  the  couth 
of  which  the  Nereide  fired  about  twenty  guns^ 
Some  of  the  passengers  co-operated  in  this  resis- 
tance, but  Pinto  did  not,  nor  as  far  as  is  known, 
did  lie  encourage  it. 

I  shall  consider  the  case,  then,  as  simply  that  of 
a  neutral,  who  attempts  to  carry  on  his  trade  from 
a  belligerent  port,  (not  only  under  ^belligerent 
convoy,)  but  in  a  belligerent  vessel  of  force,  with 
full  knowledge  that  she  has  capacity  to  resist  the 
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commissioned  vessels,  and  (if  they  lie  in  her  way) 
to  attack  and  subdue  the  defenceless  merchant 
ships  of  the  other  belligerent,  and  with  the  further 
knowledge  that  her  commander,  over  whom  in 
this  respect  he  has  no  control,  has  inclinatioa 
and  authority,  and  is  bound  by  duty  so  to  resist, 
and  is  inclined  and  authorized  so  to  attack  and 
subdue.  I  shall'  discuss  it  as  the  case  of  a  neu- 
tral, who  advisedly  puts  in  motion,  and  connects 
his  commerce  and  himself  with  a  force  thus  quali- 
fied and  conducted  ;  who  voluntarily  identifies 
his  commerce  and  himself  with  a  hostile  spirit, 
and  authority,  and  duty,  thus  known  to  and  un- 
controllable by  him  ;  who  steadily  adheres  to  this 
anomalous  fellowship,  this  unhallowed  league  be- 
tween Neutrality  and  War,  until  in  an  evil  hour  it 
falls  before  the  superior  force  of  an  American 
cruizer,  when  fbr  the  first  time  he  insists  upon 
dissolving  the  connexion,  and  demands  to  be  re- 
garded as  an  unsophisticated  neutral,  whom  it 
would  be  barbarous  to  censure,  and  monstrous  to 
visit  with  penalty.  The  gentlemen  tell  us  that  a 
neutral  may  do  all  this  !  I  hold  that  he  may  not, 
and  iif  be  may,  that  he  is  a  **  chartered  libertine,'^ 
that  he  is  legihus  solutus^  and  may  do  any  thing. 
The  boundaries  which  separate  War  from  Neu- 
trality are  sometimes  more  faint  and  obscure 
than  could  be  desired  ;  but  there  never  were  any 
boundaries  between  them,  or  they  must  all  have 
perished,  if  Neutrality  can,  as  this  new  and  most 
licentious  creed  declares,  surround  itself  upon  the 
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ocean  with  as  mucb  of  hostile  equipment  as  it  can 
afibrd  to  purchase,  if  it  can  set  forth  upon  the 
great  common  of  the  world,  under  the  tutelary 
auspices  and  armed  with  the  power  of  one  belli- 
gerent, bidding  defiance  to  and  entering  the  lists 
of  battle  with  the  other,  and  at  the  same  momeDt 
assume  the  aspect  and  robe  of  peace,  and  chal- 
lenge all  the  immunities  which  belong  only  to 
submission. 

My  learned  friends  must  bear  with  me  if  I  say, 
that  there  is  in  this  idea  such  an  appearance  of  re- 
volting incongruity,  that  it  is  difficult  to  restraia 
the  understanding  from  rejecting  it  without  in- 
quiry, by  a  sort  of  intellectual  instinct.     It  is,  I 
admit,  of  a  romantic  and  marvellous   cast,  and 
may  on  that  account  find  favour  with  those  who 
delight  in  paradox ;  but  I  am  utterly  at  a  los;?  to 
conjecture  how  a  well  regulated  and  disciplined 
judgment,  for  which  the  gentlemen  on  the  other 
side  are  eminently  distinguished,  can  receive  it 
otherwise  than  as  the  mere  figment  of  the  brain 
of  some  ingenious  artificer  of  wonders.    The  idea 
is  formed  by  a  union  of  the  most  repulsive  ingre- 
dients. It  exists  by  an  unexampled  reconciliation 
of  mortal  antipathies.   It  exhibits  such  a  rare  dis- 
cordia  rtrvniy  such  a  stupendous  society  of  jar- 
ring elements,  or  (to  uj?e  an  expression  of  Tacitus,) 
of  res  insodabiUsy  that  it  throws  into  the  shade 
the  wildest  fictions  of  poetry.     1  entreat  your  ho- 
nours to  endeavour  a  personification  of  this  motley 
notion,  and  to  forgive  me  for  presuming  to  inti- 
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mate,  that  if,   after  you   have  achieved  it,  you 
pronounce    the  notion   to  be   correct,  you  will 
have  gone  a  great  way  to  prepare  us,  by  the  au- 
thority of  your  opinion,  to  receive  as  credible, his- 
tory, the  worst  parts  of  the  mythology  of  the  Pa- 
gan   world.     The  Centaur   and  the  Proteus  of 
antiquity  will  be  fabulous  no  longer.     The  pro- 
sopopoeia, to  which  I  invite  you  is  scarcely,  indeed, 
within  the  power  of  fancy,  even  in  her  most  rio- 
tous and  capricious  mood,  when  she  is  best  able 
and  most  disposed  to  force  incompatibilities  into 
fleeting   and  shadowy   combination,  but  if  you 
can  accomplish  it,  will  give  you  something  like  the 
kid  and  the  lion,  the  lamb  and  the  tiger  portentous- 
ly incorporated,  with  ferocity  and  meekness  co-ex- 
istent in  the  result,  and  equal  as  motives  of  action. 
It  will  give  you  a  modern  Amazon,  more  strange- 
ly constituted  than  those  with  whom  ancient  fable 
peopled   the    borders   of  the    Thermodon — her 
voice   compounded  of  the   tremendous  shout  of 
the  Minerva  of  Homer,  and  the  gentle  accentsi  of 
a  shepherdess  of  Arcadia — with  all  the  faculties 
and  inclinations  of  turbulent  and  masculine  War, 
and  all  the  retiring  modesty  of  virgin  Peace.  We 
shall  have  in  one  personage  the  pharetrata  Ca- 
milla  of  the  iEneid,  and  the  Peneian  maid  of 
the  Metamorphosis.     We  shall  have  Neutrality, 
soft  and  gentle  and  defenceless  in  herself,  yet  clad 
in  the  panoply  of  her.  warlike  neighbours — with 
the  frown  of  defiance  upon  her  brow,  and  the 
smile  of  conciliation  upon  her  lip— with  the  spear 
of  Achilles  in  one  hand  and  a  lying  protestation 
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of  innocence  and  helplessness  unfolded  in  the 
other.  Nay,  if  I  may  be  allowed  so  bold  a  figure 
in  a  mere  legal  discussion,  we  shall  have  the 
branch  of  olive  entwined  around  the  bolt  of  Jove, 
and  Neutrality  in  the  act  of  hurling  the  latter  un- 
der the  deceitful  cover  of  the  former, 

I  must  take  the  liberty  to  assert  that  if  this  be 
law,  it  is  not  that  sort  of  law  which  Hooker  speaks 
of,  when,  with  the  splendid  magnificence  of  east* 
em  metaphor,  he  says,  that  "  her  seat  is  the  bo- 
"  som  of  God,  and  her  voice  the  harmony  of  the 
'*  world/'  Such  a  chimera  can  never  be  fashion- 
ed into  a  judicial  rule  fit  to  be  tolerated  or  calcu- 
lated to  endure.  You  may,  I  know,  erect  it  into 
a  rule ;  and  when  you  do,  I  shall,  in  common  with 
others, do  my  best  to  respect  it;  but  until  you  do 
so,  1  am  free  to  say,  that  in  my  humble  judgment, 
it  must  rise  upon  the  ruins  of  many  a  principle 
of  peculiar  sanctity  and  venerable  antiquity, 
which  *'  the  wing  of  time  has^  not  yet  brushed 
away,''  and  which  it  will  be  your  wisdom  to  pre- 
serve and  perpetuate. 

If  I  should  be  accused  of  having  thus  far 
spoken  only  or  principally,  in  metaphors,  I  trust 
I  am  too  honest  not  to  plead  guilty,  and  certainly 
I  am  not  ashamed  to  do  so :  For,  though  my  me- 
taphors, hastily  conceived  cmd  hazarded,  will 
scarcely  bear  the  test  of  a  severe  and  vigorous 
criticism,  and  although  1  confess  that  under  your 
indulgence  I  have  been  betrayed  into  the  use  of 
them,  by  the  composition  of  this  aiixed  and  (for 
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a  court  of  judicature)  uncommon  audience.  I  trust 
that  they  will  be  pardoned  upon  the  ground  that 
they  serve  to  mark  out  and  illustrate  my  general 
views,  and  to  introduce  iny  more  particular  argu- 
ment.   • 

I  will  begin  by  taking  a  rapid  glance  at  the  ef- 
fect which  this  imagined  license  to  neutrals,  to 
charter  the  armed  commercial  vessels  of  a  belli- 
gerent, may  produce  upon  the  safety  of  the  un- 
armed trade  of  the  opposite  belligerent :  and  I 
deceive  myself  greatly  if  this  will  not  of  itself 
dispose  us  to  reject  the  supposition  of  such  a 
license. 

It  will  not  be  denied  that,  if  one  neutral  may 
hire  such  a  vessel  from  a  belligerent^  every  neu- 
tral may  do  so.  The  privilege  does  not  exist  at 
all,  or  it  is  universal.  The  consequence  is,  that 
the  se^  may  be  covered  with  the  armed  ships 
of  one  of  the  parties  to  the  war  by  the  direct 
procurement,  and  at  the  sole  expense,  of  those 
who  profess  to  be  no  parties  to  it.  What  becomes, 
then,  of  the  defenceless  trade  of  the  other  party 
to  the  war  ?  Is  it  not  exposed  by  this  neutral  in- 
terference to  augmented  peril,  and  encountered 
by  a  new  repulsion  ?  Are  not  the  evils  of  its  pre- 
dicament inflamed  by  it?  Is  not  a  more  ample 
hostility,  a  more  fearful  array  of  force  provided 
for  its  oppression  ?  Can  it  now  pass  at  all  where 
before  it  passed  with  difficulty  and  hazard  ?  Can 
it  now  pass  without  danger  where  before  it  was 
in  perfect  safety  ? 

Buppose  one  of  the  contending  powers  to  be 
greatly  superior  in  maritime  meaqs  to  the  other  j 
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what  better  expedient  could  be  devised  to  make 
that  superiority  decisive  and  fatal,  than  to  au- 
thorize neutrals  to  foster  it  into  activity  by  subsidies 
under  the  name  of  freight,  to  draw  it  out  upon 
the  ocean  with  a  ripe  capacity  for  misohief,  to 
spread  it  far  and  wide  over  its  surface,  and  to 
send  it  across  every  path  which  the  commerce  of 
the  weaker  belligerent  might  otherwise  hope  to 
traverse  t  Gall  you  that  Neutrality  which  thus 
conceals  beneath  its  appropriate  vestment  the  gi- 
ant limbs  of  War,  and  converts  the  charter-par- 
ty of  tlie  conipting-house  into  a  commission  of 
marque  and  reprisals ;  which  makes  of  neutral 
trade  a  laboratory  of  belligerent  annoyance; 
which  with  a  perverse  and  pernicious  industry 
warms  a  torpid  i^erpent  into  life,  and  places  it  be- 
neath the  footsteps  of  a  friend  with  a  more  appal- 
ling lustre  bn  its  crest  and  added  venom  in  its 
sting ;  which  for  its  selfish  purposes  feeds  the  fire 
of  international  discord,  which  it  should  rather 
labour  to  extinguish,  and  in  a  contest  between  the 
feeble  and  the  strong  enhances  those  inequalities 
that  give  encouragement  to  ambition  and  triumph 
to  injustice  P 

I  shall  scarcely  be  told  that  this  is  an  ima- 
ginary evil.  I  shall  not,  in  this  Court,  hear  it  said, 
as  I  think  it  has  elsewhere  been  said,*  that  the 
merchant  vessel  of  a  belligerent,  (of  England 
especially,)  armed  under  the  authority  of  the  state, 
and  sailing   under  a  passport  which  recognizes 


*  At  the  hearing  of  the  cause  in  the  Coart  belo^. 
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that  armament,  has  not  a  right  to  attack,  and^ 
if  she  can,  to  capture  such  enemy  Vessels  as  may 
chance  to  cross  her  track. 

[Mr.  Emmett. — I  shall  maintain  that  she  ha$ 
7W  such  right.  She  can  capture  only  when  she  is 
herself  assailed.  She  may  be  treated  as  a  pirate, 
if  she  is  the  assailant.  Where  are  the  authori- 
ties thai  prove  the  contrary  f] 

Where  are  my  authprities?  They  are  every 
where.  Common  sense  is  authority  enough  up* 
on  such  a  point ;  and  if  the  recorded  opinions  of 
jurists  are  required,  they  are  already  familiar  to 
the  learning  of  th|s  Court.  The  doctrine  results 
in  the  clearest  manner  from  the  nature  of  solemn 
war,  as  it  is  viewed  by  the  law  of  nations;  and  it 
should  seem  rather  to  be  the  duty  of  my  oppo- 
nents to  produce  authorities  to  show  that  this  ob- 
vious corollary  has  been  so  restrained  and  quali- 
fied by  civil  regulations,  or  convention,  or  usage, 
as  no  longer  to  exist  in  the  extent  which  I  ascribe 
to  it.  But  I  undertake,  myself,  to  produce  am- 
ple proof  that  my  doctrine  is  in  its  utmost  extent 
correct.' 

It  is  stated  in  RutherforMs  Institutes,  (vol.  2, 
p.  576 — 578,)  that  by  the  law  of  nations,  a  solemn 
war  makes  all  the  members  of  the  one  contend- 
ing state  the  enemies  of  all  the  members  of  the 
other,  and,  as  a  consequence,  that  by  that  law 
a  declaration  of  war  does  in  ifoe/f  authorize  every 
citizen  or  subject  of  the  nation  which  issues  it  to 
act  hostilely  against  every  citizen  or  subject  of  the 
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opposite  nation.  It  is  further  stated,  in  the  same 
book,  (p.  577,  578,)  that,  as  the  nation  which  has 
declared  war  has  authority  over  its  own  subjects, 
it  may  restrain  them  from  acting  against  the  other 
nation  in  any  other  manner  than  the  public  aball 
direct,  and,  of  course,  that  notwithstanding  the 
general  power  implied  in  a  declaration  of  war,  rt 
may  happen  that  none  can  act  in  war  except  those 
who  have  particular  orders  or  commissions  for 
tliis  purpose.  But,  (it  is  added,)  ''this  restraint, 
''  and  the  legal  necessity  which  follows  from  it, 
''  that  they  who  act  should  have  particular  orders 
''  or  commissions  for  what  they  do,  arises,  not  from 
**  the  law  of  nations,  or  from  the  nature  of  war, 
''but  from  the  civil  authority  of  their  own  coun- 
"  try.  A  declaration  of  war  is,  in  its  own  nature, 
"  a  general  commission  to  all  the  members  of  the 
"  nation  to  act  hostilely  against  all  the  members  of 
"  the  adverse  nation.  And  all  restraints,  that  are 
"  laid  upon  this  general  commission,  and  make 
"  any  particular  orders  or  commissions  necessary, 
"  come  from  positive  and  civil  institution."  I  might 
now  ask,  in  my  turn,  where  are  the  authorities  (or 
documents  of  any  sort)  that  show  the  imposition 
or  existence  of  these  restraints  upon  English  ves- 
sels, without  which  restraints  the  Nereide  might 
lawfully  have  assailed  and  (if  strong  enough)  cap: 
tured  any  American  vessel  that  came  in  her  way  ? 
Vattely  who  is  not  a  very  precise  or  scientific, 
although  a  very  liberal  writer,  states  the  law  as  it 
is  laid  down  by  Professor  Rutherforth.     ( Vattel 
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Droit  dea  Gene,  liv.  5,  ch.  15,  «♦  2?6.)  He  says, 
however,  that  a  usage  baa  grown  up  among  the 
naticms  of  Europe  restrictive  of  the  general  right 
of  the  individual  subjects  of  one  power  at  war-** 
''  agir  hostilement  centre  rautre."^  ''  La  n^ces* 
'<  sitd  d'un  ordre  particulier  est  si  bien  €tabli  que 
^  lors  meone  que  la  guerre  est  declaree  entre  deux 
''  nations,  si  des  paysanst  commettent  d'eux-m^* 
''  mes  quelques  hostilites,  Tennemi  les  traite  sans 
*'  management,  et  les  fait  pendre,  comme  il  feroit 
'^  des  voleurs  ou  des  brigands.*'  He  adds, ''  II  en 
<<  est  de  meme  de  ceux  qui  rant  en  course  sur  mrr. 
**  Une  commission  de  leur  prince,  ou  de  ramiral, 
*^  pent  seule  les  assurer,  s'iis  aout  pris,  d'etre  traites 
*^  comme  des  prisonniers  faits  dans  une  guerre 
**  en  forma/'  This  has  been  relied  upon,  it  seoms, 
as  in  point  to  show  that  vessels  in  the  predica- 
ment of  the  Nereide  can  have  no  authority  to  at- 
laeA  such  enemy  merchant  ships  as  they  may  meet 
upon  the  ocean.  But  does  the  qualification  pro- 
duced by  the  usage  whieh  Yattel  describes,  (ad- 
Bftitting  it  to  be  as  he  supposes,)  amount  to  this  ? 

The  rule  in  Vattel,  as  it  applies  to  the  peasanr 
try  of  a  countryt  is  connected  with  another*-* 
that  they  shall  not  ordinarily  be  made  the  objects 
of  hostility.  This  exem{)tion  implies  a  corres- 
ponding forbearance  on  their  part  to  mingle  with- 
out the  orders  of  the  state  in  offensive  war ;  and 
they  are  punisbed  if  they  violate  the  condition  of 
the  immunity.  This  apparent  severity  Js  real 
mercy ;  for  its  object  is  to  keep  the  peasantry  at 
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home,  and  to  confine  the  contentions,  and  con- 
aequently  the  direct  effects  of  war  to  the  troops 
who  are  appointed  by  the  state  .to  fight  its  battles. 
But  a  non-commissioned  merchant  vessel  upon 
the  high  seas  has  nothing  of  this  exemption.  She 
cannot  purchase  it  by  forbearance— ^nay,  she  is  at 
every  moment  the  chosen  object  of  hostility,  as 
she  is  at  every  moment  peculiarly  exposed  to  it. 

So  far  as  the  supposed  usage  applies  to  priva- 
teersj  it  has  no  bearing  upon  this  case.  It  may  be 
proper  to  confine  to  commissioned  vessels  the  right 
of  cruizing  for  the  mere  purposes  of  war  and 
prize.  Yet  it  may  be  equally  proper  to  leave  to 
an  armed  merchant  vessel  the  smaller  and  inciden- 
tal right  (modified  and  checked  in  its  exercise  by 
such  municipal  regulations  as  each  belligereot 
may  and  always  does  find  it  expedient  to  provide) 
to  act  offensively  against  the  public  enemies,  if  she 
chances  to  encounter  them.  At  any  rate,  as  the 
armament  of  a  merchant  vessel  is  sanctioned  by  the 
state  to  which  she  belongs,  and  is  evidenced  by  its 
passport,  it  must  depend  altogether  upon  the  laws 
of  that  state,  whether  this  sanction  amounts  to  a 
permission  to  commit  hostilities  in  transitu  or  not. 
And  I  think  I  may  venture  to  assert,  that  whatever 
inferences  niay  be  drawn  from  loose  and  general 
dicta  to  be  found  in  a  very  few  works  upon  the 
law  of  nations,  no  instance  can  be  produced  in 
which  a  merchant  ship  attacking  an  enemy  vessel 
in  the  course  of  her  voyage,  has  received  the  treat- 
ment which  the  learned  council  for  the  claimant 
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has  allotted  to  such  a  proceeding,  or  has  in  anjr 
manner  been  punished,  or  even  in  any  degree 
censured. 

The  notions  of  Azuni  appear  (as  far  as  any 
intelligible  notions    can    be   collected   from   his 
work  called  a  Treatise  on  the  Maritime  l^aw  of 
Europe)  to  be  similar  to  those  of  Vattel,  and  con* 
sequently,  do  not  touch  the  point  under  considera- 
tion.    This  writer  has  not  been  able  to  satisfy 
himself  as  to  the  propriety    of  the   practice  of 
Privateering;  or,  rather,  he  is  the  undisguised 
advocate  (in  different  parts  of  his  book)  of  the 
two  opposite  ojnnions,  that  it  is  a  very  bad  prac- 
ticcj  and  a  very  good  one.     Thus  in  Part  2d,  ch. 
4,  s.  13,  (p.  232  of  the  translation,)  he  inveighs 
with  an  amiable  vehemence  against  it,  (bringing 
the  Abb^  Mably  to  his  assistance,)  and  in  the 
next  chapter  (p.  350)  gives  us  a  proud  panegyric 
upon  it,  and  stigmatizes  its  censurers  (and  of  course 
himself  and  the  ^'  virtuous  MMy^^)  as  '^  pretend- 
ed philosophers,^'  and  as  shallow  and  malignant 
declaimers.    Admit,  however,  that  this  member 
of  a  score  of  academies  does  seem  to  have  been 
steadily  of  opinion,  that  a  cruizer,    without  a 
commission,  or  something  equivalent  to  a  com- 
mission, must  be  regarded  as  **  a  pirate  or  sea- 
robber" — "  Per    mara    discurrit    depnedandi 
causaj  is  true,  as  he  tells  us,  of  a  privateeTy  as 
well  as  oi^i  pirate.  They  differ,  as  he  also  a.ssures 
us,  in  this — that  the  latter  pursues  all  vessels  in- 
discriminately, (as  Gasaregis  expresses  it,)  '*  sine 
paientibus  alicujus  prindpis^  ez  propria  tantum 
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ac  prwatA  mtebmUUe;*^  or  as  Azuni   himself 
phraaes  it^  '^  without  any  commis$ion  or  pasgpwt 
from  an^  pfince  or  sovereign  state  ;'*  whilst  the 
former  attacks /nii/tc  tn^tmini  anly^  and  h«s  a  spe- 
cial authority  for  that  object.     Now,  although  1 
am  not  convinced  that  a  cruizer  (ogMnst  pmhik 
enemies)  is  necessarily  a  pirate,  because  she  wants 
a  commission^  and  am  even  very  sure  of  the  contra- 
ry, I  content  myself  with  asking,  if  all  this  is  not  (as 
Well  as  what  has  been  quoted  from  Vattel)  quite 
aside  from  the  case  of  an  armed  merchant  veaseli 
sailing  under  the  passport  of  the  sovereign,  to 
whose  subjects  she  belongs,  not  as  a  crwizer  for 
prize  or  plunder,  *ot  depnedandi  causa,  but  fur 
commercial   purposes,  and  upon  a   commercid 
voyage,  and  only  using  her  authcmzed  foroe  au  as 
as.sailajit  when  an  enemy  more  feeble  than  her- 
self comes  within  her  power  ? 
^     But  if  a  thousand  such  writers  as  Azum,  or 
even  writers  of  a  much  higher  order,  had  incul- 
cated^(as  they  do  not)  the  general  idea  that  an  arm- 
ed me^hant  vessel  ought  only  to  defend  herself, 
and  can  never  attack  Without  becoming  criminal, 
1  should  still  have  this  successful  reply,  that  it  is 
not  for  a  general  rule  that  I  am  bound  to  contend ; 
that  the  Nereide  was  an  English  ship  ;  and  that  it 
is,  therefore,  enough  for  me  to  show  ttfK>n  this 
matter  the  kw  of  England  as  it  has  always  bees 
held  by  her  prize  tribunals,  and  acquiesced  in  by 
the  rest  of  the  world.    I  might,  indeed,  maiataia 
that  when  I  show  the  unresisted  and  uncompkia- 
ed  of  law  and  xsustom  of  that  country  upM  a 
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great  maritime  mibject,  I  have  gone  very  far  to 
show  the  taw  and  cudtora  of  Europe,  or  at  least 
what  they  ought  to  be ;  but  as  my  purpose  does 
not  require  that  I  should  occupy  so  wide  a  field, 
I  shall  use  the  Knglish  authorities  merely  as  sup« 
porting  the  doctrine   (unquestionable  in  itself) 
which  I  have  quoted  from  Rutherforth  and  Vnttel, 
and  as  proving  that  England  has  not  introduced, 
or  made  herself  a  party  to,  those  restraints,  which 
the  right  of  olleosive  warfwe,  possessed  upon 
original  principles,  by  her  armed  merchant  vessels, 
are  alleged  to  be  subject ;  but,  on  the  contrary, 
that  her  government  and  courts  of  prize  always 
have  asserted,  in  the  most  explicit  manner,  the  ex- 
istence of  this  right,  and  always  have  encouraged 
its  practical  exercise. 

When  the  cases  to  which  I  am  about  to  refer 
lor  this  purpose  come  to  be  considered,  it  will  be 
proper  to  bear  in  mind  the  distinction   between 
the  right  which  a  capturing  ship  acquires  in  the 
thing  captured^  and  the  validity  or  legality  of  that 
capture*     Without  a  constant  attention  to  this 
distanction,  which  is  manifestly  the  creatqre  of 
municipal  law,  the  English  authorities  cannot  be 
understood.     In  England   it  depends   upon  the 
Prize  Act  and  the  royal  proclamation,  who  shall* 
be  regularly  entitled  to  the  benefit  of  prizes.  The 
property  of  alt  prizes  is  originally  in  the  govern- 
ment, and  ift  grants  that  property  how  and  to 
whom  it  pleases.     The  interest  in  prize  is  gua- 
ranteed only  to  a  cemmi^&ioned  Qaptor.     A  non- 
commissioned vessel  cannot  \  therefore,  take  for 
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her  own  benefit,  but  she  may  take  (and  that  too 
as  an  assailant)  fpr  the  benefit  of  the  King  or 
Lord  High  Admiral,  and  may  expect  (and  always 
does  receive)  the  whole  or  a  part  of  the  proceeds 
from  the  justice,  or  if  you  choose,  .the  politic 
bounty  of  the  crown,  judiciaUy  not  arbitrarily 
dispensed,  as  a  reu>ard  for  the  capture.  If  this 
be  so,  there  is  no  difference,  according  to  the 
English  law,  between  a  commissioned  and  a  non- 
commissioned captor,  so  far  as  regards  the  legali- 
ty of  the  seizures  made  by  them  of  the  property 
of  enemies.  The  sole  difference  is  that  a  com- 
missioned captor  has  a  positive  title  (deriv^ed  from 
the  previous  act  of  the  government)  to  the  thing 
taken,  and  that  the  non-commissioned  captor  has 
no  such  positive  title,  but  is  referred  altogether  for 
his  reward  to  what  is  called  the  discretion  of 
the  executive  government,  which,  however,  is  not 
a  capricious  discretion,  but  is  to  be  guided  and 
carried  into  effect  by  the  Court  of  Admiralty,  with 
a  view  to  the  circumstances  of  each  case. 

The  cases  to  which  I  shftll  refer,  (principally 
in  Robinson's  Admiralty  Reports,)  will  be  found, 
as  I  trust,  to  be  perfectly  conclusive  on  this 
subject. 

The  case  of  the  Haase  (Rob.  Adm.  Rep.  rol. 
1,  p.  286)  was  that  of  an  enemy  ship,  taken  near 
the  Cape  of  Good  Hope,  by  a  non-commissioned 
oaptor,  and  condemned  by  the  High  Court  of  Ad- 
miralty as  a  droit  The  capturing  ship  (which 
was  a  South  Sea  Whaler)  was  the  assaiiantj  and 
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took  possession  of  tbe  prize  without  resistance. 
The  Court  gave  the  whole  of  the  proceeds  to  the 
captors  upon  the  ground  of  peculiar  merit  in  fol- 
lowing part  of  the  cargo  (which  was  gunpowder) 
on  shore.  Now  if  this  capture  was  piratical, 
the  condemnation  as  prize,  and  the  reward  de- 
creed to  the  captors  by  way  of  encouraging  them 
and  others  to  the  perpetration  of  similar  outrages, 
will  require  more  apology  than  the  judgments 
of  that  great  man,  Sir  William  Scott,  are  usually 
supposed  to  stand  in  need  of. 

In  the  same  book  (in  a  note  to  the  case  of  the 
Rebeckah,  p,  231)  the  orders  in  council  of  1665, 
(containing  the  grant  to  the  Lord  High  Admiral 
of  such  prizes  as  are  now  called  Droits  of  Admi- 
rally)  are  set  forth.  The  second  article  is, 
*'  That  all  enemies'  ships  and  goods  casually  met 
*^  at  sea,  and  seized  by  any  vessel  not  commis- 
'*  sioned,  do  belong  to  the  Lord  High  Admiral.'' 
I  suppose  that  nobody  can  fail  to  perceive  that 
this  article  expressly  recognizes  the  validity  of 
the  seizures  of  which  it  speaks,  without  regarding 
who  may  be  the  assailants,  it  being  sufficient  that 
the  ships  and  goods  belong  to  ^'  enemies,"  and  are 
"  casually  met  at  sea."  The  article  not  only  re- 
cognizes the  validity  of  every  such  seizure,  and 
its  legal  effect  as  producing  prize  of  war  for  the 
crown,  but  founds  upon  it  a  beneficial  grant  to  the 
Lord  High  Admiral.  And  the  subsequent  prac- 
tice has  been  in  conformity  with  the  article,  ex- 
oept  only  that  (the  office  of  Lord  High  Admiral 
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being  discontinued)  the  crown  now  takes  the 
prize,  (as  it  originally  took  it,)  subject  to  the  cap- 
tors' claim  in  the  nature  of  salvage  or  reward. 

The  case  of  the  San  Bernardo,  in  the  aame  to- 
lume,  (p.  178,)  was  that  of  a  recapture  in  1799} 
of  a  Spanish  ship  out  of  the  hands  of  the  Frenck, 
by  an  English  non-commissioned  vessel.  The  re- 
captured vessel  (being  enemy's  property)  wai 
condemned  as  a  droitj  and  a  reward  out  of  the  pro> 
ceeds  was  decreed  to  the  recaptors,  although  tbef 
were  not,  and  could  not  (under  the  circunoatancei 
stated)  be  attacked  by  either  the  French  vessel  of 
the  Spanish.  Upon  this  case  it  is  only  necessarj 
to  remark,  that  if  a  non-commissioned  vessel  can- 
not capture  an  enemy's  vessel,  (without  being  first 
assailed,)  neither  can  she  recapture  (nn\eBs  on  the 
same  condition)  an  enemy  vessel  from  an  enemj 
vessel.  In  truth,  such  a  recapture  is  rather  a  dou- 
ble capture,  with  reference  to  those  upon  whom 
it  acts — since  it  acts  upon  two  belligerents  at  the 
same  time. 

In  the  second  volume  of  Robinson's  Admiralty 
Reports,  p.  284,  in  a  note  to  the  case  of  the  Cape 
of  Good  Hope,  the  cases  of  the  Spitire  and  Glut- 
ton are  reported.  In  both  these  eases,  shares 
were  allowed  on  account  of  the  non-commissioned 
vessels  (which  not  only  oisailed  but  chased  for  t 
considerable  time)  as  Droits  of  Admiralty.  The^ 
were  eases  of  what  is  called  os^op£Batioh  be- 
tween commissioned  and  noiiHH)mmissioned  ves- 
sels ;  and,  ^^onsequently^  no  cases  could  more  ex- 
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plicitly  assert  the  equality  (not  in  point  of  inno- 
cence only,  but  in  legal  effect)  between  the  acts  of 
a  non-commissioned  vessel  and  those  of  a  com- 
missioned vessel  in  attacking  and  subduing  the 
ship  of  an  enemy.  If  the  acts  of  the  non-commis- 
sioned vessels  were  on  these  occasions  consider- 
ed as  piratical,  or  in  any  degree  ufalawful,  or 
otherwise  reprehensible,  nothing  could  have  been 
less  admissible  than  to  let  in  the  crown  to  shares 
on  the  foundation  of  those  acts,  to  the  prejudice 
of  those  who  had  an  acknowledged  right  by  their 
eomraission^  by  the  King's  proclamation,  and  by 
act  of  Parliament,  to  make  the  captures  for  their 
own  exclusive  benefit.  And  this  impropriety 
was  particularly  manifest  in  the  case  of  the  Spit- 
fire, who,  although  she  chaJsed  in  concert  with  the 
Providence,  does  not  appear  to  have  contributed 
to  the  capture  otherwise  than  constructively. 

If  it  should  be  said  that  the  authority  of  the 
non-commissioned    auxiliary   captors    depended 
upon  and  arose  out  of  the  authority,  or  out  of  the 
principal  agency,  of  the  commissioned   captors 
with  whom  they  acted,  the  answer  ifi  fourfold. 
1st.  That  none  of  the  other  cases  support  such  a 
notion.     2dly.  That  the  authority  of  the  commis- 
sioned captors  was  not  a  communicable  authority. 
3dly.     That  if  the    non-commissioned  captors 
acted  (in  contemplation  of  law)  under  the  autho- 
rity of  the  commissions  of  the  oth^r  ships,  there 
could  have  been  no  question  about  droit — the 
whole  would  hwe  been  disposed  of  as  prize  un- 
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der  the  act  of  Parliament.    And,  4thly,  that  m 
the  case  of  <the  Glutton,  she  (having  no  commis* 
sion  at  all)  wbb,  by  reason  of  her  being  far  to 
windward  when  the  prize  hove  in  sight,  and  of 
her  using  that  advantage  with  promptitude  and 
dexterity,  without  any  orders  from,  or  subserviency 
to,  the  ships  that  were  commissioned,  the   main 
cause  of  the  capture,  and  that  it  was  certified  bj 
the  commanders  of  the  other  ships  that  this  was 
so,  and  that  but  for  the  Glutton  the  capture  would 
have  been  impossible*     The  Glutton,  the   noa- 
commissioned  vessel,  /erf,  therefore,  in  this  enter- 
prize,  and  the  others  simply  co-operated  with  her 
as  a  principal.     So  that  the  two  cases,  taken  to- 
gether, affirm  distinctly  the  perfect  legality  of  aa 
atf^iek  by  a  noncommissioned  captor,  whether 
secondarily  and  in  dependence  upon,  or  primarily 
and  (9A  dnzfacti)  independently  of^  a  commis- 
sioned captor,  who  co-operates  with  him ;  and, 
consequently,  they  affirm  that  a  non-commission- 
ed vessel  may  alone  attack,  and,  if  she  is  able, 
capture.     And  here  it  ought  to  be  observed,  that 
in  the  principal  case,  (the  Gape  of  Good  Hope,) 
the  universal  legality  of  attack  and  capture  by 
non-commissioned  vessels  is  taken  (as  how  could 
it  be  otherwise  1)  for  granted  by  the  Court,  andad- 
mitted  by  every  body.    Indeed,  I  feel  confident, 
that  it  is  now  questioned  for  the  first  time. 

To  the  cases  already  mentioned,  may  be  add- 
ed that  of  the  Portuna,  (Rob«  Adm.  Rep.  vol.  4, 
p«  78,)  as  that  of  a  recapture  of  an  JglagUsh  dbip. 
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with  a  French  cargo  on  board,  by  non-^cctntdra- 
sioned  persons  who  were  not  assailed.  The  ship 
wan  restored  to  her  owner,  but  the  cargo  was  c6n«* 
deained  as  a  dr&U,  and  the  whole  proceeds  (of 
«mall  amount)  were  decreed  to  the  captors.  Ano- 
ther protected  and  reward^  piracy ! 

In  the  case  of  the  Meldmasne,  (Rob.  Aditt. 
Rep.  vol.  5,  p.  41,)  the  law  is  laid  down  without 
any  exception,  and  in  the  itaost  precise  terms,  that 
a  capture  by  a  non-commissioned  vei^el  is  fight- 
Mf  although  it  enures  to  the  benefit  bt  the  Kitlg 
in  his  office  of  Admiralty,  in  the  mantier  already 
explained.     Exclusively  of  the  consideration  thdt 
the  Court,  in  laying  down  the  general  rule  in  th&t 
ease,  does  not  limit  it  to  the  case  of  dtfencft  as 
it  would  undoubtedly  have  done  if  it  had  Con- 
ceived the  rule  to  be  Subjeet  to  that  limttatibn, 
even  if  the  case  in  which  it  was  pronouticing  jtfii 
judgment  was  not  that  of  an  attack^  it  in  decisive 
that  by  its  sentence  it  sustains  the  capture  (as  4 
droit)  by  the  non-commissioned  captor,  who  wad 
the  sole  asMilant^  and  rejects  the  claim  of  Cap- 
tain Aylmer  of  the  Dragon,  (a  king^s  ship,)  who  . 
daiaied  the  prize  against  the  Admiralty,  as  having 
been  made  under  his  authority,  which  authority 
Was  considered  by  the  Court,  however,  as  amount- 
ing to  oo  authority  at  all,  and  therefore  as  leaving 
the  case  to  be  dealt  with  as  that  of  a  capture  by 
a  noa^ommifsioned  boat,  and  consequently  a 
capture  for  the  benefit  of  the  crdwn. 
It  would  be  idle  upoq  such  a. point  to  accumu- 
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late  authorities.  It  in  sufficient  to  say  diat  the 
High  Court  of  Admiralty  of  England,  which  has 
for  many  years  been  adorned  by  the  most  illus- 
trious of  jurists,  and  one  of  the  most  amiable  of 
mankind^  has  been  in  the  habit  of  (Bering  boun- 
ties to  piracy  and  temptations  to  licentious  plun- 
der, if  my  learned  friend  be  warranted  ia  his 
doctrine. 

I  could,  if  it  were  necessary,  cite  many  other 
cases,  (some  of  which  will  be  found  in  the  Ap- 
pendix to  the  second  volume  of  Dr.  Brown's  Civil 
and  Admiralty  Law,)  but  I  hold  this  matter  to  be 
too  clear  to  be  gravely  contested  in  a  tribunal  like 
this. 

I  assume,  then,  the  truth  of  the  position  with 
which  in  this  branch  of  the  argument  I  com- 
menced, and  I  ask  with  confidence,  if  it  is  to  be 
endured,  that  neutrals  shall  assemble,  on  the  high 
road  of  trade  for  the  purposes  of  any  commerce, 
(whether  altogether  the^r  own  o,r  partly  their  own, 
and  partly  that  of  a  belligerent,  as  would  seem 
to  be  the  case  on  this  occa^iion,)  ships  fitted  for 
warlike  purposes  as  we.U  as  for  defence,  belong- 
ing to,  and  commanded,  and  managed  by  the  sub- 
jects of  a  belligerent,  and  therefore  having  pow- 
er, as  far  as  it  goes,  and  inclination  without  limit 
or  control,  to  harm  the  opposite  belligerent  by  an- 
noying his  trade  as  well  as  by  resisting  his  right  of 
search  ?  I  ask  if  it  is  to  be  endured,  that  neutrals 
shall  thus  make  themselves  the  allies  of  the 
English  law  of  droits,  an  important  portion  of  the 
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English  sy0tQm  of   naval  hostility,  tremendous 
enough  in  the  actual  state  of  the  world  without 
its  aid  ?    It  is  with  you  to  sanction  this  anomaly  if 
you  choose,  and  if  you  do  sanction  it,  the  nation 
must  bear  the  consequences  ;  but  I  have  a  firm 
persuasion  that  we  shall  not  hastily  be  saddled 
with  a  doctrine  so  fatal  in  its  tendency,  especially 
as  the  authority  of  your  judgment,  great  as  it  is, 
will  not,  undoubtedly  will  not,  obtain  f6r  us  a  re^ 
eiprocal  sacrifice  in  any  country  upon  earth. 
.    [He  then  proceeds  to  consider  the  opposite  ar- 
gument, that  the  text  writers  on  the  law  of  nations 
having  made  no  exception  to  the  general  right  of 
neutrab  to  carry  their  goods  in  enemy  ships>  this 
right  must  extend  even  to  armed  vessels.] 

The  learned  gentlemen  refer  us  in  the  first 
place  to  Bynkersboek,  and  Ward,  and  Azuni,* 
and  other  writers  upon  the  law  of  nations,  who  are 
imagined  to  have  given  opinions  upon  this  point. 
These  writers  do  certainly  concur  in  declaring 
that  neutrals  cannot  be  prevented  from  employing 
the  vessels  of  either  of  thfe  belligerents  for  the 
purpose  of  continuing  their  lawful  commerce  ;  but 
they  lend  no  colour  to  the  doctrine  that  the  armed 
vessels  of  a  belligerent  may,  by  being  so  employ- 
ed, be  made  the  means  of  withdrawing  the  car- 
go from  the  inspection  of  the  other  belligerent, 

*  Bynk.  Quest.  Jur.  Pub.  L  1,  c.  13.  Azuni,  vol.  2,  p.  194. 
196.  (Mr.  Johnson's  Transl.)  Vattel,  Droit  des  Gens,  1.  3,  c.  7, 
8. 1 1 6,  et  seq.  Grotius,  de  J,  Bac.  P.  1.  S,  c.  6.  Ward  on  Contra- 
liaiid,p.  136. 
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M  well  as  of  augmenting  the  perils  to  which  the 
unarmed  trade  of  that  belligerent  would  otherwise 
be  exposed.  The  treatises  which  have  been  re- 
ferred to  would  be  very  good  authorities  to  prove 
(if  it  were  denied)  that  enemy  ships  do  not  neces- 
sarily make  enemy  goods.  They  go  so  fkr,  and 
no  farther.  The  single  purpose  of  their  authors 
was  to  investigate  and  condemn  the  sweeping 
rule,  adopted  by  several  maritime  states,  and  at 
one  time  approved  by  Grotius — ^**ex  navibus  res 
preedo  subjiciuntur/'  And  this  purpose  did  not 
call  upon  them  to  settle,  or  even  consider,  the 
matter  of  the  present  discussion.  The  question 
whether  a  hmtiU  flag  ought  of  itself  to  infect 
with  a  hostile  character  the  goods  of  a  friead, 
may  be  answered  in  the  negative,  without  in  the 
least  affecting  the  question,  whether,  if  a  kastik 
farce  be  added  to  the  flag,  a  neutral  can  advisedly 
hire  it  without  responsibility  for  the  consequences. 
The  first  question  looks  exclusively  to  the  nation* 
al  character  of  a  commercial  vehicle,  the  second 
to  a  military  adjunct,  which  in  no  degree  contri- 
butes to  constitute  that  character,  or  to  form  that 
vehicle.  A  ship  is  as  much  an  enemy  ship,  and 
as  completely  a  conveyance  for  neutral  commodi- 
ties, without  an  armament  as  with  it.  An  arma- 
ment makes  her  more  than  a  mere  commercial 
conveyance  for  the  purposes  of  a  neutral,  by  su- 
perinducing warlike  accompaniments,  and  worse 
than  such  a  conveyance,  by  introducing  an  incum- 
brance unfriendly  (nautically  speaking)  to  speed 
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and  safety.  lo  a  word,  the  general  proposition 
that  the  character  of  the  bottom  doe«i  not  ipso 
jure  fix  the  character  of  the  goods,  is  entirelj^  • 
wide  of  a  proposition  which  asserts  the  effect  of 
hostile  equipment  and  resistance,  let  the  bottom 
be  what  it  may ;  and,  consequently,  nothing  is 
gained,  to  the  prejudice  of  the  latter  proposition, 
by  showing  that  jurists  are  agreed  in  favour  of  the 
former. 

But  it  is,  nevertheless,  possible  that, we  may 
discover,  either  in  the  terms  in  which  these  great 
teachers  of  legal  wisdom  have  enunciated  the 
former  proposition,  or  in  their  reasonings  upon  it, 
a  sufficiently  clear  indication  of  their  opinion  up«» 
on  the  subject  of  our  inquiry.  It  is,  indeed,  to  be 
expected  that  their  language  and  illustrations  will 
point  to  a  universal  conclusion,  spreading  itself 
over  every  variety  and  combination  of  circum* 
stances,  if  such  a  conclusion  was  intended ;  and, 
on  the  contrary,  that,  if  a  conclusion,  applicable 
simply  to  the  quality  and  charactier  of  the  owner 
of  the  vehicle  employed  by  a  neutral  merchant, 
was  in  view,  we  shall  find  the  phraseology  which 
expresses  it,  and  .the  illustrations  which  reoom* 
mend  it^  suited  to  that  view. 

The  13th  chapter  of  the  first  book  of  Bynker- 
shoek's  Quffistiones  Juris  Pabliei,to  which  we  have 
been  referred,  profess/ps  to  treat  ^*  De  amieorum 
*^  bonis,  in  hostium  navibus  repertis,'^  and  by  the 
statement  of  a  doubt  ascribed  to  Grotius-^'^  an 
'^bona  amicorum,  in  hostittm  navibus  reperta. 
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^  pro  hostilibus  essent  habenda/'  announces  the 
question  to  be  disposed  of.  This  que^ion,  rest- 
ing upon  the  single  fact,  that  the  ship  in  which 
the  friendly  good^  are  found,  belongs  to  an  enemy, 
obviously  inquires  nothing  more  than  wbetheti 
on  that  oAXOunt^  the  goods  may  be  confiscated— 
and  throughout  the  chapter  it  is  so  treated.  ^*  Naia 
^  cur  mihi  non  liceat  uti  nave  amici  mei,  quan- 
'^quam  tui  hostis,  ad  tramvehendas  nurca 
*<  mea^  ?"  Quare  si  ejtu  navem  operamque  con- 
"  duxerim,  ut  res  meas  trans  mare  vehat,"  &^ 
— "  pro  mercede  ejus  uti  nave  ad  utilitatem  meam,'' 
&;c.  In  all  this,  and  in  whatever  else  the  chapter 
contains,  there  is  no  allusion  to  any  thing  but  the 
mere  vehicle  ^^  ad  tramvehendas  merces,^^  and  to 
the  ownership  of  that  vehicle.  The  phraseology 
is  appropriate  to  define  a  merchant  vessel  in  her 
ordinary  state,  with  nothing  to  distinguish  her  but 
her  enemy  character.  It  is  not  adapted  to^  convey 
the  idea  of  a  vessel  which  has  passed  into  a  new 
state  by  the  union  of  faculties  for  war  with  those 
for  transportation. 

As  to  the  reasoning,  it  manifestly  stops  at  the 
•  point  I  have  mentioned.  '^  Licet  mihi  cum  hoste 
*^  tuo  commercia  frequentare  ;  quod  si  liceat,  lice- 
^'  bit  quoque  cum  eo  quoscunque  contractus  cele- 
**  brare,  emere,  vendere,  locare,  conducere,  atque 
,  **  ita  poiTo.'^  "  Cape  quodcunque  est  hostis  tui ; 
^,sed  mihi  redde  quod  meum  est,  quia  amicus 
'^  tuus  sum,  et  impositione  rerum  meanrum  nihil 
*^  moUtus  sum  in  necem  tuan^J^  The  general  posi- 
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tion  that!  have  a  right  to  trade  with  your  enemy,  and 
consequently  to  make  contracts  with  him,  is  here 
found  witlioui  any  one  of  the  limits  which  belong 
to  it ;  but  we  know  that  Bynkersfaoek  could  not 
and  did  not  mean  to  have  it  so  understood.     He 
w^as  aware^  and  has  elsewhere  shown,  that  it  was 
restricted  by  the  state  of  war.     He  knew,  for  ex- 
ample, that  a  neutral  could  generally  buy,  sell, 
hire,  an^  let  to  hire,  from  and  to  a  belligerent : 
but  not  hire  or  sell  to  a  belligerent  a  vessel  of 
war,  or  even  a  passport ;  or  contract  to  seqd  him 
contraband,  or  to  carry  hia  despatches,  or  to  sup* 
ply  his  blockaded  ports,  or  to  disguise  his  goods 
as  his  own,  or  to  send  him  goods  to  become  his  on 
their  arrival,  to  save  the  risk  of  capture  in  tran- 
situ.    We  can  only  account  for  his  arguing  in  this 
place  upon  the  general  right  without  noticing  any 
modification  which  war  imposed  upon  it,  by  sup- 
posing that  he  was  reasoning  upon  the  common 
condition  of  neutral  traffic  unassociated  with  the 
use  of  force,  or  with  any  other  hostile  quality,  and 
in  no  situation  to  come  in  collision  with  any  of 
the  parties  to  the  war.     And  this  supposition  is 
confirmed  by  the  quiet  assumption  (without  proof) 
with  which  the  observation  last  quoted  concludes, 
that  by  the  employment  of  the  enemy  ship  the 
neutral  attempts  nothing  to  the  pryudice  of  the 
opposite  belligerenL     This  assumption  was  not 
unnatural,  if  none  but  an  unarmed  vessel  was  in 
his  mind  :  but  if  his  view  extended  to  a  ship  pro- 
vided with  warlike  equipment,  it  was  rather  an 
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extraordiflarjr  postulate  for  so  able  a  reasoner  ag 
Bynk<3r8hoek  to  assume. 

The  passage  in  the  controversial   treatise  pub- 
lished by  Mr.  Ward  in  1801,  on  the  relative  righu 
and  duties   of  belligerent  and  neutral  powers,* 
which  has  been  referred  to  on  the  other  side,  ruB^ 
thus  :  *'  The  right  of  an  impartial  neutral  to  con- 
''tinue  his  trade  with  each  belligerent,  so  long  as 
'^  that   trade  can    in  no  respect   do    injury  to 
**  either 9  is  certainly  uncontested  and'  incontesti- 
**  ble ;  and  it  would  be  difficult  to    show  the  in- 
**jury,  or  what  interference  there  is  in  the  war,  by 
"  placing  such  goods  as  are  sacred,   from  their 
'*'  neutrality,  and  have,  therefore,  a  right  of  pas- 
"  sage  all  over  the  world,  under  the  care  and  pro- 
^  tection   of  a  belligerent  flag.     Something  ^^ 
"  point  of  prudence  may  be   urged,  to  prevent 
^'  their  being  exposed  to  the  accidents  of  war; 
'*  but  if  the  neutral  chooses  to  risk  this,  it  id  im- 
"  possible,  I  think,  to  conceive  a  well-founded  rea- 
**  son  for  supposing,  that  any  confliction  ofrigl^ 
"  between  him  and  the  other  belligerent  can  an«c 
"  from  the  procedure.     This,  then,  seems  an  W" 
"  nocent,  and,  therefore,  a  natural  right  in  the  neu- 
**  tral ;  as  such  formed  one  of  the  provisions  oi 
*'  the  consolato,  and  as  such  was  approved  by 
"  Bynkershoek,''  &c.  (Q.  J.  Pub.  c.  xiv.),  p-  ^^' 
Now  what  is  maintained  in  this  passage  is,  that  a 

•[The  title  of  this  book  is  <<  An  Essj^  on  Contraband; ^'^ 
A  continuation  of  the  Treatise  of  the  Relative  Rights  and  E>uU^ 
of  Belligerent  and  Neutral  Nations  in  Maritime  Afiairs*"] 
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neutral  may  trade  in  a  belligerent  eessel  and  under 
a  belligerent  jlZog,  in  opposition  to  the  doctrine^ 
that  the  natianat  character  of  the  ship  ought  to 
conclude  that  of  the  cargo—or  as  he  elsewhere 
phrases  it,  ^'that  all   should  obey  the   national 
character  of  the  ship/'     The  author  states  ex- 
pressly, that  the  right  of  which  he  is  sp^  aking,  and 
ivhich  only  he  had  in  his  view,  formed  one  of  the 
provisions  of  the  consolato,  and  was  approved  by 
Bynkershoek.  What  right  was  approved  by  Byn- 
kerahoek,   we    have    already    seen ;    and  every 
body  knows  that  the  consolato  refers  only  to  the 
property  of  the  vessel,  and  makes  no  provision 
for  the  case  of  a  military  equipment  which  nothing 
but  a  direct  provision  could  sanction*    Besides^ 
the  main  ground  upon  which  Mn  Ward  places 
the  right  is  that  the  goods  are  $acred  fiwn  their 
neutrality^     Now  it  is  impossible  that  this  should 
bo  known  without  the  exercise  of  that  right  of 
visitation  and  search,  to  which  he  insists  that  eve- 
ry belligerent  is  entitled  :  and  consequently  he 
must   mean    that  the  belligerent   vessel  which 
carries  the  goods  said  to  be  neutral,  is  not  to  be  in 
a  situation  to  contest  by  force  the  exercise  of  that 
right.    Moreover,  the  expressions,  *^  so  long  as 
<^  that  trade  can  in  no  respect  do  injury  to  either'' 
show  his  meaning  to  be  that  it  is  not  to  be  a 
trade,  which  provides  resistance  to  the  right  of 
search,  and  increases  the  hostile  means  of  one  of 
the  belligerents  on  the  seas.  And,  again,  when  in 
his  reasoning  he  says  that  he  cannot  conceive 
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how  the  privilege  which  he  admits  can  produce 
''  any  coniliction  of  righW  between  the  neutral  and 
the  opposite  belligerent,  it  is  quite  impomiblethat 
he  should  have  in  his  mind  the  case  of  a  delibe- 
rate resistance  to  that  very  right  af  visitation  and 
search  which  it  was  the  great  object  of  his  Rea- 
lise to  uphold. 

In  truth,  iMr.  Ward  is  in  this  place  contending 
that  the  principle  of  "  free  ships  free  goods"  i? 
not  "a  natural  right,**— and  he  endeavouis  (o 
prove  it  by  showing  (among  other  things)  that  tbe 
principle  which  is  usually  associated  with  it  io 
treaties, — ^that  **  enemy  ships  shall  make  eBcmj 
goods"  is  a  violation  of  natural  right.  For  this 
purpose  it  was  not  necessary  to  discuss  or  decide 
the  present  question:  and^  accordingly,  bedoe? 
not  meddle  with  it,  unless  what  he  says  about ''  tbe 
accidents  of  war,"  to  which  neutral  propertj^  i« 
exposed  in  belligerent  vessels  should  be  though 
to  touch  it. 

The  first  passage  referred  to  in  Azuni's  book 
amounts  only  to  this — that  neutrals  cannot  be 
prevented  from  employing  the  tesseU  of  either  ot 
the  belligerents  for  the  purpose  of  continuing  their 
peace  trade,  unless  by  interfering  in  the  war 
"  they  depart  from  that  perfect  neutrality  t^*»^* 
'*they  are  hound  to  observe.''  It  is  a  gratuitous 
supposition  that  this  passage  was  meant  to  io- 
elude  vessels  fitted  for  aggression  and  resistance. 
Nay— the  supposition  is  worse  than  gratuitoufl-  ^ 
is  impliedly  forbidden  by  the  reference  to  tb« 
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peace  trade  of  the  neutral  as  that  which  is  to  be 
authorized  in  the  vessels  alluded  to,  and  by  the 
exception  of  all  cases  in  which  the  neutral  inter- 
feres in  the  War,  or  in  any  degree  deserts  his 
neutrality. 

Such  a  large  exception  goes  the  whole  length 
of  my  doctrine,  if  it  means  aiiy  thing :  and  there 
was  no  necessity  16  make  it  special,  unless  it  was 
presumed  that  common  sense  had  left  the  world. 
It  was  too  obvious  to  require  any  particular  men- 
tion, that  it  was'an  interposition  in  the  war  and 
inconsistent  with  pure  neutrality  to  employ  a 
vessel  equipped  for  battle  and  certain  to  engage 
in  it  (to  exempt  the  neutral  from  the  observance 
of  his  known  duties)  if  it  could  be  done  with  a 
prospect  of  success,  and  certain  also  to  act  qffen- 
nvely  if  a  suitable  occasion  presented  itself.  It 
was  enough  to  lay  down  the  wide  caution  against 
any  u$eor  employment  of  hostile  force,  which  not 
being  capable  of  any  check,  on  account  of  the 
direction  to  which  it  is  subject  and  the  disposition 
which  belongs  to  it,  cannot  be  employed  without 
embarking  in  the  war  and  taking  an  unneutral 
attitude.  We  are  told  by  Ward,  (vol.  H.  p.  10,) 
in  the  language  of  Hubner,  who  has  been  called 
•'the  great  champion  of  neutral  rights,'*  that 
**  Teute  neutrality  consiste  dans  une  inaction  en- 
*'  ti^e  relativement  a  la  guerre :"  And  I  know 
not  how  a  neutral  can  be  said  to  be  wholly  inac- 
tive relatively  to  the  war,  who  allieil  himsrff  by 
compact  with  warlike  means  and  hostile  disposi- 
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tions  and  intentions,  which,  when  be  has  once  coo- 
neeteil  himself  with  them,  he  knows  he  cannot 
restrain, «nd  to  which  he  alone  gives  all  the  acti- 
vity and  all  the  power  of  mischief  which  they  pt»i- 
sess.  It  is  difficult  to  conceive  how  he  who  lias 
prepared  and  hired  the  power  of  warlike  combat 
with  a  knowledge  that  the  desire,  duty,  and  deter- 
mination to  combat  are  imited  with  that  power, 
can  be  said  to  be  thus  inactive,  and  especially 
when  combat  has  actually  followed  his  arrange- 
ments as^  their  regular  consequence.  Self'-evideat 
]>ropositions  do  not  require  to  be  set  forth  in  de- 
tail, and  the  wonder  is  that  we  should  expect  it 
On  the  other  hand,  if  a  neutral  can  do  this«  it  is 
but  reasonable  to  suppose  that  his  right  to  do  so 
would  be  stated  with  prectsioq  even  by  such  scio- 
lists as  Azuni. 

But  if  the  exception  in  Azuni  does  not  plainly 
exclude^  (as  I  have  no  doubt  it  does,)  from  the 
neutral's  privileges,  the  employment  of  ships 
equipped  for  battle,  it  does  at  any  rate  reduce  all 
that  he  says  as  an  authority  on  the  extent  of  that 
privilege  to  nothing,  since  the  phralseology  in  which 
Azuni  has  defined  the  privilege  is  at  least  as  equi- 
vocal as  the  exception.  An  ambiguous  general 
rule  given  by  a  feeble  writer,  who  qualifies  it  by 
an  ambiguous  general  exception,  may  afibrd  mat- 
ter for  controversy,  but  can  scarcely  contribute  to 
settle  one. 

Heineccius,  Grotius,  Hubner,  Vattel,  and  oth- 
ers are  quoted  by  Azuni,  (.vol.  2,  p.  194,  195,) 
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but  they  simply  state,  what  doubtless  Azuni  meant 
to  state,  the  general  doctrine  (which  I  do  not  mean 
to  dispute,  although  it  was  once  disputed)  that 
friendly  goods  are  not  prize  merely  because  taken 
in  a  Tessel  belonging  to  the  enemy.     It  is  impos- 
sible to  make  any  thing  like  an  authority,  for  the 
doctrine  of  the  learned  counsel,  out  of  any  or  all 
of  these  loose  dicta,  the  subject  of  which  was,  as  I 
have  already  said,  the  effect  of  the  flag  and  owner- 
ship of  the  vessel  upon  the  character  of  the  cargo. 
The  other  passage  in  Azuni  which  the  counsel 
refers  to  is  no  more  to  bis  purpose  than  that  which 
I  have  examined. 

'^  Belligerents  have  no  right  over  the  effects  of 
'*  friends  and  neutrals,  in  whatever  place  they 
''  may  be  found,  though  within  the  territory  or  in 
'^  the  vessels  of  enemies.  For  this  reason,  when  a 
^'maritime  city  is  taken  by  assault,  or  in  any 
^<  other  way,  the  belligerent  cannot  seize  the  neu- 
*^  tral  vessels  found  in  the  port,  nor  their  cargoes, 
^^  unless  they  are  contraband  of  war,  and  unless 
'^  the  captains  have  taken  up  arms  or  voluntarily 
\  '<  seconded  the  enemy  in  their  resistance.  For 
"  a  stronger  reason  ought  the  good?  of  neutrals, 
'*  found  on  board  the  ship  of  an  enemy,  to  be  con- 
**  sidered  as  free^  since  it  cannot  be  regarded  as 
"  the  territory  of  the  enemy." 

Now  there  is  nothing  in  this  passage  whidh  re- 
quires to  be  noticed,  save  only  what  relates  to  neu- 
tral vessels  and  cargoes  found  in  the  port  of  a 
captured  city,  which  seems  to  be  much  confided 
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ia  by  the  learned  counsel  as  favourable  to  his 
case !  1  shall  concede  that  the  law  ia  as  Azuai 
states  it.  I  only  marvel  tliat  it  is  thought  to  have 
any  bearing  upon  the  present  subject. 

It  cannot  be  doubted  that  a  neutral  who  is  fbuod 
on  a  lawful  errand,  in  a  captured  place  oa  land 
with  which  he  has  contracted  no  hostile  obliga- 
tions of  any  sort,  (as  is  supposed  in  the  case  put  by 
Azuni)  is  innocent  in  every  view,  and  cannot  be 
the  lawful  object  of  hostility :  if  it  were  otherwise, 
every  belligerent  maritime  city  would  be  in  estate 
of  constructive  blockade  of  a  perfectly  new  in- 
vention. The  supposed  position  of  the  neutral 
relatively  to  the  captured  place  necessarily  ex- 
cludes the  idea  of  penalty.  He  has  not  given, 
or  contributed  to  give  to  that  place  the  military 
capacity  which  it  has  exerted.  He  did  not  erect, 
or  assist  in  erecting  its  fortification^,  in  levying 
or  paying  its  garrison,  Jn  furnishing  its  arras  or 
stores.  He  has  not  hired  those  fortifications  with 
their  appendages,  or  in  any  way  produced  or  in- 
creased their  means  of  annoyance  or  defence. 
He  has  no  connexion  with  the  place,  further  th«iQ 
that  he  is  in  it.  upon  a  fair  and  altogether  neutral 
motive,  not  injurious  to  any  body,  or  capable  of 
becoming  so.  But  suppose  that,  for  the  purposes 
of  his  trade,  or  for  any  other  purpose,  he  bad 
hired  the  fortresses,  the  troops,  the  cannon,  the 
ammunition,  the  provisions,  and  all  the  means  and 
implements  of  war,  with  which,  as  with  a  milita- 
ry force,  he  had  united  himself  and  his  concerns. 
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Suppose  that  the  fortifications  had  been  erected 
for  his  accommodation,  or  being  erected  beforo, 
had  become  his  by  special  covenant,  that  but  for 
his  views  and  conduct  they  had  been  impotent  and 
harmless,  or  had  not  been  there  at  all :  suppose, 
in  a  word,  that  he  is  not  only  the  tenant  of  them,  but 
creator  of  all  that  constitutes  their  faculty  to  mis- 
chief his  friends,  and  that  he  has  left  the  command 
of  them  to  those  who  are  at  public  enmity  with  these . 
friends,  without  reserving  any  power  in  himself, 
to  counteract  the  effects  of  that  enmit]f,  and  that 
then  he  has  placed  his  property  a«d  himself  un- 
der their  auspices !  Will  the  learned  gentleman 
tell  us  that  he  and  his  property  would  then  be  neu- 
tral in  the  view  of  those  by  whom  the  place  is  as- 
sailed and  captured,  and  against  whom  it  has  used 
the  power  which  he  has  furnished,  or  contributed 
to  furnish  to  it  ?  I  am  sure  he  will  hot.  Yet  this 
is  the  analogous  case.  The  Nereide  was  a  move- 
able fortress  which  the  claimant  brought  upon  the 
seas.  She  would  not  have  been  there  but  for 
him.  Her  armament  was  his  armament.  Her 
power  was  his  power.  He  drew  thiat  armament 
and  that  power  into  conflict,  or  into  the  opportu- 
nity of  conflict  with  the  opposite  belligerent,  with 
a  thorough  conviction  that  conflict  and  opportu-^ 
nity  would,  and  must  be  the  same  thing.  From 
the  master  to  the  meanest  sailor,  every  man  on 
board,  fought  at  his  cost  and  by  his  original  pro- 
curement. But  in  the  other  case,  it  is  assumed 
by  Azuni  that  the  neutral  has  nothing  to  do  with 
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the  matter.  He  entered  the  place  before  it  was 
attacked*  He  had  the  clearest  right  to  do  so.  He 
sought  DO  protection  from  the  force  on  which  it 
relied  for  its  defence.  He  did  nothing  towards 
the  organization  or  maintenance  of  that  force. 
He  made  no  covenant  with  it,  or  its  owners.  He 
did  not  employ  iif  or  assist  in  its  operations :  and, 
consequently^  had  no  more  connexion  with  it  tiiaii 
if  he  and  his  property  had  been  on  the  opposite 
point  of  the  globe.  The  place  would  not  ha?e 
been  the  less  attacked  if  he  and  his  property  had 
not  been  in  it,  nor  would  it  have  been  better  or 
worse  defended.  The  whole  transaction  passes 
without  involving  or  touching  him  in  the  slightest 
manner. 

We  have  then,  at  the  threshold,  a  wide  distinc- 
.tion  between  Azuni's  case  and  ours:  but  this  is 
AOt  alK  although  it  is  sufficient.  The  resistance 
of  a  city  attacked  by  its  enemies  cannot  be  incon- 
sistent with  the  obligations  of  a  neutral  who  finds 
himself  there,  unless  he  mixes  in  it.  What  right  of 
the  assailing  party  is  that  resistance  calculated 
to  violate  with  regard  to  him  ?  Certainly  none. 
The  right  of  visitation  and  search  (the  only  one 
that  can  be  imagined  to  be  material  in  this  yiew) 
does  not  apply  to  the  subject.  He  is,  for  the  pre- 
sent, rightfully  out  of  the  reach  of  it :  and  can,  in 
fact,  do  nothing  to  facilitate  visitation  and  search 
otherwise  than  by  taking  his  goods  out  of  port 
to  the  assailant,  or  hy  co-operating  with  the  assail- 
ant to  subdue  the  place.     The  first,  undoubtedly^ 
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he  is  not  obliged  to  do,  and  probably  cannot,  and 
will  not  be  permitted  to  do,  even  if  there  be  time 
for  it.  The  second  would  make  him  a  traitor  to  the 
city  which  had  hospitably  received  him.  During  the 
contention  of  two  hostile  forces,  (neither  of  which 
he  has  raised  up,  or  fostered,  or  adopted^  he 
is  justified  in  remaining  k  mere  spectator,  and 
is  bound  to  do  so.  The  right  of  visitation  and 
search,  therefore,  (of  which,  indeed,  the  ocean  is 
the  only  theatre,)  is  not  infringed  on  this  occa- 
sion. What  other  right  then  is  violated  ?  I  know 
of  none :  1  have  heard  of  none.  But  this  is  not 
so  in  our  case,  if  we  have  succeeded,  or  should 
yet  succeed,  in  proving  that  the  claimant  acted  un- 
lawfully from  the  first  preparation  of  his  expedi- 
tion to  its  last  catastrophe — that  he  violated  his 
neutral  duties  by  employing  hostile  force  at  all— 
and  that  when  this  hostile  force  resisted  the  visi- 
tation and  search  of  an  American  cruizer,  the 
climax  of  illegality  was  completed. 

It  is  said,  however,  that  Mr.  Pinto,  as  a  mer- 
chant of  Buenos  Ayres,  had  a  peculiar  justifica- 
tion for  this  armament,  in  the  danger  to  his  pro- 
perty and  himself  produced  by  the  cruizers  of 
Carthagena ;  that  it  was  the  usage  of  this  trade, 
and  the  only  adequate  mode  of  carrying  it  on,  be- 
fore the  breaking  out  of  the  war  between  the 
United  States  and  England ;  and  that  Mr.  Pinto 
intended  no  resistance  to  United  States'  cruizers. 

As  to  his  inteffUiag^j  1  do  not  profeng  to  know, 
i^A  certainty^  what  they  were,  and  I  suppose 
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that  his  eoumel  know  as  little  of  the  matter  as  I 
do.  It  may  be  very  well  for  them  and  him  to  saj 
that  it  was  not  his  intention  that  the  privateers  of 
the  United  States  should  be  resisted,  when  ther 
could  be  resisted  with  a  prospect  of  success,  and 
thus  be  prevented  from  interrupting  a  vojage. 
which  promised  to  be  so  lucrative,  by  the  cap- 
ture of  the  vessel  *in.  which  he  was  performing 
it:  but  1  am  not  apprized  of  the  proofs  bv 
which .  he  could  be  judicially  exculpated  from 
such  an  intention  if  1  chose,  as  my  learned  col- 
league has  done,  to  press  it  against  him.  I  do 
not  think  it  material,  however.  For  let  his  inten- 
tions in  this  particular  h^ve  been  what  they  might, 
the  law  infers  from  his  conduct  all  that  my  argu- 
ment requires.  Mr.  Pinto  set  in  motion  upon  the 
Atlantic  i^  warlike  force,  hostile  hy  notorious  du*y 
to  the  United  iStates,  a  duty  which  he  was  bound 
to  know  he  could  not  neutralize,  and  the  effects  of 
which  he  was  also  bound  to  know  he  could  not 
check.  Every  man  must  be  taken  to  intend, 
where  intention  is  important,  the  natural  and  or* 
dinary  results  of  his  own  acts.  The  municipal 
law  of  our  country,  and  every  civilized  country, 
proceeds  upon  that  rule,  so-  as  always  to  create 
responsibility  for  those  results.  The  particular 
intention  does  not  need  to  be  inquired  into.  It  is 
enough  that  the  result  in  question  ought  to  have 
been  foreseen.  Thus  (to  put  a  familiar  case)  if 
a  man  rides  a  horse,  accustomed  to  strike,  into  a 
crowd,  upon  an  errand  ever  so  lawful,  he  is  liable 
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for  the  mischief  which  ensues,  whether  he  iutend- 
ed  that  mischief  or  not. 

The  natural  consequences  of  Mr.  Pinto^s  acts 
ivere,  that  if  an  American  cruizer  (not  of  an  over- 
whelming force)  met  him  in  his  voyage,  resistance 
would  be  made,  even  if  he  should  forbid  it,  to  the 
right  of  that  cruizer  to  examine  his  property;  aiid 
that,  if  he  was  met  by  an  unarmed  American  ves- 
sel of  sufficient  value  to  tempt  the  commander  of 
the  Nereide,  that  vessel  would  be  assailed.  The 
first  of  these  consequences  has  happened,  and  by 
every  system  oi  law  known  to  mankind  would  be 
visited  with  penalty. 

The  right  of  Mr.  Pinto  to  make  a  provision  of 
defensive  force  against  Oarthagena  cruizers  can- 
not serve  him  in  this  cause.  If  he  armed  for 
limited  purposes,  it  was  for  him  to  take  care  that 
he  suited  his  armament  to  those  pui^poses^  and  that 
its  exertions  were  confined  to  them.  He  could  not 
arm  in  such  a  way  as  to  give  MncontroUahle  power 
(where  there  already  existed  the  desire)  to  exceed 
those  purposes  to  the  injury  of  those  against  whom 
he  had  no  right  to  arm.  If  he  does  so  arm,  all 
that  I  insist  is  that  he  does  it  at  his  peril.  If  his 
purpose  is  exceeded,  from  causes  palpably  inhe- 
rent in  the  nature  of  the  armament,  and  the  direc- 
tion under  which  it  is  placed,  it  cannot  be  unrea- 
sonable to  say  that  he  must  at  least  answer  for 
that  surpltis,  if  it  were  only  upon  the  maxim  re- 
spondeat  superior;  a  maxim  as  universal  in  the 
law  of  prize  as  any  maxim  can  be:  for  although 
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in  the  aiunicipal  law  it  generally  imports  only  civil 
responsibility,  in  the  jus  gentium  it  produces  con- 
fiscation. Even  in  the  manicipai  law  it  is  a  cardi- 
nal rule  sic  utere  tuo  ut  dtienum  non  hitdas  ;  aod 
this  rule  applied  to  Mr.  Pinto  would  of  itself  re- 
strict his  right  of  arming  to  a  mode  that  would  be 
compatible  with  the  rights  of  others.  He  who 
should  go  into  the  streetel  accompanied  by  a  mastiff 
of  a  surly  and  ungovernable  temper  and  accustomed 
to  bite,  (I  mean  no  slur  upon  any  body  by  this 
homely  comparison)  even  although  he  goes  up- 
on lawful  business,  and  makes  the  dog  his  com- 
panion with  a  view  to  his  defence  against  some 
ruffian  who  has  threatened  him,  must  abide  the 
consequences  if  his  associate  bitesthose  who  are 
his  master's  friends,  and  who  have,  moreover,  a 
right  to  stop  him  on  his  woy  for  the  purpose  of 
some  inquiry,  and  who  have  been  bitten  in  the  at- 
tempt to  exercise  that  right. 

As  to  what  is  said  of  the  manner  of  carrying 
on  this  trade  before  the  breaking  out  of  the  war 
between  the  United  States  and  England — ^is  it 
meant  to  tell  us  that  a  trader  continues  afler  the 
t)reaking  out  of  a  war  to  have  all  the  rights  which 
be  possessed  before,  merely  because  he  is  a  neu- 
tral ?  That  the  war  does  not  affect  all  his  previous 
rights  or  habits  I  admit ;  but  it  does  affect  them 
largely,  nevertheless  ;  and  it  affects  them  exactly 
as  far  as  his  former  rights  and  habits  would  now 
in  their  exercise  and  continuance  be  an  interfe- 
rence in  the  war.    Thus  before  the  commence- 
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ment  of  hostilitiea  be  could  carry  articles  usually 
denominated  contraband  of  war..  After  hostili- 
ties oommencet  be  does  so  at  the  hazard  of  seizure 
and'  confiscation,  even  if  his  peacq  traffic  had 
been  to  a  great  extent,  or  aitogetlier  in  such  arti- 
cles. And  why  is  this  so?  Simply  because  the 
carrying  of  such  articles  in  peace  was  injurious 
to  nobody,  but  upon  the  breaking  out  of  the  war 
does  injury  to  one  of  the  belligerents  wjth  refer* 
ence  to  the  war.  And  various  other  instances 
might  be  given  of  the  same  class.  If,  indeed,  that 
which  was  the  previous  trade  of  a  neutral  has  no 
relation  in  its  substance  or  manner  of  cond  ucting 
it  to  hostility,  the  war  does  not  afiect  it  otherwise 
than  by  producing  detention  for  inquiry  and 
search ;  but  when  it  has  that  relation  ^  as  it  al- 
ways has  when  by  seeking  the  armed  ships  of  a 
belligerent  it  generates  collisions)  the  war  invari- 
ably affects  and  reduces  it. 

Even  if  it  be  true,  therefore,  (of  which  however 
there  is  no  proof  in  the  cause)  that  Itritish  armed 
vessels  bad  before  been  used  in  this  trade,  the 
monaeot  the  war  broke  out  between  the  United 
States  and  England,  the  continuance  of  that  prac- 
tice became  as  completely  unneutral  as  did  the 
carrying  of  articles  of  contraband,  and  became  lia- 
ble to  the  same  penal  visitation.  It  would  be  idle 
to  multiply  words  upon  such  a  point- 
It  has  further  been  suggested  that  if  Mr.  Pinto 
had  not  used  an  armed  ship  of  England,  he  could 
not  have  undertaken  his  voyage  at  all.     Be  it  so. 
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Although  there  is  no  evidence  to  countenance 
such  an  apology,  1  am  willing  without  ret^^erve  to 
admit  the  fact,  while  I  utterly  deny  the  conclu^ioi; 
of  law.  We  are  fallen  upon  strange  times^  when 
every  sort  of  absurdity — I  beg  my  learned  oppo- 
nents to  pardon  the  accidental  freedom  of  this 
expression,  and  to  believe  that  I  respect  them 
both  too  much  to  be  willing  to  give  umbrage  to 
either.  To  one  of  them,  indeed,  I  have  hereto- 
fore given  unintenticmnl  pain,  by  observations  to 
which  the  influence  of  accidental  excitement  im- 
parted the  appearance  of  unkind  criticism,*  The 
manner  in  which  he  replied  Co  those  observations 
reproached  me  by  its  forbearance  and  urbanity, 
and  could  not  fail  to  hasten  the  repentance  which 
reflection  alone  would  have  produced,  and  which 
I  am  glad  to  have  so  public  an  occasion  of  avow- 
ing. I  offer  him  a  gratuitous  and  cheerful  atone- 
ment—cheerful because  it  puts  me  to  rights  with 
myself,  and  because  it  is  tendered  not  to  ignorance 
and  presumption,  but  to  the  highest  worth  in  in- 
tc^llect  and  morals,  enhanced  by  such  eloquence 
as  few  may  hope  to  equal — to  an  interesting  stran- 
ger whom  adversity  has  tried  and  affliction  struck 
severely  to  the  heart — to  an  exile  whom  any 
country  might  be  proud  to  receive,  and  every  man 
of  a  generous  temper  would  be  ashamed  to 
offend*     I  feel  relieved  by  this  atonement,  and 


*  [In  the  case  of  the  Mary,  argued  at  the  same  term,  in  whkU 
Mr.  Emmet  (of  counsel  for  the  captors)  spoke,  as  (V)r.  Pinkney 
supposed^  a  little  too  harshly  of  one  of  the  claimants.] 
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proceed  with  more  alacrity^  I  sajr  that  it  i$  pass-^ 
ing  strange  that  in  the  nineteenth  century  we 
should  have  it  insinuated  that  the  provisions  of 
public  1  aw,  or  of  any  law,  are  to  bend  before  the 
private  convenience  of  an  individual  trader.  The 
law  of  nations  did  not  compel  Mr,  Pinto  to  trade. 
It  allowed  hioi  to  do  so,  if  he  could  with  inno* 
cence.  It  did  not  convert  his  rights  intQ  oUiga 
tions :  It  left  them  as  it  found  them^  except  onljr 
that  it  impressed  upon  them  (with  a  view  to  the 
state  of  war  which  had  supervened)  the  condi- 
tions and  qualifioatioas  annexed  to  his  predica- 
ment as  a  neiilral.  If  he  could  safely  and  advan- 
tageously trade  in  this  new  state  of  his  rights,  it 
was  well ;  if  not,  it  was  either  his  duty  to  forbear 
to  trade  at  all,  or  to  make  up  his  mind  to  defy  the 
coneequencee.  And  is  diis  such  a  harsh  alternative  ? 
la  it  not  the  dilemma  to  whieh  God  and  the  laws 
have  reduced  us  all — and  some  of  us  more  em- 
phatically than  others  ?  Is  not  the  vocation  of 
every  man  in  sooiety  more  or  less  limited  by  posi- 
tive institution,  and  does  not  the  law  of  nations 
deal  with,  what  I  may  call,  a  benignant  profusion  in 
such  limitations  ?  War  brings  to  a  neutral  its  bene- 
fits and  its  disadvantages*  For  its  benefits  he  is  in- 
debted to  the  lamentable  discord  and  misery  of 
his  fellow  creatures^  and  he  should,  therefore^ 
bear,  not  merely  with  a  philonopku^  but  with  a 
Chru^ian  patience,  the  evils  with  which  these  be- 
nefits are  alloyed.  It  is  fortunate  for  the  world  that 
they  are  89  alloyed,  and  heaven  forbid  that  th^ 
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time  should'  ever  arrive  when  one*  portion  of  tlie 
human  race  should  feel  too  deep>  an  interest  in 
perpetuating  tfie  destructive  quarrels  of  their 
brethren. 

But  is  there  any  thing  new  or  peculiar  in  this 
alternative  ?  What  is  the  predicament  of  a  neu- 
tral merchant  domicileil  before  the'^war  in  one  of 
the  belligerent  countries  ?  Is  he  not  called  upon 
by  the  law  of  prize  to  cease  to  trade;  or  to  trade 
upon  belligerent  responsibility  P  Does  not  that 
law  tell  him,  ^'Abandon  your  commerce!  al- 
though it  was  begun  in  peace,  and  perhaps  esta- 
blished by  great  sacrifices,  prepare  to  find  it  treat- 
ed as  the  commerce  of  the  belligerent  with  whom 
you  have  identified  yourself?"  Does  it  not  an- 
nounce the  same  sentence  to  the  dealer  in  articles 
of  contraband — to  the  trader  with  ports  which 
the  belligerent  chooses  to  blockade — to  the  ship- 
owner who  has  transport  vessels  to  let  to  foreign 
governments?  In  those  cases,  it  does  nor  say — 
you  shall  not  trade,  or  hire  your  ships  as  you  were 
nsed^todo — but  merely  that  if  you  do,  and  are  cap- 
tured, your  property  shall  be  forfeited  as  if  ir  were 
the  property  of  enemies.  I  ask  if  the  man  who 
lives  with  innocence,  in  peace,  upon  the  profits  of 
carrying  contraband  articles  is  less  oppressed  by 
the  alternative  which  is  presented  to  his  cboice, 
than  Mr.  Pinto  by  that  wbich  I  hold  was  tendered 
to  him,  if  his  situation  be  truely  stated,  not  ex- 
aggerated by  his  counsel  ?  I  ask  if  his  situation 
was  worse  than  that  of  aaf  other  neutral  whose 
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ordinary  peaee^traffic  is  reduced orminilulated  by 
the  mighty  instrumentality  of  war  ? 

But  it  is  said  that  the   resistance  which  was 
made,  was  a  rightful  resistance  on  thepart  of -the  ^ 
commander  of  the  Nereide,  by  whom  it  was 
made  in  fact*    It  was  so.     And  can  Mr.  Pinto 
take  refuge  behind  the  peculiar  rights  of  his  as- 
sociates without  sharing  the  legal  effects  of  their 
defeat  ?    Nothing  could  be  more  intolerable  than 
such  a  doctrine.     A  belligerent  has  a  right  to 
break  a  blockade  if  he  can.     But^  can  a  neutral^ 
therefore,  put  himself  under  the  shade  of  that 
right,  and  in  case  the  belligerent  master  should 
make  the  attempt  and  succeed,  take  the  profit, 
and  if  he  fails,  claim  immunity  from  confiscation 
by  an  ingenious  reinforcement  of  his  x>wn  rights 
with  those  of  the  belligerent  master  ?    Or  if  the 
conduct  of  the  belligerent  master  shall  be  thought 
to  be  insufiioient  to  impute  to  the  owner  vof  the 
cargo  the  mens  rea  in  the  case  of  blockade,  by  a 
sw^eeping  presumption  that  tl^  vessel; is  going  in- 
to the  blockaded  port  in  the  secvice  lof  the  cargo 
only — what  shall  we  say  to  the  case  of  contra- 
band, which  must  be  put  en  board  by  the  owner 
with  a  knowledge  that  it  wilt  be  exposed  to  the 
peril  of  capture^  and  if  ^captured  to  the  certainty 
of  confiscation  ?  A  belligerent  master  has  a  right 
to  carry  contraband  if  he  can — ^and  only  superior 
force  can  prevent  him.  But,  surely,  a  neutral  can- 
not so  avail  himself  of  that  right,  as  to  ship  in 
safety  contraband  articles  in  a  belligerent  vessel. 
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If  he  could,  be  would  have  a  larger  and  moreet- 
fecttial  right  than  that  under  which  be  takes 
aheltisr ;  tor  the  tielligerent's  right  ia  subject  to 
be  defeated  by  force,  and  so  much  of  his  pro- 
perty BH  ii»  engaged  in  the  enterprize  becomes 
prize  of  war,  if  he  ia  conquered.  Jut^t  as  in  this 
case^  his  right  of  resistance  is  met  on  the  other 
side  by  a  right  to  attack  and  seize  as  prize,  a/)(J 
every  thing  depends  upon  the  issue  of  the  com- 
bat. It  is,  indeed,  self-evident  that  a  neutral, 
who  is  driven  to  rely  upon  the  rights  of  war,  vest- 
ed in  others,  not  himself,  leans  upon  a  broken 
reed,  if  those  rights  fail  of  being  MccessMj 
itaaintained  against  the  opposite  party  totbe  war: 
and  8ure  I  am  that  no  case  can  be  imagioed,  n 
which  a  neutral  can  cover  himself  with  the  right 
of  a  belligerent  whom  he  chooses  to  empf* 
and  thus  claim  the  combined  advantages  of  a  bel- 
iigerent  and  a  neutral  character.  If  he  can  ^^' 
vance  such  a  claim,  the  cases  of  domicii  ba?e  at 
been  adjudged  upon  false  principles,  for  they  ex- 
pressly affirm  the  contrary^  and  stand  upooo^ 
other  reason. 

But  the  true  light  in  which  to  view  this  pot^^ 
is,  that  the  right  of  resistance  vested  in  the  be  • 
iigerent  naaster  is  precisely  that  which  Bgff^' 
vates  instead  of  taking  away  the  guilt  of  the  n^U' 
tral  charterer,  or  in  other  words,  is  et^fi^l  ^ 
consideration  which  ought  to  make  the  reswrtafl^ 
his  own  in  the  eye  of  the  law,  and^  consequeo^)' 
to  render  him  .and  his  property  liable  to  ^"^ 
the  fate  of  the  belligerent  master  and  vesael* 
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It  18  ifidispotable  that  if  Mr.  Pinto^  instead  of 
chartering  the  Nereide^  had  hired  a  neutral  ship, 
and  the  neutral  master,  without  his  concurrence* 
had  resisted  Tiaitation  and  search,  the  goods  of 
Pinto  would  have  been  prize  as  wcjl  as  the  neu- 
tral vessel.  We  have  for  this  the  express  autho-^ 
rity  of  Sir  William  Bcott,  in  the  celebrated,  case 
of  the  Swedish  convoy  and  others^*  ''The 
''  penalty  for  the  violent  contravention  of  this 
"  right,  is  the  confiscation  of  the  property*^  (cargo 
^^  as  well  as  vessel)  ''  so  withheld  from  visitation 
"  and  search." 

Upon  what  ground  is  the  cargo  forfeited  in  that 
ease  ?    Upon  the  ground  that  the  master's  resist- 
ance withholds   the   cargo   from   visitation  and 
search,  and  that  the  owner  of  it  is  answerable  for 
the  master^s  conduct  in  that  respect,  although  the 
master  is  not,  strictly  speaking,  the  agent  of  the 
cargo,  and  the  owner  of  the  cargo  is  not  gene- 
rally affected  by  his  acts  in  the  view  of  a  Court  of 
Prize.    The  extension  of  the  penalty  of  confisca- 
tion to  all  the  property,  withheld  by  the  resistance 
of  the  neutral' master  from  visitation  and  search, 
whether  it  belongs  lo  the  owner  of  the  vessel  or 
not,  proceeds,  undoubtedly,  from  the  importance 
attached  to  the  right  with  which  such  resistance 
interferes-«to  a  right  without  which  all  the  other 
belligerent  rights  with  which  the  law  of  prize  is 

•  The  Maria,  Rob.  Adm.  Rep.  vol.  1,  p.  287.  The  £lsebe> 
Rob.  Adm.  Rep.  vol.  5,  p.  174.  The  C'atharina  Elisabeth,  ih. 
232.    The  Despatch,  Rob.  Adm.  Rep.  280. 
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concerned,  are  mere  shadows.  The  owner  of  a 
neutral  cargo,  forfeited  by  the  resistance  of  the 
master  of  a  neutral  ship,  would  seem  to  have 
some  show  of  reason  for  his  complaint  against  the 
rigour  of  such  an  indiscriminate  punishment  of 
the  innocent  and  the  guilty.  He  might  urge  with 
great  plausibility,  that  as  he  had  not  partaken  in 
any  manner  the  resistance— as  he  not  only  did  not 
command,  but  did  not  wish  it — as  he  was  justi- 
fied, when  he  shipped  his  goods,  in  relying  upon 
the  presumption  that  a  neutral  master  would  fulfil 
his  neutral  duties,  and  would  not  have  recourse  to 
hostile  resistance  to  the  right  of  visiting  and 
searching  his  vessel  and  those  goods,  he  ought 
not  to  be  made  accountable  for  that  resistance. 
But  with  what  plausibility  can  the  charterer  of  a 
belligerent  vessel,  which  has  by  resistance  with- 
held his  property  from  visitation  and  search,  claim 
to  be  exempted  from  the  utmost  severity  of  the 
rule  ?  When  he  chartered  such  a  vessel  and  ship- 
ped his  goods,  had  he  any  ground  for  presuming 
that  the  belligerent  master  would  forbear  resist- 
ance to  an  enemy  cruizer  ?  Did  he  not,  on  the 
eontrary,  know  that  he  would  resist,  and  that  it 
would  be  out  of  bis  power  to  prevent  him  ?  Did 
he  not  go  to  sea  with  an  alisolute  assurance  thai 
his  goods  would  be  withheld  from  the  visitatioD 
and  search  of  the  opposite  belligerent  by  all  the 
resistance  that  could  be  made  ?  Nay,  further— 
is  not  the  neutral  owner  of  the  goods  interested 
that  resistance  should  be  made,  even  with  refer- 
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ence  to  the  Tessel,  when  it  can  be  made  effectu- 
ally — since  if  the  vessel  be  seized  as  prize,  the 
voyage  is  broken  up^  and  the  hopes  of  profit 
which  depended  upon  it  utterly  blasted  ?  Such 
was  Mr.  Pinto's  predicament ;  and  it  will  not  be 
believed  that  he  would  see  with  disapprobation 
tbe  repulse  of  a  cruizer  of  this  country  attempt- 
ing to  capture  the  Nereide>  and  to  carry  her  any 
where  but  to  Buenos  Ayres. 

With  regard  to  a  neutral,  therefore,  who  char- 
ters an  armed  belligerent  vessel,  the  penalty  of 
confiscation  for  resistance  by  that  vessel  is  unim- 
peachably  just.     If  it  is  established  that  a  neutral 
should  be  responsible  for  the  resistance  of  the 
master  of  a  neutral  vessel,  which  be  could  not 
foresee,  had  no  reason  to  expect,  and  no  interest 
to  produce,  can  it  be  unfit  that  he  should  be  re- 
sponsible for  the  regular  and  foreseen  resistance 
of  the  master  of  an  armed  belligerent  vessel  char- 
tered by  him,  which  resistance  he  could  not  help 
foreseeing,  which  if  he  did  not  direct,  he  must 
have  confidently  expected,  and  which  his  interest 
required  should  be  made  as  often  as  it  happened 
to  be  practicable  ?    It  would  be  intolerable  that 
he  who  has  done  every  thing  which  by  all  reason- 
able calculation  would   subject  his  property   to 
the  full  exercise   of  the  right  of  visitation  and 
search,   shall  be  punished  with  confiscation  for 
the  disappointment  of  that  calculation,  and  that  he 
who  has  done  every  thing  which  was  adapted  to 
defeat  that  right,  and  who  has  spontaneously  given 
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himself  an  interest  in  defeatini;  it,  should  be  re 
warded  with  restitution,  (or  to  apeak  more  cur 
rectly,)  by  a  concesaion  of  all  the  benefits  of  suc- 
cessful resistance,  and  by  an  exemption  from  all 
its  pendl  consequences  in  cade  of  failure. 

I  stand  upon  all  just  principles  of  law  and  rea 
son,  therefore,  when  I  say,  that  the  known  rigbt 
and  inclination  of  the    master   of  the  Nereide, 
combined  with  his  capacity,  obtained  at  Pinto's 
expense,  to  resist  a  cruizer  of  the  United  States, 
is  so  far  from  being  a  foundation  on  which  to 
build  his  innocence,  that  it  is  the  clearest  and 
most  conclusive  inducement  to  consider  his  pro- 
perty as  prize.    If  one  were  called  upon  to  select 
a  case  in  which  the  confiscation  of  the  cargo  of  ^ 
resisting  vessel  was  not  only  lawful,  but  equitable, 
it  would  be  a  case  in  which  a  neutral  abii^g  ^^^ 
indulgence  extended  to  him  by  the  modern  ian^^' 
nations  to  employ  a  belligerent  vehicle,  emp'^'y^ 
just  such  a  vehicle  as  under  belligerent  commm 
antl  conduct  will  inevitably  be  made  to  withdraw 
his  property  from  examination,  so  ftr  as  its  physi- 
cal force  can  so  withdraw  it.     And  certainly^ 
greater  anomaly  can  acan-ely  be  conceived,  thafl 
that  I  shall  answer  for  the  hostile  conduct  of  h'"*' 
upon  whose  neutral  and  peaceful  conduct  1  ^ 
warranted,  when  1  employed  him,  to  rely;  an"  >^ 
shall  not  answer  for  the  hostile  conduct  of  hi|^' 
from  whom  I  was  warranted,  when  I  eoip'^y 
him,  in  anticipating  nothing  but  hostility  and  ^^^ 
ience! 
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[Mr.  Pinkney  then  examined  the  case  of  the 
Swedish  convoy  in  1798,  and  insisted  that  there 
was  no  difference  between  ,a  ship  sailing  under 
protection  of  a  resisting  convoy  and  goods  found 
in  a  resisting  siiip ;  that  it  was  admitted  both  by 
the  counsel  for  the  claimant  and  by  the  Courts 
in  that  case,  that  the  distinction  between  an  ene- 
my convoy  and  a  neutral  convoy  was  unfavoura- 
ble to  thp  former,  inasmuch  as  the  enemy  convoy 
stamped  h  primary  character  of  hostility  on  all 
the  vessels  sailing  under  its  protection,  which 
presumption  the  counsel  seemed  to  think  might 
be  rebutted,  but  which  Sir  William  Scott  con- 
sidered to  be  a  cancltisive  presumption  ;  and  that 
the  distinction  between  hostile  and  neutral  con- 
voy, favourable  to  the  latter,  was,  that  where  the 
convoying  force  was  neutral,  the  captors  must 
show  an  ocfua/ resistance,  which  in  the  case  of  the 
Maria  was  shown  (among  other  things)  by  the  in- 
structions of  the  Swedish  government,  authorizing 
such  resistance,  which  were  relied  upon,  not  as 
constitutidg  a  part  of  the  offence,  but  as  rendering 
it  probable  that  there  was  actual  resistance,  whilst 
in  the  case  of  the  Nereide,  the  intention  to  re- 
sist, (independent  of  the  fact,)  was  rendered  cer- 
tain by  the  general  hostile  character  of  the  force 
employed.  I  regret  that  I  have  not  the  means  of 
restoring  this  part  of  the  argument,  which  I  un- 
derstand was  of  great  force  and  beauty  :  but  it  is 
irrecoverably  lost.  In  the  case  of  the  Maria,  the 
counsel  for  the  claimant,  in  contending  that  the 
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presumption  arising  from  a  hostile  convoy  was  not 
C4)nclu8ive  against  the  ships  and  cargoes  sailing 
under  its  protection,  cited  the  case  of  the  Samf- 
$on^  Barney,  before  the  Lords  of  Appeal,  anas 
aerted  American  ship  taken  under  French  cpnvoy, 
and  communicating  with  the  French  ships  by  sig- 
nal for  battle,  which  they  said  the  Lords  had  sent  to 
farther  proof  to  ascertain  whether  there  had  ban 
an  actual  resistance.  To  which  intimation  Sir  ^V 
Pcott  observed  :  "  I  do  not  admit  the  authority  o( 
"  that  case  to  the  extent  to  which  you  push  it. 
"  That  question  is  still  reserved,  although  the 
"  Lords  might  wish  to  know  as  much  of  the  facts 
"  as  pos«?ible/'  And  I  may  be  eiccused  for  adding. 
that  Mr.  Justice  Story,  in  his  judgment  in  tbecasi 
of  the  Nereide,  states  that  the  sentence  of  con- 
demnation in  the  Sampson,  Barney^  was  subse- 
quently affirmed  by  the  Lords.*] 

«         «         *         *         *         *         * 

The  case  of  the  Catharina  Elizabeth  (Rob- 
Adm.  Rep.  vol.  5,  p.  232)  has  also  been  produced 
against  us.  It  would  seem,  indeed,  that  my  lear^' 
ed  friend  entertains  some  doubts  of  its  applic**^'' 
lity  to  that  of  the  Nereide,  since  he  rather  invites 
our  attention  to  the  brief  marginal  summary  oi 
the  reporter  than  to  the  case.  The  marginal  note 
says :  ^^ Resistance  by  an  enemy  ma$ter  wiU  ^^^ 
"  affect  the  cargo,  being  the  property  of  a  ^^^' 
"  tral  merchant :"  and  my  learned  friend,  takm? 
or  rather  mistaking  this  for  a  universal  position' 

*  Cranck's  Reports,  vol.  ix,  p.  442.    Note. 
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is  so  well  satisfied  with  it  that  be  desires  to  look  no 
farther,  and  would  have  us  trouble  ourselves  as  litile 
as  possible  with  the  reasoning  of  the  Court  and  the 
particular  circumstances  of  the  transaction,  by 
which  the  Reporter  (certainly  a  very  excellent  and 
able  man)  took  for  granted  that  his  note  would  be 
qualified.  Dr.  Robinson  meant  only  to  say  that 
the  resistance  of  the  enemy  master,  on  thai  occa- 
Stan,  did  not  aflfect  the  neutral  cargo ;  presuming 
thai  the  reader  of  his  note  would  read  the  judg- 
ment to  which  it  belonged,  and  in  which  he  could 
not  fail  to  find  the  nature  of  that  occasion.  This 
IB  what  I  have  done,  and  what  I  trust  your  Ho- 
nourd  will  do.  ''  Territus  insisto  prioris  margine 
ripffi/'*  may  come  with  a  good  grace  from  the 
learned  counsel  whose  interest  it  is  to  take  refuge 
there  from  the  doctrine  of  the  case  itself;  but  it 
does  not  suit  me.  I  shall  on  the  contrary  pass  to 
the  case  from  the  margin. 

Now  what  is  that  case  ?  An  enemy  master  en- 
deavours to  recbner  his  captured  property^  or 
rather  (as  appears  to  have  been  the  fact)  to  take 
the  captured  vessel ;  and  Sir  William  Scott  in- 
forms us  that  there  is  no  harm  in  this,  as  regards 
the  enemy  master  himself,  and  that  it  is  quite  clear 
that  it  cannot  affect  the  neutral  owner  of  the  car- 
go. As  to  the  enemy  master,  the  quotation  from 
Terence  ("  Lupum  auribus  teneo,'*)  explains  the 
whole  matter.     If  I  capture  an  enemy  I  must 

•  Territaque  insisto  prioris  margine  ripa.  • 

Ovid,  Lib.  v.,  Fab.  ix,  1.  597- 
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take  care  to  hold  him.     He  is  not  bound  (unless 
under  parole)  to  acquiesce ;  and  if  when  oppor- 
tunity ofiers  he  tries  to  withdraw  himself  and  bis 
property,  or  even  to  capture  the  captors,  he  doei< 
just  what  might  be  expected  and  what  he  has  a 
right  to  do.     He  violates  no  duty,  and  infringes 
no  obligation.     I  admit  all  this  to  be  perfectly 
true ;  and  I  am  ready  to  admit,  if  it  will  be  of  any 
service  to  the  claimant,  that  the  captain  of  the 
J^ereide  had  a  right,  not  only  to  remt  the  Gover- 
nor Tompkins,  but  to  capture  her  if  he  could. 
What  I  object  against  the  claimant  is,  not  that  the 
captain  of  the  Nereide  resisted  unlawfully,  with 
a  view  to  his  own  rights,  but  that  the  claimant 
whose  property  was  liable  to  unresisted  visitation 
and  search,  and  whose  rights  and  obligations^  were 
very  different  from  those  of  the  captain  of  the 
Nereide,  had  identified  himself  with  him,  and  was 
a  party  to  that  resistance,  inasmuch  as  he  was  the 
hirer  of  the  force  with  which  it  was  made,  know- 
ing its  hostile  character,  and  had  associated  it  up- 
on the  ocean  with  his  property,  aware  of  the  hos- 
tile control  to  which  it  was  subject.     For  a  force, 
thus  qualified,  and  so  employed  by  a  neutral,  I  say 
that  he  is  responsible  upon  the  plainest  grounds 
of  law  and  reason,  if  it  be  used  (as  from  its  na- 
ture it  must  be)  in  a  way  in  which  he  is  not  autho- 
rized to  use  it.  I  say,  further,  that  a  neutral  cannot 
at  all  employ  such  a  force,  placed  under  such 
hostile  control,  without  guilt ;  and  that  be  incurs  the 
confiscation  of  his  goods  if  they  are  found  connect- 
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ed  with  It,  although  there  be  no  resistance  on  ac- 
count of  its  being  hopeless.  I  say;  further,  that  if 
a  neutral  will  have  resort  to  force,  it  must  at  his  peril 
be  such  as  is  not  from  its  character  hurtful  to  the 
opposite  belligerent,  or  inconsistent  with  a  peace- 
able compliance  on  his  part  with  all  his  neutral  du- 
ties. And,  surely,  there  is  nothing  in  the  case  of 
the  Catharina  Elizabeth  which  says  otherwise. 

Another  case  in  the  same  collection  (vol.  3,  p. 
278.  The  Despatch)  tells  us  that  if  a  neutral  mas- 
ter endeavours  to  rescue  or  recover  by  force  the 
captured  property,  it  shall  be  condemned,  because 
the  captor  is  not  bound  as  against  a  neutral  to 
keep  military  possession  of  the  thing  captured, 
or  justified  in   holding  the  neutral  master  and 
crew  as  prisoners.    On  the  contrary,  he  is  to  rely 
upon  the  duty  of  the  neutral  to  submit,  and  hope 
for  restitution  and  compensation  from  a  court  of 
prize;  and  if  this  duty  be  violated  by  the  neutral 
master  and  crew,  confiscation  is  the  result.     This 
is  explanatory  of  the  judgment  in  the  case  of  the 
Catharina  Elizabeth,  and  is  there  used  by  Sir 
William  Scott  for  that  purpose.     It  shows,  as  the 
facts  of  the  case  also  show,  that  the  Court  intend- 
ed to  confine  its  decision  in  the  Catharina  Eliza- 
beth to  the  case  of  an  enemy  master  already  cap- 
turedf  for  whom,  as  he  is  in  the  custody  of  the 
captor  (whose  business  it  is,  not  to  trust,  but  to 
guard  and  keep  him)  the  neutral  shipper  is  no 
loDgelr  answerable.  That  the  enemy  master  ceases 
the  moment  he  becomes  a  prisoner,  and  his  vessel 
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prize,  to  be  for  any  pur[MMie,  the  agent,  or  in  anj 
sense  the  associate  of  the  neut^a^  owner  of  the 
cargo,  and  that  their  connexion  is  utterly  dissolved 
by  tlie  seizure,  id  perfectly  clear.  It  would,  there* 
fore,  be  monstrous  to  fas^ten  upon  the  neutral  own- 
er of  the  goods  a  continuing  suretyship  ibr  the 
peaceful  conduct  of  the  enemy  master,  after  be 
has  passed  into  the  state  of  a  prisoner  of  war. 

But  in  the  consideration  of  the  ease  of  tbe  Ca- 
thartna  ^lizabethy  it  must  in  an  especial  manner 
be  borne  in  mind,  that  the  French  vessel  was  not 
armed  at  all,  and  of  course  not  by  or  for  the  own* 
er  of  the  cargo ;  that  she  did  not  resist  visita- 
tion, search,  or  seizure ;  that  the  single  circum- 
stance upon  which  condemnation  of  the  Americas 
cargo  was  urged,  was  some  hostile  attempt  of  tbe 
enemy  master  after  capjture  consummated— 
which  attempt  was  really  and  constructivelj  his 
own  perianal  act,  not  procured,  or  facilitated,  or 
influenced,  directly  or  indirectly,  remotely  or  im- 
mediately, by  the  owner  of  the  cargo,  to  whom  in 
law  he  had  become  a  stranger.  Who  is  it  that  can 
persuade  himself  that  there  is  any  renemblanoe  be- 
tween that  case  and  the  present,  or  that,  if  in  that 
case  there  was  supposed  to  be  an  arguahle  reason 
(if  I  may  be  allowed  that  expression)  for  visiting 
upon  the  neutral  shipper  the  hostile  conduct  of  the 
enemy  master,  tbe  same  tribunal  would  in  our  case 
have  hesitated  to  condemn  ? 

Observe  the  contrast  between  the  two  oases. 

In  our  case,  at  the  epoch  of  the  resistance,  the 
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relation  was  substating  in  its  full  extent  between 
hiin  who  made  that  resistance^  and  him  who  pro- 
vide^  the'  means  without  providing  any  check  upon 
the  use  of  those  means ;  in  the  other  case,  it  was 
extinguished.  In  our  case,  the  force  employed 
was  the  original  force,  hired  by  the  owner  of  the 
cargo,  and  left  by  him  to  the  direction  of  a  bos- 
tile  agent,  who  used  it,  as  he  could  not  but  be 
sure  he  would,  hostilely ; — in  the  other  case,  there 
was  no  original  force;  and  that  which  was  used 
was  the  personal  force  of  the  enemy  master,  and 
not  that  of  the  vessel.  In  our  case,  the  force  was 
exerted  in  direct  opposition  to  the  neutraFs  obli- 
gation of  submission  with  reference  to  the  cargo ; 
and  in  the  other,  the  neutral  had  already  submit* 
ted,  and  his  goods  were  in  the  quiet  possession  of 
the  captors.  In  our  case,  a  general  capacity,  le- 
gal and  actual,  of  annoyance,  as  well  as  of  resist- 
ance, had  been  given,  by  or  for  the  neutral,  to  the 
vessel  as  a  belligerent  vessel,  (a  capacity  which  ' 
she  preserved  during  her  voyage,)  for, which  alone, 
independehtly  of  resistance  in  fa^ct,  the  neutral  is, 
as  I  confidently  contend,  liable  to  the  penalty  of 
confiscation ;  in  the  other,  the  vessel  was  an  ordir 
nary,  unarmed  commercial  vehicle,  which  the  neu- 
tral might  hire  and  employ  with  perfect  innocence 

and  safety. 

«  4ft  «        «  *  «         * 

The  little  strength  with  which  I  set  out  is  at 
last  exhausted,  and  I  must  hasten  to  a  conclusion. 
I  commit  to  you,  therefore,  without  further  discus- 
sion, tbe  cause  of  my  clients,  identified  with  the 
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rights  of  the  American  people,  and  with  those 
wholesome  rules  which  give  to  public  law  simpli- 
city and  system,  and  tend  to  the  quiet  of  the 
world. 

We  are  now,  thank  God,  once  more  at  peace. 
Our  belligerent  rights  may  therefore  sleep  for  a 
season.  May  their  repose  be  long  and  profound ! 
But  the  time  must  arrive  when  the  interests  and 
honour  of  this  great  nation  will  command  them  to 
awake,  and  when  it  does  arrive,  I  feel  undoubting 
confidence  that  they  will  rise  from  their  slumber 
in  the  fulness  of  their  strength  and  majesty,  un- 
enfeebled  and  unimpaired  by  the  judgment  of  this 
high  Court. 

The  8kil^  and  valour  of  our  infanf  navy,  which 
has  illuminated  every  sea,  and  dazzled  the  master 
states  of  Europe  by  the  splendour  of  its  triumphs, 
have  given  us  a  pledge,  which  I  trust  will  continue 
to  be  dear  to  every  American  heart,  and  influence 
the  future  course  of  our  policy,  that  the  ocean 
is  destined  to  acknowledge  the  youthful  dominioD 
of  the  West.  I  am  not  likely  to  live*  to  see  it 
and,  therefore,  the  more  do  I  seize  upon  the  en- 
joyment presented  by  the  glorious  anticipation*- 
That  this  dominion,  when  God  shall  suffer  us  to 
wrest  it  from  those  who  have  abused  it,  will  be  ex- 
ercised with  such  justice  and  moderation  as  will 
put  to  shame  the  maritime  tyranny  of  recent  times, 
and  fix  upon  our  power  the  affections  of  mankind, 
it  is  the  duty  of  us  all  to  hope ;  but  it  is  equally 
our  duty  to  hope  that  we  shall  not.be  so  inordi- 
nately just  to  others  as  to  be  unjust  to  ourselves. 
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N^-  V. 

SPEECH  IN  THE  HOUSE  OF  REPRESENT ATITE8  ON  THE 
TREATT-MAKINO  POWER. 


[In  the  debate  upon  the  bill  to  carry  into  effect 
the  British  convention  of  ]815>  Mr.  Pinkney  said  J 
he  intended  yesterday,  if  the  state  of  his  health 
had  permitted,  to  have  trespassed  on  the  House 
with  a  short  sketch  of  the  grounds  upon  which 
he  disapproved  of  the  bill*  What  I  could  not  do 
then,  [said  be,]  I  am  about  to  endeavour  now, 
under  the  pressure,  nevertheless,  of  continuing 
indisposition,  as  well  as  under  the  influence  of  a 
natural  reluctance  thus  to  manifest  an  apparently 
ambitious  and  improvident  hurry  to  lay  aside  the 
character  of  a  listener  to  the  wisdom  of  others, 
by  which  T  could  not  fail  to  profit,  for  that  of  an 
expounder  of  my  own  humble  notions,  which  are 
not  likely ,to  be  profitable  to  any  body.  It  is,  in- 
deed, but  too  probable  that  I  should  best  have 
consulted  both  delicacy  and  discretion,  if  I  had 
forborne  this  precipitate  attempt  to  launch  my 
little  bark  upon  what  an  honourable  member  has 
aptly  termed  ^  the  torrent  of  debate*  which  this 
bill  has  produced.    I  am  conscious  that  it  may 
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with  singular  propriety  be  said  of  me,  that  I  an 
naves  hospes  here ;  that  I  have  scarcely  begun  to 
acquire  a  domicil  among  those  whom  I  am  under- 
taking to  address ;  and  that  recently  transplanted 
hither  from  courts  of  judicature^  I  ought  for  a  sea- 
son to  look  upon  myself  as  a  sort  of  exoticy  which 
time  has  not  sufficiently  familiarized  with  the  soil 
to  which  it  has  been  removed,  to  enable  it  to  put 
forth  either  fruit  or  flower.  However  all  this  may 
be,  it  is  now  too  late  to  be  silent.  I  proceed, 
therefore,  to  entreat  your  indulgent  attention  to 
the  few  words  with  which  I  have  to  trouble  you 
upon  the  subject  under  deliberation. 

That  subject  has  already  been  treated  with  an 
admirable  force  and  perspicuity  on  all  sides  of 
the  House.  The  strong  power  of  argument  has 
drawn  aside,  as  it  ought  to  do,  the  veil  which  is 
supposed  to  belong  to  it,  and  which  some  of  u$ 
seem  unwilling  to  disturb ;  and  the  stronger  pow- 
er of  genius,  from  a  higher  region  than  that  of 
argument,  has  thrown  upon  it  all  the  light  witii 
which  it  is  the  prerogative  of  genius  to  invest 
and  illustrate  every  thing.  It  is  fit  that  it  should 
be  so ;  for  the  subject  is  worthy  by  its  dignity  and 
importance  to  employ  in  the  discussion  of  it  all 
the  powers  of  the  mind,  and  all  the  eloquence 
by  which  I  have  already  felt  that  this  assembly  is 
distinguished.  The  subject  is  the  fundamental 
law.  We  owe  it  to  the  people  to  labour  with  sin- 
cerity and  diligence,  to  ascertain  the  true  con- 
struction of  that  law,  which  is  but  a  record  of 
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their  will.  We  owe  it  to  the  qbligations  of  the 
oath  which  has  rejsently  been  imprinted  upon  our 
consciencea,  as  well  el»  to  the  people,  to  be  obe- 
dient to  that  will  when  we  haye  succeeded  in  as- 
certaining it,  I  shall  give,  you  my  opinion  upon 
this  matter,  with  the,  utmost  deference  for  the 
judgment  of  others ;  but  at  the  same  time  with 
that  honest  and  unreserved  freedom  which  be- 
comes this  place^and  is  suited  \o  my  habits. 

Before  we  can  be  in  a  situation  to  decide 
whether  this  bill  ought  to  pass,  we  must  know  pre- 
cisely what  it  is ;  what  it  is  not  is  obvious.  It  is 
not  a  bill  which  i^  auxiliary  to  the  treaty.  It  does 
not  deal  with  details  which  the  treaty  does  not 
bear  in  its  own  bosom.  It  contains  no  subsidiary 
enactments,  no  dependent  provisions,  flowing  as 
corollaries  from  the  treaty.  It  is  not  to  raise 
money,  or  to  make  appropriations,  or  to  dp  any 
thing  else  beyond  or  out  of  the  treaty.  It  acts 
simply  as  the  echo  of  the  treaty. 

Ingemtnat  voceSf  auditaque  Terha  repartat 
It  may  properly  be  called  the  twin  brother  of  the 
treaty;  its  duplicate,  its  reflected  image,  for  it  re- 
enacts  with  a  timid  fidelity,  somewhat  inconsis- 
tent with  the  boldness  of  its  pretensions,  all  that 
the  treaty  stipulates,  and  having  performed  that 
work  of  supererogation,  stops.  It  once  attempt- 
ed something  more,  indeed ;  but  that  surplus  has 
been  expunged  from  it  as  a  desperate  intruder,  as 
something  which  might  violate,  by  a  misinterpre- 
tation of  the  treaty,  that  very  public  faith  which  we 
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ed in  any  the  smallesf  degree.  In  a  word,  the  ImU  u 
9ifac'$intile  of  the  treaty^in  all  its  clames. 

I  am  warranted  in  conclnding,  riien,  that  if  it 
be  any  thing  but  an  empty  form  of  words,  it  is  i 
confirmation  or  taiificalum  of  the  treaty ;  or,  io 
apeak  with  a  more  guarded  accuracy,  is  an  act  to 
which  only  (if  passed  into  law)  the  treaty^  cao 
owe  its  being.  If  it.  does  not  spring  from  the 
pfuriias  leges  ferendij  by  which  this  body  can 
never  be  afflicted,  I  am  warranted  in  saying,  thai 
it  springs  from  an  hypothesis  (which  may  afflict 
us  with  a  worse  disease)  that  no  treaty  of  com- 
merce can  be  made  by  any  power  in  the  state  but 
Congress.  It  stands  upon  that  postulate,  or  it  k 
a  mere  bubble,  which  might  be  suffered  to  float 
through  the  forms  of  legislation,  and  then  to  burst 
Without  consequence  or  notice. 

That  this  postulate  is  utterly  irreconcileable 
with  the  claims  and  port  with  which  this  conven- 
tion comes  before  you,  it  is  impossible  to  deny. 
Look  at  if!  Has  it  the  air  or  shape  of  a  mere 
pledge  that  the  President  will  recommend  to  Con- 
gress the  passage  of  such  laws  as  will  produce 
the  effect  at  which  it  aims  ?  Does  it  profess  to  be 
preliminary,  or  provisional,  or  inchoate,  or  to  re- 
ly upon  your  instrumentality  in  the  consummd- 
tion  of  it,  or  to  take  any  notice '  of  you,  however 
distant,  as  actual  or  eventual  parties  to  it  ?  No, 
it  pretends  upon  the  face  of  it,  and  in  the  solem- 
nities with  which  it  has  \^een  accompanied  and 
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followed,  to  be  a. pact  with  a  foreign  fttatd,  com- 
plete and  self-efflcient,  from  the  obligation  of 
which.  tht«  government  cannot  no#  escape,  and 
to  the  perfection  of  WfaicH  no  more  is  necessary 
than  has  already  been  done*  It  contains  the 
clause  which  is  foand  in  th*  treaty  of  1794,  and 
sobstantiatty  in  etery  other  treaty  hiade  by  the 
United  States  ntlder  the  present  conisfitution,  90 
as  to  becdme  A  formula,  that,  when  ratrfied  by  the 
President  of  the  Unhed  States,  by  and  with  the 
adtice  and  contsrcnt  of  the  Senate,  and  by  his  Bri- 
tannic majesty^  and  the  respective  ratifications 
mutually  exchanged,  it  shall  be  binding  and  obli- 
gatory on  the  said  states  and  his  majesty. 

It  has  been  ratified  in  conformity  with  that 
clause.  Its  ratifications  have  been  exchanged  in 
the  established  and  stipulated  mode.  It  has  been 
proclaimed,  as  other  treaties  have  been  proclaimed, 
by  the  executive  government,  as  an  integral  portion 
of  the  law  of  the  land,  and  our  citizens  at  home  and 
abroad,  have  been  admonished  to  keep  and  ob- 
serve it  accordingly.  It  has  been  sent  to  the 
other  eontracting  party  with  the  last  stamp  of  the 
national  faith  upon  it,  after  the  manner  of  for- 
mer treaties  with  the  same  power,  and  will  have 
been  received  and  acted  upon  by  that  party  as  a 
concluded  contract,  long  before  your  loitering  le- 
gislation can  otertake  it.  I  pi'otest,  Sir,  I  am 
somewhat  at  a  loss  to  undemand  what  this  con-- 
vention  has  been  since  its  ratifications  were  ex- 
changed, and  what  It  is  now,  if  our  bill  be  sound 
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in  its  principle.    Has  it  not  been,  and  is  it  not 
an   unintelligible,  unbaptized  and  unbaptizable 
thing,  without  attributes  of  any  kind,  bearing 
the  semblance  of  an  executed  compact^  but  in  reali- 
ty a  hollow  fiction ;  a  thing  which  no  nian  isledto 
consider  even  as  the  germ  of  a  treaty,  entitled  to 
be  cherished  in  the  vineyard  of  the  constitutioo; 
a  thing  which,  professing  to  have  done  eveiy 
thing  that    public  honour  demands,   has  done 
nothing  but  practise  delusion  ?    You  may  raosaot 
every  diplomatic  nomenclature,  and  run  throogk 
every  vocabulary,  whether  of  diplomacy  or  law, 
and  you  shall  not  find  a  word  by  which  you  maj 
distinguish,  if  our  bill  be  correct  in  its  hypotbesi^f 
this  '  deed  without  a  name/    A  plain  man  who  is 
not  used  to  manage  his  phrases,  may,  therefore, 
presume  to  say  that  if  this  convention  with  Eng- 
land be  not  a  valid  treaty,  which  does  not  stand 
in  need  of  your  assistance,  it  is  an  usurpation  on 
the  part  of  those  who  have  undertaken  to  0^^ 
it ;   that  if  it  be  not  an  act  within   the  treaty- 
making  capacity,  confided  to  the  President  and 
Senate,  it  is  an  encroachment  on  the  legvA^i^^^ 
rights  of  Congress. 

I  am  one  of  those  who  view  the  bill  upoo  tb^ 
table,  as  declaring  that  it  is  not  within  that  capa* 
city,  as  looking  down  upon  the  convention  as  tbe 
still-born  progeny  of  arrogated  power,  as  o^^^S 
to  it  the  paternity  of  Congress,'  and  afiecting  «>/ 
that  paternity  to  give  to  it  life  and  strength ;  ^^ 
as  I  think  that  the  convention  does  npt  staii<l  ^^ 
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need  of  any  such  filiation,  to  make  it  either 
strong  or  legitimate,  that  it  is  already  all  that  it ' 
can  become,  and  that'  useless  legislation  upon 
9uch  a  subject  is  vicious  legislation,  I  shall  vote 
against  the  bill.  The  correctness  of  these  opi- 
nions is  what  I  propose  to  establish.  ^ 

I  lay  it  down  as  an  incontrovertible  truth,  that 
the  eonsitntion  has  assumed  (and,  indeed,  how 
co9ld  it  do  otherwise  ?)  that  the  government  of  the 
United  States  might  and  would  have  occasion,  . 
like  the  other  governments  of  the  civilized  world, 
to  enter  into  treaties  with  foreigh  powers,  upon 
the  various  ^subjects  involved  in  their  mutual  re- 
lations ;  and  fbrther,  that  it  might  be,  and  was 
proper  to  designate  the  department  of  the  govern- 
ment in  which  the  Capacity  to  make  such  treaties 
should  be  lodged.  It  has  said,  accordingly,  that 
the  President,  with  the  concurrence  of  the  Henate, 
shall  possess  this  portion  of  the  national  sove- 
reignty. It  has,  furthermore,  given  to  the  same 
magistrate,  with  the  same  concurrence,  the  exclu- 
sive creation  and  control  of  the  whole  machinery 
of  diplomacy.  He  only,  with  the  approbation  of 
the  Senate,  catn  appoint  a  negociator,  or  take  any 
step  towards  negpciatipn.  The  constitution  does 
not,  in  any  part  of  it,  even  intimate  that  any  other 
department  shall  possess  either  a  constant  or  an 
occasional  right  to  interpose  in  the  preparation  of 
any  treaty,  or  in  the  final  perfection  of  it.  The 
President  and  Senate  are  explicitly  pointed  out  as 
the  sole  actors  in  that  sort  of  transaction.     The 
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proscribed  coDCurrence  of  the  ScnaUf  and  that 
too  by  a  majority  greater  than  the  ordinary  legis- 
Ifitive  majority,  plainly  excludes  the  necessity  of 
congressional  concurrence.  If  the  consent  of 
Congress  to  any  treaty  had  been  intended,  the 
Nv  constitution  would  not  have  been  guilty  of  the  ab- 
surdity of  first  putting  a  treaty  for  ratification  to 
the  President  and  Senate  exclusively,  and  again 
to  the  same  President  and  Senate  as  portions  of 
the  legislature.  It  would  have  submitted  the  whole 
matter  at  once  to  Congress,  and  the  more  espe- 
cially, as  the  ratification  of  a  treaty  by  the  Senate, 
as  a  branch  of  the  legislaturci  may  be  by  a  smaller 
number  than  a  ratification  of  it  by  the  same  body, 
as  a  branch  of  the  executive  government.  If  the 
ratification  of  any  treaty  by  the  President,  with 
the  advice  and  consent  of  the  Senate,  most  be 
followed  by  a  legislative  ratification,  it  ia  a  mere 
nonentity.  It  is  good  for  all  purposes,  or  for  none. 
And  if  it  be  nothing  in  effect,  it  is  a  mockery  by 
which  nobody  would  be^  bound.  The  President 
and  Senate  would  not  themselves  be  bound  by  it 
— and  the  ratificatfon  would  at  last  depend,  not 
upon  the  will  of  the  president  and  two-thirds  of 
the  SenatCi  but  upon  the  will  of  a  bare  minority 
of  the  two  branches  of  the  legislature,  subject  to 
the  qualified  legislative  control  of  the  Preaident 
Upon  the  power  of  the  President  and  Senate, 
therefore,  there  can  be  no  doubt.  The  only  ques- 
tion is  as  to  the  extent  of  it,  or  in  other  words, 
as  to  the  subject  upon  which  it  may  be  exerted. 
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The  effect  of  the  power,  when  exerted  within  its 
lawful  sphere,  is  beyond  the  reach  of  controversy. 
The  constitution   has  declared,  that   whatsoever 
amounts  to  a  treaty,  made  under  the  authority  of 
the  United  States,  shall  immediately  be  supreme 
law.     It  has  contradistinguished  a  treety  as  law 
from  an  act  of  Congress  as  law.     It  has  erected 
treaties,  so  contradistinguished,  into   a  binding 
judicial  rule.     It  has  given  them  to  our  courts  of 
justice,  in  defining  their  jurisdiction,  as  a  portion 
of  the  lex  terra^  which  they  are  to  interpret  and  en- 
foTce.     In  a  word,  it  has  commtinicated  to  them, 
if  ratified  by  the  department  which  it  has  specially 
provided  for  the   making  of  them,  the  rank  of 
law,  or  it  has  spoken  without  meaning.     And  if 
it  has  elevated  them  to  that  rank,  it  is  idle  to  at- 
tempt to  raise  them  to  it  by  ordinary  legislation. 
Upon  the  extent  of  the  power,  or  the  subjects 
upon  which  it  may  act,  there  is  as  little  room  for 
controversy.     The   power  is  to  make  treaties. 
The  word  treaties  is  nomen  generalissimum,  and 
will  comprehebd  commercial  treaties,  unless  ther^ 
be  a  limit  upon  it  by  which  they  are  excluded.  It 
is  the  appeUative,  which  will  take  in  the  whole 
species,  if  there  be  nothing  to  narrow  its  scope. 
There  is  no  such  limit.    There  is  not  a  syllable  in 
the  context  of  the  clause  to  restrict  the  natural 
import  of  its  phraseology.     The  power  is  left  to 
the  force  of  the  generic  term,  and  is,  therefore, 
as  wide  as  a  treaty*making  power  can  he.    It  em- 
braces all  the  varieties  of  treaties  which  it  could 
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be  supposed  thte  goveroinent  could  fiod  it  neces- 
sary or  proper  to  maket  or  it  embraces  none.  It 
co?ers  the  whole  treaty^making  ground  which 
this  government  could  be  expected  to  occupy,  oi 
not  an  inch  of  it. 

It  is  a  just  presumption,  that  it  was  designed 
to  be  eo^extensive  with  all  the  exigencies  of  oar 
affairs.    Usage  sanetions  that  pre6iimptioii--ei 
pedieney  does  the  same.     The  omission  of  aoj 
exception  to  the  power,  the  omission  of  the  <k' 
signation  of  a  mode  by  which  a  treaty,  not  istend- 
ed  to  be  included  within  it,  might  otberwide  be 
made,  conftrms  it.     That  a  commercial  treaty 
was,  above  all  others,  in  the  contemplatioaof  the 
constitution^  is  manifest.    Th«  imoiemorial  fW- 
tice  of  Europe,  and  particularly  of  the  aation 
from  which  we  emigrated,  th^  consonanoe  of  es- 
lightened  theory  to  tliat  practice,  prow  i^  ^^ 
maybe  said,  indeed,  that  at  the  epocli  ofthe 
birth  of  our  constitution,  the  necessity  for  a  pow- 
er  to  make  commercial  treaties  was  aearoely  vis- 
ble,  for  that  our  trade  was  then  in  its  infancf .  1^ 
was  so ;  but  it  was  the  infancy  of  an^other  Hercu- 
les, promising,  not  indeed  a  victory  owr  the  lio" 
of  Nemaea,  or  the  boar  of  Erjrmanthus,  but  ^ 
peaceful  conquest  of  every  sea  which  eouW  ^ 
subjected  to  the  dominion  of  commercisl  ente^ 
prize.     It  was  then  as  apparent  as  it  is  ooiVi  tb^ 
the  destinies  of  this  great  nation  were  irrevocablf 
commercial ;  that  the  ocean  would  be  whitened  V 
our  sails,  and  the  uitima  ThuU  of  the  world  co^' 
polled  to  witness  the  more  than  PhoBuician  sp^^ 
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and   iDtelligenee  of  our  merchailts.    With  thi» 
gldriotia  anticipatioo  dawning  upon  them^ — with 
this  resplendent  Aurora  gilding  the  prospect  of 
the  future ;  nay,  with  the  risen  orb  of  trade  iliu- 
miaating  the  vast  horizon  of  Americl^n  greatness, 
it  cannot  be  supposed  that  the  fraoiers  of  the 
constitution  did  not  look  to  the  time  when  we 
should  he  called  upon  to  make  commercial  con* 
▼entions.     It  needs  not  the  aid  of  the  imagina- 
tion to  reject  this  disparaging  and  monstrous  sup- 
position.   Dullness  itself,  throwing  aside  the  le* 
thargy  of  its  character,  and  rising  for  a  passing 
moment  ro  the  rapture  of  enthusiasm,  will  (tis- 
claim  it  with  indignation. 

It  is  said,  however,  that  the  constitution  has 
given  to  Congress  the  power  to  regulate  com* 
merce  with  foreign  nations ;  and  that,  since  it 
would  be  inconsistent  with  that  power,  that  the 
President,  with  the  consent  of  the  Senate,  should 
do  the  same  thing,  it  follows,  diat  this  power  q£ 
Congress  is  an    exception,  out  of    the  treaty* 
making  power.     Never  were  premises,  as  it  ap- 
pears to  my  understanding,  less,  suited  to  the 
cpiiolttsion.    The  power  of  Congress  to  regulate 
our  foreign  trade,  is  a  power  of  municipal  legis- 
lation, and  was  designed  to  operate  as  far  as,  np- 
OB   sudi   a  subject,   municipal  legislation    can 
reach.    Without  such  a  power,  the  government 
woald  be  wholly  inadequate  to  the  ends  for  which 
it  was  instituted.   A  power  to  regulate  commeree 
hf  treaty  aloney  wouid  toueh  only  a  portion  of  the 
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subject.  A  wider  and  more  general  power  was 
therefore  indispenBible,  and  it  was  properly  de- 
volved on  Congress^  as  the  legislature  of  the 
Union. 

On  the  other  hand,  a  power  of  mere  munici- 
pal legislation,  acting  upon  views  exclusively  our 
own,  having  no  reference  to  a  reciprocation  of 
advantages  by  arrangements  with  a  foreign  state, 
would  also  fall  short  of  the  ends  of  government 
in  a  country  of  which  the  commercial  relations  are 
complex  and  extensive,  and  liable  to  be  embar- 
rassed by  conflicts  between  its  own  interests  and 
those  of  other  nations.  That  the  power  of  Con- 
gress is  simply  legislative  in  the  strictest  sense, 
and  calculated  for  ordinary  domestic  regulation 
^  only,  is  plain  from  the  language  in  which  it  is 
communicated.  There  is  nothing  in  that  language 
which  indicates  regulation,  by  compact  or  compro* 
mise,  nothing  which  points  to  the  co-operation  of 
a  foreign  power,  nothing  which  designates  a  trea- 
ty-making faculty.  It  is  not  connected  with  any 
of  the  necessary  accompaniments  of  that  fiicuhy; 
it  is  not  furnished  with  apy  of  those  joieanSy  with- 
out which  it  is  impossible  to  make  the  smallest 
progress  towards  a  treaty.    _ 

It  is  self-evident,  that  a  capacity  to  regulate 
commerce  by  treaty^  was  intended  by  the  consti- 
tution to  be  lodged  somewhere.  It  is  just  as  evi- 
dent, that  the  legislative  capacity  of  Congress  does 
not  amount  to  it ;  and  cannot  be  exerted  to  pro- 
duce a  treaty.  It  can  produce  only  a  statute,  with 
which  a  foreign  state  cannot  be  made  to  concur, 


Digitized 


by  Google 


[  529  ] 

and  whieh  will  not  yield  to  any  modifications  which 
a  foreign  state  may  desire  to  impress  upon  it  for 
suitable  equivalents.  There  is  no  way  in  which 
Congress,  as  such,  can  mould  its  laws  into  trea* 
ties,  if  it  respects  the  constitution.  It  may  legis- 
late and  counter- legislate ;  but  it  must  for  ever  be 
beyond  its  capacity  to  combine  in  a  law,  emana- 
ting from  its  separate  domestic  authority,  its  own 
views  with  those  of  other  governments,  and  to 
produce  a  harmonious  reconciliation  of  those  jar- 
ring purposes  and  discordant  elements  which  it  is 
the  business  of  negociation  to  adjust. 

I  reason  thus,  then,  upon  this  part  of  the  sub- 
ject. It  is  clear  that  the  power  of  Congress,  as 
to  foreign  commerce,  is  only  what  it  professes  to  be 
in  the  constitution,  a  legislative  power,  to  be  ex- 
erted municipally  without  consultation  or  agree- 
ment with  those  with  whom  we  have  an  intercourse 
of  trade ;  it  is  undeniable  that  the  constitution 
meant  to  provide  for  the  exercise  of  another  pow- 
er relatively  to  commerce,  which  should  exert  it- 
self in  concert  with  the  analogous  power  in  other 
countries,  and  should  bring  about  its  results,  not 
by  statute  enacted  by  itself,  but  by  an  internation- 
al compact  called  a  treaty ;  that  it  is  manifest,  that 
this  other  power  is  vested  by  the  constitution  in 
the  President  and  Senate,  the  only  department  of 
the  government  which  it  authorises  to  make  any 
treaty,  and  which  it  enables  to  make  all  treaties ; 
tb&t  if  it  be  so  vested,  its  regular  exercise  must  re- 
sult in  that  which,  as  far  as  it  reaches,  is  law  ia  itself. 
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and  coBseqnentiy  repeals  such  aiunictpal  regula- 
tions as  stand  in  its  way,  since  it  is  expremAy  de- 
clared by  the  constitution  that  treaties  reg^ularty 
made  s^all  have,  as  they  ought  to  have,  the  force 
of  law.     In  all  this,  I  perceive  nothing  to  perplex 
or  alarm  us.     It  exhibits  a  well  digested  and  uni- 
form plan  of  government,  worthy  of  the  excelleot 
men  by   whom  it  was  formejd.     The   ordinary 
power  to  regulate  commerce  by  statutory  enact- 
meuts,  could  only  be  devolved  upon  Congress, 
possessing  all  the  other  legislative  powers  of  the 
government.     The  extraordinary  power  to  regu- 
late it  l^  treaty,  could  not  be  devolved  upon  Con- 
gress, because  from  its  composition,  and  the  ab- 
sence of  all  those  authorities  and  functions  which 
are  essential  to  the  activity  and  effect  of  a  treaty- 
making  power,  it  was  not  calculated  to  be  the  de- 
pository of  iu  It  was  wise  and  consistent  tophce 
the  extraordinary  power  to  regulate  commerce  by 
treaty,  where  the   residue  of  the  treaty-making 
power  was  placed,  where  only  the  means  of  nego- 
ciation  could  be  founds  and  the  skilful  and  bene- 
ficial use  of  them  could  reasonably  be  expected. 
That  Congress  legislates  upon  commerce,  sub- 
jtct  to  the  treaty-making  power,  is  a  pomtioD  per- 
fectly intelligible;   but  the  understanding   is  io 
some  degree  confounded  by  the  other  proposition, 
that  the  legislative  power  of  Congress  is  an  ex* 
ceptfoit  out  of  the  treaty-making  power.  It  intro- 
dnces  into  the  <;omtittition  a  strange  anomaly— « 
comfmereial  atatev  with  &  written  conatitutioB,  and 
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uo  power  in  it  to  regulate  its  trade,  in  conjunction 
with  other  states,  in  the  universal  mode  of  conven* 
tion.  It  will  be  in  vain  to  urge,  that  this  anomaly 
is  merely  imaginary ;  for  that  the  President  and 
Senate  may  make  a  treaty  of  commerce  for  the 
^consideration  of  Congress*  The  answer  is,  that 
the  treaties  which  the  President  and  Senate  are 
entitled  to  make,  are  such,  as  when  made,  become 
law ;  that  it  is  no  part  of  their  functions  simply 
to  initiate  treaties,  but  conclusively  to  make  them ; 
and  that  where  they  have  no  power  to  make  them^ 
there  is  no  provision  in  the  constitution^  how  or 
by  whom  they  shall  be  made. 

That  there  is  nothing  new  in  the  idea  of  a  se- 
paration of  the  legislative  and  conventional  pow^ 
era  upon  commercial  subjects,  and  of  the  neces- 
sary control  of  the  former  by  the  latter,  is  known 
to  all  who  are  acquainted  with  the  constitution  of 
England.  Tlie  Parliament  of  that  country  enacts 
the  statutes  by  which  its  trade  is  regulated  muni- 
cipally. The  Crown  modifies  them  by  a  treaty^ 
It  has  been  imagined,  indeed,  that  the  Parliament 
is  in  the  practice. of  confirmi^ig  such  treaties;  but 
the  fact  is  undoubtedly  otherwise.  Commercial 
treaties  are  laid  before  Parliament,  because  the 
king's  ministers  are  responsible  for  their  advice 
in  the  making  of  them,  and  because  the  vast  range 
and  complication  of  the  EngFish  laws  of  trade 
and  revenue,  render'  legislation  unavoidable,  not 
for  the  ratification,  but  the  execution  of  their  com- 
mercial treaties. 
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It  18  suggested  again,  that  the  treatj-niakin; 
power  (unless  we  are  tenants  in   common  of  it 
with  the  President  and  Senate,  to  the  extent  ai 
least  of  our  legislative  rights)  is  a  pestilent  monster, 
pregnant  with   all  sorts  of  disasters ! — It  teeai» 
with  '  Gorgons,  and  Hydras,  and  Chimefas   direT 
At  any  rate,  I  may  take  for  granted  thcU  the  case 
before  us  does  not  justify  this  array  of  metaphor 
and  fable ;  since  we  are  all  agreed  that  the  con- 
vention  with   England  is  not  only  harmless  but 
salutary.     To  put  this  particular  case,  however, 
out  of  the  argument,  what  have  we  to  do  with 
considerations  like  these  ?  are  we  here  to  form,  or 
to  submit  to  the  constitution  as  it  has  been  given  to 
us  for  a  rule  by  those  who  are  our  masters  ?  Can 
we   take  upon   ourselves  the  office   of  political 
casuists,  and  because-  we  think  that  a  power  ought 
to  be  less  than  it  is,  compel  it  to  shrink  to  our 
standard  ?  Are  we  to  bow  with  reverence  before 
the  national  will  as  the  constitution  displays  it, 
or  to  fashion  it  to  our  own,  to  quarrel  with  that 
charter,  without  which  we  ourselves  are  nothing ; 
or  to  take  it  as  a  guide  which  we  cannot  desert 
with  innocence  or  safety  ?     But  why  is  the  treaty- 
making  power  lodged,  as  I  contend  it  is,  in  the 
President  and  Senate,  likely  to  disaster  us,  as  we 
are  required  to  apprehend  it   will?     SufficieDt 
checks  have  not,  as  it  seems,  been  provided,  either 
by  the  constitution  or  the  nature  of  things,  to  pre- 
vent the  abuse  of  it.     It  is  in  thre  House  of  Re- 
presentatives alone,  that  the  amulet,  which  bids 
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defiance  to  the  approaches  of  political  disease, 
or  cures  it  when  it  has  commenced,  can  in  all  vi- 
cissitudes be  found.  I  hold  that  the  checks  are 
sufficient,  without  the  charm  of  onr  legislative! 
agency,  for  all  those  occasions  which  wisdom  is 
bound  to  foresee  and  to' guard  against;  and  that 
as  to  the  rest  (the  eccentricities  and  portents  which 
90  ordinary  checks  can  deal  ivith)  the  occasions 
must  provide  for  themselves. 

It  is  natural,  here,  to  ask  of  gentlemen,  what 
security  they  would  have  ?     They  cannot  '  take  a 
bond  of  Fate  f  and  they  have  every  pledge  whrch 
is  short  of  it.     Have   they  not,  as  respects  the 
President,  all  the  security  upon  which  they  rely 
from  day  to  day  for  the  discreet  and  upright  dis- 
charge of  the  whole  of  bis  other  duties,   many 
and  various  as  they  are  ?  What  security  have  they 
that  he  will  not  appoint  to  office  the  refuse  of  the 
world ;  that  he  will  not  pollute  the  sanctuary  of 
justice  by  calling  vagabonds  to  its  holy  ministry, 
instead  of  adorning  it  with  men  like  those  who 
now  give  to  the  bench  more  dignity  than  they  re- 
ceive from  it :  that  he  will  not  enter  into  a  treaty 
of  amnesty  with  every  conspirator  against  law  and 
order,  and  pardon  culprits  from  mere  enmity  to 
virtue  ?    The  security  for  all  this,  and  infinitely 
more,  is  found  in  the  constitution  and  in  the  order 
of  nature  ;  and  we  are  all  satisfied  with  it.     One 
should  think  that  the  same  security,  which  thus 
far  time  has  not  discredited,  might  be  sufficient 
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to  tranquillize  ut  upoD  the  score  of  the  power 
which  we  are  now  consideriiig. 

We  talk  of  ourselves  as  if  we  only  were  the  re- 
presentatives of  the  ppople*     But  the  first  magis- 
trate of  this  country  is  also  the  representatiye  of 
the  people,  the  creature  of  their  sovereignty,  the 
administrator  of  their  power,  their  stevrard  and 
servant,  as  you  are — he  comes  from  the  people,  is 
lifted  by  them  into  place  and  authority,  and  after  a 
short  season  returns  to  them  for  censore  or  ap- 
plause.     There  is  no  analogy  between  such  a  ma- 
gistrate and  the  hereditary  monarchs  of  Europe. 
He  is  not  born  to  the  inheritance  of  office ;  he 
cannot  even  be  elected  until  he  has  reached  an 
ago  at  which  he  must  pass  for  what  he  is ;  until  his 
habits  .have  been  formed,  his  integrity  tried,  his 
capacity  ascertained,  bis  character  discussed  and 
probed  for  a  series  of  years,  by  a   press,  which 
knows  none  of  the  restraints  of  European  policy. 
He  acts,  as  you  do,  in  the  full  view  of  his  con- 
stituents, and  under  the  consciousness  that  on  ac- 
count of  the  singleness  of  his  station,  all  eyes  are 
upon  him.     He  knows,  too,  as  well  as  you  can 
know,  the  temper  and  intelligence  of  those  for 
whom  he  acts,  and  to  whom  he  is  amenable.    He 
caonot  hope  that  they  will  be  blind  to  the  vices  of 
his  administration  on  subjects  of  high  concern- 
ment and  vital  interest  i  and  in  proportion  as  be 
acts  upon  his  own  responsibility,  unrelieved  and 
undiluted  by  the  infusion  of  ours,  is  the  danger 
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of  ill-advised  conduct  likely  to  be  present  to  his 
mind. 

Of  all  the  powers  which  have  been  entrusted  to 
him,  there  is  none  to  which  the  tomptations  to 
abuse  belong  so  little  as  to  the  treaty-making 
power  in  all  its  branches ;  none  which  can  boast 
such  mighty  safeguards  in  the  feelings,  and  views, 
and  passions  which  even  a  misanthrope  could  at- 
tribute to  the  foremost  citizen  of  this  republic — 
He  can  have  no  motive  to  palsy  by  a  commercial 
or  any  other  treaty  the  pros|>erity  of  his  country. 
Setting  apart  the  restraints  of  honour  and  patriot- 
ism»  which  are  characteristic  of  public  men  in  a 
nation  habitually  free,  could  he  do  so  without 
subjecting  himself  as  a  member  of  the  community 
(to  say  nothing  of  his  immediate  connections)  to 
the  evils  of  his  own  work  ?  A  commercial  treaty, 
too,  is  always  a  conspicuous  measure.  It  speaks 
for  itself  It  cannot  take  the  garb  of  hypocrisy^ 
and  shelter  itself  from  the  scrutiny  of  a  vigilant 
and  well  instructed  population.  If  it  be ,  bad,  it 
will  be  condemned,  and  if  dishonestly  made,  be 
execrated.  The  pride  of  country,  .moreover,  which 
animates  even  the  iowest  of  mankind,  is  here  a 
peculiar  pledge  for  the  provident  and  wholesome 
exercise  of  power.  There  is  not  a  consideration 
by  which  a  cord  in  the  humaa  breast  can  be  made 
to  vibrate  that  is  not  in  this  case  the  ally  of  duty. 
Every  hope  either  lofty  or  humble  that  springs 
forward  to  the  future  ;  even  the  vanity  which  looks 
not  beyond  the  moment ;  the  dread  of  shame  and 
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the  love  of  glory ;  the  instinct  of  ambition ;  the 
domestic  alfections ;  the  cold  ponderings  of  pru* 
dence  ;  and  the  ardent  inetigations  of  sentiment 
and  passion,  are  all  on  the  sida  of  duty.     It  is  in 
the  exercise  of  this  power  that  responsibility  to 
public  opinion,  which  even  despotism  feels  and 
truckles  to,  is  of  gigantic  force.     If  il  were  pos- 
sible, as  I  atn  sure  it  is  not,  that  an  Anierican  citi- 
zen, raised,  upon  :he  credit  of  a  long  life  of  virtue, 
to  a  station  so  full  of  honour,  could  feel  a  dispo- 
sition to  mingle  the  little  interests  of  a  perverted 
ambition  with  the  great  concerns  of  his  country, 
as  embraced  by  a  commercial  treaty,  and  to  sacri- 
fice her  happiness  and  power  by  the  stipulations 
of  that  treaty,  to  flatter  or  aggrandize  a  foreign 
state,  he  would  still  be  saved  from  the  perdition 
of  such  a  course,  not  only  by  constitutional  checks, 
but  by  the  irresistible  eflicacy  of  responsibility  to 
public  opinion,  in  a  nation  whose  public  opinion 
wears  no   mask,  and  will  not  be  silenced.    He 
would  remember  that  his  political  career  is  but 
the  thing  of  an  hour,  and  that  when  it  has  paissed 
he  must  descend  to  the  private  station  from  which 
he  rose,  the  object  either  of  love  and  veneration, 
or  of  scorn  and  horror.     If  we  cast  a  glance  at 
England,  we  shall  not  fail  to  see  the  influence  of 
public  opinion  upon  an  hereditary  king,  an  heredi- 
tary nobility,  and  a  House  of  Commons  elected 
in  a  great  degree  by  rotten  boroughs  and  over- 
flowing with  placemen.     And  if  tl^is  influence  is 
potent  there  against  all  the  eflforts  of  independent 
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power  and  wide  spread  corruption,  it  must  in  this 
country  be  omnipotent. 

But  the  treaty-making  power  of  the  President 
IB  further  checked  by  the  necessity  of  the  concur- 
rence of  two-thirds  of  the  Henate,  consisting  of 
men  selected  by  the  legislatures  of  the  States, 
themselves  elected  by  the  people.  They  too  must 
have  passed  through  the  probation  of  time  before 
they  can  be  chosen,  and  must  bring  with  them 
every  title  to  confidence.  The  duration  of  their 
office  is  that  of  a  few  years ;  their  numbers  are 
considerable ;  their  constitutional  responsibility  as 
great  as  it  can  be  ;  and  their  moral  responsibility 
beyond  all  calculation. 

The  power  of  impeachment  has  been  mention- 
ed as  a  check  upon  the  President  in  the  exercise 
of  the  treaty-making  capacity.  I  rely  upon  it  less 
than  upon  others,  of,  as  I  think,  a  better  class ;  but 
as  the  constitution  places  some  reliance  upon  it, 
so  do  I.  It  has  been  said,  that  impeachment  has 
been  tried  atid  found  wanting.  Twc^  impeachments 
have  failed,  as  I  have  understood,  (that  of  a  judge 
was  one) — but  they  may  have  failed  for  reasons 
consistent  with  the  general  efficacy  of  such  a  pro- 
ceeding. I  know  n4»thing  of  their  merits,  but  I 
am  justified  in  supposing  that  the  evidence  was 
defective^  or  that  the  parties  were  innocent  as  they 
were  pronounced  to  be : — Of  this,  however,  I  feel 
assured,  that  if  it  should  ever  happen  that  the  Pre- 
sident is  found  to  deserve  the  punishment  which 
impeachment  seeks  to  inffict^  (even  for  making  a 


Digitized 


by  Google 


[538  ] 

treaty  to  which  the  judges  have  become  parties,) 
aad  this  body  should  accuse  him  in  a  constitutioD- 
al  way»  he  will  not  easily  escape.  Bui,  be  tfa^t 
as  it  may,  I  ask  if  it  is  nothing  that  you  have 
power  to  arraign  him  as  a  culprit  ?  Is  it  oofhing 
that  you  can  bring  him  to  the  bar,  expose  his  mis- 
conduct to  the  world,  and  bring  down  the  indig- 
nation of  the  public  upon  him  and  those  who 
dare  to  acquit  him  ? 

If  there  be  any  power  explicitly  granted  by  the 
constitution  to  Congress,  it  is  that  of  declaring 
war ;  and  if  there  be  any  exercise  of  human  le* 
gislation  more  solemn  and  important  than  ano- 
ther, it  is  a  declaration  of  war.    For  expansion  it 
is  the  largest,  for  effect  the  most  awful  of  all  the 
enactments  to  which  Congress  is  competent ;  and 
it  always  is,  or  ought  to  be,  preceded  by  grave 
and  anxious  deliberation.     This  power,  too,  is 
connected  with,  or  virtually  involves,  others  of 
high  import  and  efficacy ;  among  which  may  be 
ranked  the  power  of  granting  letters  of  marqnc 
and  reprisal,  of  regulating  captures,  of  prc4iibit- 
ing  intercourse  with,  or  the  acceptance  of  protec- 
tions or  licenses  from,  the  enemy.     Yet  farther; 
a  power  to  declare  war  implies,  with  peculiar  em- 
phasis, a  negative  upon  all  power,  in  any  other 
branch  of  the  government,  inconsistent  with  the 
full  and  continuing  effect  of  it.  A  power  to  make 
peace  in  any  other  branch  of  the  government,  is 
utterly  inconsistent  with  that  full  and  continuiog 
effect*    It  may  even  prevent  it  from  having  nny 
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effisct  at  all ;  since  peace  may  follow  almost  imme- 
diately (although  it  rarely  does  so   follow)  the 
commencement  of  a  war.     lf»  therefore,  it  be  un« 
deniable  that  the  President,  with  the  advice  and 
consent  of  the  Senate,  has  power  to  make  a  trea- 
ty of  peace,  available  ipso  jure,  it  is  undeniable 
that  he  has  power  to  repeal,  by  the  mere  opera- 
tion of  such  a  treaty,  the  highest  acts  of  congres- 
sional legislation.     And  it  will  not  be  questioned 
that  this  repealing  power  is,  from  the  eminent  na- 
ture of  the  war-declaring  power,  less  fit  to  be  made 
out  by  inference  than  the  power  of  modifying  by 
treaty  the  laws  which  regulate  our  foreign  trade. 
Now  the  President,  with  the  advice  and  consent 
of  the  Senate,  has  an  incontestible  and  uncontest- 
ed right  to  make  a  treaty  of  peace,  of  absolute 
inherent  efficacy,  and  that  too  in  virtue  of  the 
very  same  general  provision  in  the    constitution 
which  the  refinements  of   political   speculation, 
rather  than  any  known  rules  of  construction,  have 
led  some  of  us  to  suppose  excludes  a  treaty  of 
commerce. 

By  what  process  of  reasoning  will  you  be  able 
to  extract  from  the  wide  field  of  that  general  pro- 
vision the  obnoxious  case  of  a  commercial  treaty, 
without  forcing  along  with  it  the  case  of  a  treaty 
of  peace,  and  along  with  that  again  the  case  of 
every  possible  treaty  ?  Will  you  rest  your  distinc- 
tion upon  the  favourite  idea  that  a  treaty  cannot 
repeal  lawa  competently  enacted,  or,  as  it  is 
sometimes  expressed,  cannot  trench  upcm  the  le- 
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gislative  rights  of  Congress  ?     Such  a  distinctioH 
not  only  seems  to  be  reproached  by  all  the  theo- 
ries, numerous  as  they  are,  to  which  this  biJI  ha^ 
given  birth,  but  is  against  notorious  fact  and  re- 
cent experience.     We  have  lately  witnessed  the 
operation  in  this  respect  of  a  treaty  of  peace^  and 
could  not  fail  to  draw  from  it  this  lesson  ;  that  do 
sooner  does  the  President  exert,  with  the  cosseot 
of  the  Senate,  hie  power  to  make  such  a  treaty, 
than  your  war-denouncing  law,  your  act  for  letters 
of  marque,  your  prohibitory  statutes  as  to  inter- 
course and  licenses,  and  «dl  the  other  concomitant 
and  oependent  statutes,.so  far  as  they  affect  the  na- 
tional relations  with. a  foreign  enemy,  pass  awaj 
as  a  dream,  and  in  a  moment  are  '  with  years  be- 
yond the  flood/     Your  auxiliary  agency  was  not 
required  in  the  production  of  this  effect ;  and  I 
have  not  heard  that  you  even  tendered  it     You 
saw  your  laws  departing  as  it  were  from  the  sta- 
tute books,  expelled  from  the  strong  hold  of  su- 
premacy by  the  single  force  of  a  treaty  of  peace ; 
and  you  did  not  attempt  to  stay  them ;  you  did 
not  bid  them  linger  until  you  should  bid  them  go ; 
you  neither  put  yoUr  shoulders  to  the  wheel  of  ex- 
pulsion nor  made  an  effort  to  retard   it.     In  a 
word,  you  did  nothing.    You  suffered   them  to 
flee  as  a  shadow,  and  you  know  that  they  were 
reduced  to  shadow,  not  by  the  necromancy  of 
usurpation,  but  by  the  energy  pf  constitutional 
po\ver.     Yet,  you  had  every  reason  for  interfer- 
ence then  which  you  can  have  now.     The  poirer 
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to  make  a  treaty  of  peace  stands  upon  the  same 
constitutional  footing  with  the  power  to  make  a 
commercial  treaty.  It  is  given  by  the  same  words. 
It  is  exerted  in  the  same  manner.  It  produces  the 
same  conflict  with  municipal  legislation.  The  in- 
genuity of  man  cannot  urge  a  consideration, 
whether  upon  the  letter  or  the  spirit  of  the  consti- 
tution, against  the  existence  of  a  power  in  thd 
President  and  Senate  to  mdke  a  valid  commer- 
cial treaty,  which  will  not,  if  it  be  correct  and 
sound,  drive  us  to  the  negation  of  the  pow- 
er exercised  by  the  President  and  Senate,  with 
universal  approbation,  to  make  a  valid  treaty  of 
peace. 

Nay,  the  whole  treaty-making  power  will  be 
blotted  from  the  constitution,  and  a  new  one, 
alien  to  its  theory  and  practice,  be  made  to  sup- 
plant it,  if  sanction  and  scope  be  given  to  the 
principles  of  this  bill.  This  bill  may  indeed  be 
considered  as  the  first  of  many  assaults,  not  now 
intended  perhaps,  but  not  therefore  the  less  likely 
to  happen,  by  which  the  treatyrmaking  power,  as 
created  and  lodged  by  the  constitution,  will  be 
pushed  from  its  place,  and  compelled  to  abide 
with  the  power  of  ordinary  legislation.  The  ex- 
ample of  this  bill  is  beyond  its  ostensible  limits. 
The  pernicious  principle,  of  which  it  is  at  once 
the  child  and  the  apostle,  must  work  onward  and 
to  the  right  and  the  left  until  it  has  exhausted  jt- 
setf ;  and  it  never  can  exhaust  itself  until  it  has 
gathered  into  the  vortex  of  the  legislative  powers 
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of  Congress  the  whole  treaty-making  capaci^  of 
the  giivernment.     For  if,  notwithstanding  the  di- 
rectness and  precision  with  which  the  constitutioQ 
has  marked  out  the  department  of  the   govern- 
ment by  which  it  wills  that  treaties  shall  be  made, 
and  has  declared  that  treaties  so  made  shall  have 
the  force  and  dignity  of  law,  the  House  of  Re- 
presentatives can  insist  upon  some  participatioo 
in  that  high  faculty,  upon  the  simple  suggestion 
that  they  are  sharers  in  legislative  power  upon 
the  subjects  embraced  by  any  given  treaty,  what 
remains  to  be  done,  for  the  transfer  to  Congre^ 
of  the  entire  treaty-making  faculty,  as  it  appears 
in  the  constitution,  but  to  show  that  Congress 
have  legislative   power  direct  or  indirect  upon 
every  matter  which  a  treaty  can  touch  ?    And 
what  are  the  matters  within  the  practicable  range 
of  a  treaty,  which  your  laws  cannot  either  mould, 
or  qualify,  or  influence  ?    Imagination  has  been 
tasked  for  example,  by  which  this  question  might 
be  answered.     It  is  admitted  that  they  must  be 
few,  and  we  have   been  told,  as  I  think,  of  no 
more  than  one.     It  is  the  case  of  contraband  of 
war.  This  case  has,  it  seems,  the  double  recom- 
mendation of  being  what  is  called  an   interna- 
tional case,  and  a  case  beyond  the  utmost  grasp 
of  congressional  legislation.     I  remark  upon  it, 
that  it  is  no  more  an  international  case  than  any 
matter  of  collision  incident  to  the  trade  of  two 
nations  with  each  other.     I  remark  farther,  that 
a  treaty  upon  the  point  of  contraband  of  war  may 
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interfere,  as  well  as  any  other  treaty,  with  an  act  of 
Congress.     A  law  encouraging,  by  a  bounty  or 
otherwise,  the  exportation  of  certain  comntodi- 
ties,  would  be  counteracted  by  an  insertion  in- 
to the  list  of  contraband  of  war,  in  a  treaty  with 
England  or  France,  any  one  of  those  commodi- 
ties.    The   treaty  would  look  one  way,  the  law 
another.     And  various  modes  might  readily  be 
suggested  in  which  Congress  might  so  legislate  as 
to  lay  the  foundation  of  repugnancy  between  its 
laws  and  the  treaties  of  the  President  and  Senate 
with  reference  to  contraband.     I  deceive  myself 
greatly  if  a  subject  can  be  named  upon  which  a 
like  repugnancy  might  not  occur.     But  even  if  it 
should  be  practicable  to  furnish,  after  laborious 
inquiry  and  meditation,  a  meagre  and  scanty  in- 
ventory of  some  half  dozen  topics,  to  which  do- 
mestic legislation  cannot  be  made  to  extend^  will 
it  be  pretended  that  such  was  the  insignificant  and 
narrow  domain  designed  by  the  constitution  for 
the  treaty-making  power?    It  would  appear  that 
there  is  witli  some  gentlemen  a  willingness  to  dis- 
tinguish between  the  legislative  power  expressly 
granted  to  Congress  and  that  which  is  merely  im- 
plied, and  to  admit  that  a  treaty  may  control 
the  results  of  the  latter.     I  reply  to  those  gen- 
tlemen that  one  legislative  power  is  exactly  equi- 
valent to  another,  and  that,  moreover,  the  whole 
legislative  power  of  Congress  may  justly  be  said 
to  be  expressly  granted  by  the  constitution,  al- 
though the  constitution  does  not  enumerate  every 
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rariety  of  its  exercige,  or  indicate  all  the  ramifi- 
cations  into  which  it  may  diverge  to  suit  the  exi- 
gencies of  the  times.  I  reply,  besides,  that  even 
with  the  qualification  of  this  vague  dlstinctioDi 
whatever  may  be  its  value  or  effect,  the  principle 
of  the  bill  leaves  no  adequate  sphere  for  the  trea- 
ts-making power.  I  reply,  finally,  that  the  ac- 
knowledged operation  of  a  treaty  of  peace  in  re- 
pealing laws  of  singular  strength  and  unbending 
character,  enacted  in  virtue  of  powers  communi- 
cated in  terminis  to  Congress,  gives  the  distinc- 
tion to  the  winds. 

And  now  that  I  have  again  adverted  to  the  ex- 
ample of  a  treaty  of  peace,  let  me  call  upon  you 
to  reflect  on  the  answer  which  that  example  af- 
fords to  all  the  warnings  we  have  received  in  this 
debate  against  the  mighty  danger  of  entrusting 
to  the  only  department  of  the  government^  which 
the  constitution  supposes  can  mak^  a  treaty,  the 
incidental  prerogative  of  a  repealing  legislation. 
It  is  inconsistent,  we  are  desired  to  believe,  with 
the  genius  of  the  constitution,  and  must  be  fatal 
to  all  that  is  dear  to  freemen,  that  an  Executive 
magistrate  and  a  Senate,  who  are  npt  injiipediiite- 
ly  elected  by  the  people,  should  possess  this  autho- 
rity. We  hear  from  one  quarter  that  if  it  be  sq, 
the  public  liberty  is  already  in  the  grave ;  and 
from  another,  that  the  public  interest  and  honour 
are  upon  the  verge  of  it.  But  do  you  not  perceive 
that  this  picture  of  calamity  and  shame  is  the  mere 
figment  of  excited  fancy,  disavowed  by  the  coasti' 
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tutioD  as  hysterical,  and  erroneous  in  the  case  of 
a  treaty  of  peace  P    Do  you  not  see  that  if  there 
be  any  thing  in  this  high  coloured  peril,  it  is  a 
treaty  of  peace  that  must  rei^lijse  it  t    Can  we  in 
this  view  compare  with  the  power  to  make  such  a 
treaty,  that  of  making  a  tr^f^ty  of  commerce  ? 
Are  we  unable  to  conjecture,  while  we  are  thus 
broqding  over  anticipated  evils  which  can  never 
happen,  that  the  lofty  character  of  our  country 
(which  is  but  another  name  for  strength  and  pow- 
er) may  be  made  to  droop  by  a  mere  treaty  of 
peace ;  that  the  national  pride  may  be  Kumbled  ; 
the  just  hopes  of  the  people  blasted ;  their  cou- 
rage tamed  and  broken ;  their  prosperity  struck 
to  the  heart ;  their  foreign  rivals  encouraged  into 
arrog<ance  and  tutored  into  encroachment,  by  a 
mere  treaty  of  peace  ?    I  confidently  trust  that, 
as  this  never  has  been  so,  it  never  will  be  so  ;  but 
surely  it  is  just  as  possible  as  that  a  treaty  of  com- 
merce should  ever  be  made  to  shackle  the  free- 
dom of  this  nation,  or  check  its  march  to  the 
greiitness  and  glory  that  await  it.     I  know  not, 
indeed,  how  it  can  seriously  be  thought  that  our 
liberties  are  in  hazard  from  the  small  witchery  of 
a  treaty  of  commerce,  and'  yet  in  Done  from  th? 
potent  enchantments  by  which  a  treaty  of  peace 
may  strive  to  enthral  them.     I  i^n  at  a  loss  to 
conceive  by  what  form  of  words,  by  what  hitherto 
unheard-of  stipulations,  a  commercial,  treaty  is  to 
barter  away  the  freedom  of  United  America,  or 
of  s^ny  the  smelliest  portipja  of  it.^  I  cannot  figure 
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to  myself  the  possibility  that  such  a  project  eaii 
ever  find  its  way  into  the  head  or  heart  of  any  maD, 
or  set  of  men,  whom  this  nation  may  select  as  the 
depositories  of  its  power ;  but  I  am  quite  sure  that 
an  attempt  to  insert  such  a  project  in  a  cooimer- 
cial  treaty,  or  in  any  other  treaty,  or  in  any  other 
mode,  could  work  no  other  effect  than  the  destruc- 
tion of  those  who  should  venture  to  be  parties  to  it 
no  matter  whether  a  President,  Senate,  or  a  whole 
Congress.     Many  extreme  cases  have  been  put 
for  illustration  in  this  debate ;  and  this  is  one  of 
them ;  and  I  take  the  occasion  which  it  offers  to 
mention,  that  to  argue  from  extreme  cases  is  sel- 
dom logical,  and  upon  a  question  of  interpreta- 
tion, never  so.     We  can  only  bring  back   the 
means  of  delusion,  if  we  wander  into  the  regions 
of  fiction,  and  explore  the  wilds  of  bare  possibi- 
lity in  search  of  rules  for  real  life  and  actual  or- 
dinary cases.  By  arguing  from  the  possible  abuse 
of  power  against  tl^e  use  or  existence  of  it,  you 
may  and  must  come  to  the  conclusion,  that  there 
ought  not  be,  and  is  not,  any  government  in  this 
country,  or  in  the  world.     Disorganization  and 
anarchy  are  the  sole  consequences  that  can  be  de- 
duced from  such  reasoning.     Who  is  it  that  may 
not  abuse  the  power  that  has  been  confided  to  him? 
May  not  we^  as  well  as  the  other  branches  of  the 
government  ?    And,  if  we  may,  does  not  the  ar- 
gument from  extreme  cases  prove  that  we  ought 
to  have  no  power,  and  that  we  have  no  power? 
And  does  it  not,  therefore^  afler  having  served 
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for  an  instant  the  purposes  of  this  bill,  turn  short 
upon  and  condemn  its  whole  theory,  which  at- 
tributes to  us,  not  merely  the  power  which  is  our 
own,  but  inordinate  power,  to  be  gained  only  by 
^vrestiug  it  from  others  ?    Our  constitutional  and 
moral  security  against  the  abuses  of  the  power  of 
the    executive    government  have   already ,  been 
explained.     I  will  only  add,  that  a  great  and  ma- 
nifest abuse  of  the  delegated  authority  to  make 
treaties  would  create  no  obligation  any  where.  If 
ever  it  should  occur,  as  I  confidently  believe  it 
never  will,  the  evil  must  find  its  corrective  in  the 
wisdom  and  firmness,  not  of  this  body  only,  but 
of  the  whole  body  of  the  people  co-operating  with 
it.  It  Ut^after  all,  in  the  people,  upon  whose  Atlan- 
tean  shoulders  our  whole  republican  system  re- 
poses, that  you  must  expect  that  recuperative 
power,  that  redeeming  and  regenerating  spirit,  by 
which  the  constitution  is  to  be  purified  and  redin* 
tegrated  when  extravagant  abuse  has  cankered  it. 
In  addition  to  the  example  of  a  treaty  of  peace 
which  I  have  just  been  considering,  let  me  put 
another,  of  which  none  of  us  can  question  the  rea- 
lity.    The  President  may  exercise  the  power  of 
pardoning,  save  only  in  the  case  of  impeachments. 
The  power  of  pardoning  is  not  communicated  by 
words  more  precise  or  comprehensive  than  the 
power  to   n^ake  treaties.     But  to  what  does  it 
amount?  Is  not  every  pardon,  pro  hoc  pice^  a  re- 
peal of  the  penal  law  against  which  it  gives  pro- 
tection ?    Doe^.  it  not  ride  over  the  law,  resist  its 
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command,  and  extinguii^h  its  effect  ?  Does  it  not 
even  control  the  combined  force  of  judicature  and 
legislation  ?  Yet,  have  we  ever  heard  that  your  le- 
gislative rights  were  an  exception  out  of  the  pre- 
rogative of  mercy  ?  Who  has  ever  pretended  that 
this  faculty  cannot,  if  regularly  exerted,  wrestle 
with  the  strongest  of  your  statutes  ?    I  may  be 
told,  that  the  pardoning  power  necessarily  im- 
ports a  control  over  the  penal  code,  if  it  be  exer- 
cised in   the   form  of  a  pardon.    I  answer,  the 
power  to  make  treaties  equally  imports  a  power 
to  put  out  of  the  way  such  parts  of  the  civil  code 
as  interfere  with  its  operation,  if  that  power  be 
exerted  in  the  form  of  a  treaty.  There  is  no  dif- 
ference in  their  essence.    You  legislate,  in  both 
cases,  subject  to  the  power.     And  this  instance 
furnishes  another  answer,  as  I  have  already  inti- 
mated, to  the  predictions  of  abuse,  ^ith  i^hich,  on 
this  occa^iion,  it  has  been  endeavoured  to  appal  us. 
llie  pilrdoning  power  is  in  the  President  alone. 
He  is  not  even  checked  by  the  necessity  of  Sena- 
torial concurrence.     He  may  by  his  single  Jiat  ex- 
tract the  sting  from  your  proudest  enactments— 
and  save  from  their  vengeance  a  convicted  of- 
fender. 

Sir,  you  have  my  general  notions  upon  the  bill 
beioi'e  you.  They  have  Ho  claim  to  novelty.  I 
imbibed  them  from  some  of  the  heroes  and  sages 
who  survived  the  storm  of  that  contest  to  which 
America  was  summoned  in  her  cradle.  I  imbibed 
them  fr6m  the  father  of  his  country.     My  under- 
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standing^approved  them,  with  the  full  concurrence 
of  my  heart,  when  I  was  much  younger  than  I  am 
now ;  and  I  feel  no  disposition  to  discard  them 
>now  that  age  and  feebleness  are  about  to  over- 
take me.  I  could  say  more — much  more — upon 
this  high  question ;  but  I  want  health  and  strength. 
It  is,  perhaps,  fortunate  for  the  House  that  I  do ;  as 
it  prevents  nie  from  fatiguing  them  as  much  as  I 
fatigue  myself. 


70 

Digitized  by  VjOOQIC 


[550] 


N«-  VI. 
aroumi:nt  on  the  right  of  the  states  to  tax 

THE  national  bank. 


After  the  ezordium,*  which  the  reader  will  find  in  tbe  First 
Part  of  this  work,  Mr.  Pinkney  proceeded  to  inqaire  wfaetber 
die  act  of  Congress  establishing  the  Bank  was  repugnant  to  the 
Constitution.  In  order  to  determine  this  question,  he  contrasted 
the  nature  and  organisation  of  the  old  Confederation  and  the  na- 
tional constitution  by  which  it  had  been  superseded.  The  former 
was  a  mere  federative  league ;  nothing  more  than  a  species  of 
alliance  offensive  and  defensive  between  the  States,  soch  as 
there  had  been  many  examples  of  in  the  histwy  of  Uie  world. 
It  had  no  power  of  coercion  but  by  arms.  Its  fundamental  prin- 
ciple was  a  scheme  of  legislation  for  states  or  commnmnes  in 
their  political  capacities.  This  was  its  great  and  radical  vice, 
whic^  the  new  constitution  was  intended  to  reform.  This  last 
was  a  project  of  general  discretionary  superintendence.  It  was 
formed  upon  the  reverse  of  the  principle  of  the  Confederal.  It 
carried  iU  agency  to  the  psfssps  of  the  citiggi\s :  it  provided  for 
direct  legislation  upon  the  people,  precisely  as  in  the  State  go- 
vernments. But  the  change  intended  to  be  produced  by  the  new 
constitution  consisted  much  less  in  the  addition  of  ney  powers  to 
the  Union,  than  in  the  invigoration  of  the  original  powers.  The 
power  of  regulating  commerce  was,  indeed,  a  new  power.  Bat 
the  powers  relating  to  war  and  peace,  fleets  and  armies,  treaties 
and  finance,  with  the  other  more  considerable  powers,  were  all 
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vested  in  C<Migras  by  the  aitidet  of  coiilederatioo.  The  prbpeiH 
ed  change  only  sntwtituted  a  more  efiectoal  mode  of  administer* 
ing  them. 

Under  the  constitution,  the  powers  belonging  to  th^  fedeHd 
govenunent,  whatever  may  be  their  extent,  are  just  as  sovereign 
aa  those  of  the  States.  The  State  governments  are  not  the  authors 
cund  creators  of  the  national  constitution,  it  does  not  derive  its 
powers  from  them.  They  are  preceding  in  point  of  time  to  the 
national  sovereignty,  but.  aire  postponed  to  it  in  point  of  supre- 
macy by  the  will  of  the  people.  The  powers  of  t||e  national 
government  are  the  great,  imperial  powers  by  which  nations  are 
Jinown  to  one  another.  It  acts  upon  the  people  as  the  State  go^ 
rernments  act  upon  them.  Its  powers  are  given  by  the  people,  as 
those  of  the  State  governments  are  given.  The  national  const!- ' 
(ution  was  framed  in  the  name  of  the  people,  and  was  ratified  by 
the  people  n  the  State  constitutions  were.  If  the  respective  pow- 
ers of  these  two  governments  interfere,  those  of  the  States  must 
yield. 

Bat  It  is  said  that  the  powers  of  the  national  government  are 
limited  in  namber  and  extent,  and  that  this  want  of  universality 
shows  that  they  are  not  sovereign  powers.  But  the  State  go- 
vernments are  not  unlimited  in  the  number,  or  unrestrained  in 
the  exercise  of  their  powers.  They  are  limited  by  the  declara- 
tions of  rights  contained  in  the  State  constitutions ;  by  the  nature 
and  ends  of  all  government ;  and  by  the  restraints  upon  statd 
legislation  contained  in  the  constitution  of  the  United  States. 

It  is  said,  too,  that  the  powers  of  the  State  governments  are 
original,  and  therefore  more  emphatically  sovereign  than  those 
of  the  national  government.  But  the  State  powers  are  no  more 
original  tilan  those  belonging  to  the  Union.  There  b  no  original 
power  but  in  the  people,  who  are  the  fountain  and  source  of  all 
polhical  power. 

'I  he  means  of  giving  efficacy  to  the  sovereign  authorities  vest* 
ed  by  the  people  in  the  national  government,  are  those  adapted 
to  the  end ;  fitted  to  promote,  and  having  a  natural  relation  and 
connexion  with,  the  objects  of  that  government.  The  constitu- 
tion by  which  these  authorities  and  the  means 'of  executing  them 
are  given,  and  the  laws  rnnde  ia  pursuance  of  it,  are  declared  to 
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be  the  supreme  law  of  the  laod.  The  l^^idatmes  and  jadges  of 
the  Slates  are  to  be  bound  by  oath  to  support  that  cooathutiQD. 
Taking  these  leading  principles  along  with  us,  the  question  of 
the  constitutionality  of  the  Bank  is  to  be  considered  as  a  questioa 
of  authority ;  and  considered  as  such. a  question,  it  has  been 
long  since  settled  by  the  most  revered  authorities,  Ic^itJative.  exe- 
cutive, and  judicial.  It  is  not  pretended  that  a  maDifest  en- 
croachment a:kd  usurpation  can  be  sanctioned  in  thb  mode. 
But  on  a  doubtful  point — veiustaiis  €t  eoHsueimdims  maxima  esL 
This  is  such  a  doubtf«il  case,  that  Congress  may  expound  the  na- 
ture and  extent  of  the  authority  under  which  it  acts,  and  this 
practicable  interpretation  become  incorporated  into  the  constitu- 
tion. They  did  expound  it  by  the  act  esUbliahing  the  fint  Bank 
in  1791. 

There  are^  two  distinguishing  points  which  entitle  this  prect- 
dent  to' great  respect.  The  first  is,  that  it  was  a  cotemporaneons 
interpretation  ;  the  second  is,  that  it  was  made  by  the  autliora  of 
the  constitution  themselves. 

Th«  authors  of  the  Letters  of  PubliuSf  or  the  FederaMstj 
(themselves  the  principal  authors  of  the  consUtution,)  in  ereiy 
part  of  their  admirable  commentary,  assert  the  entire  doctrine 
maintained  by  us.  They  assert  the  doctrine  of  impUed,  involved, 
and  constructive  powers;  of  powers  implied  as  the  necessary 
means  of  execuUng  the  principal  powers  granted,  and  as  having  a 
relation  to  them.  They  maintain  this,  1st,  upon  general  principles, 
and,  2dly,  upon  the  clause  in  the  constitution  granting  the  power 
to  make  all  laws  necessary  and  proper  to  carry  into  effect  die 
other  powers.  They  maintain  the  necessity  of  making  sapreme, 
the  powers  uf  every  kind  granted  to  Congress^-and  that  all  the 
laws  of  Congress  should  be  the  supreme  law  of  the  land  when 
made  in  pursuance  of  the  constitution. 

'I  he  principal  niejnbers  of  the  convention  who  framed  the  con- 
stitution, passed  into  the  new  government  organixed  under  it. 
The  first  Congress  enacted  the  law  for  incorporating  the  Bank, 
after  the  most  mature  deliberation  and  full  dbcussion.  President 
Washington  deliberated  upon  the  bill  with  his  usual  caution,  and 
before  he  decided,  consulted  his  cabinet  General  Hamilton, 
the  principal  author  of  the  Federalist,  made  a  report  upon  die 
Bubject,  which  after  the  passions  and  prejudices  of  the  day  have 
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subsided,  it  may  be  allowed  to  call  a  masterly  and  conclusive  ar- 
gument in  favour  o(  the  validity  of  the  act.  Both  the  people  and 
the  States  witnessed  all  this  discussion,  and  acqiiie»ced  in  the 
result.  The  President  was  re-elertrd,  and  no  nan  lost  his  seat  in 
Congress  for  his  vote;  on  this  momentous  question.  The  courts 
of  justice  executed  the  law,  with  all  its  penal  sancticms ;  and  in  the 
numerous  questions  arising  under  it,  no  lawyer  ever  thought  of 
questioning  its  constitutionality.  There  was  this  unanimous 
concurrence  of  the  national  will  until  the  charter  expired  in 
1811. 

Political  considerations  alone  might  have  produced  the  refusid 
to  r^new  the  charter  at  that  period ;  at  any  rate,  we  know  that 
they  mingled  themselves  in  the  debate,  and  the  determination. 
Id  1815,  a  bill  was  passed  in  the  two  Houses  incorporating  a 
national  Bank ;  tb  which  Mr.  Madison  refused  his  assent,  but 
up^jn  .considerations  of  expediency  alone,  waiving  the  question 
of  constitutionality  as  bavjng  been  settled  by  cotemporaneous  ex* 
position,  repeated  subsequent  recognitions,  and  general  acquies* 
cence  for  twenty  years.  Mr.  Madison  well  knew  what  title  to  re- 
spect the  decision  in  1791  possessed.  He  was  intimately  ac- 
quainted with  all  the  circumstances  attending  the  formation  and 
adoption  of  the  constitution  in  which  he  had  so  large  a  share. 

In  1816,  all  branches  of  the  legislature  concurred  in  establish- 
ing the  corporation,  whose  chartered  rights  are  now'  in  judgment 
before  the  court. 

/  Such  a  body  of  authority  must  be  conclusive  upon  a  doubtiiil 
and  speculative  question  like  this.  It  would  be  unfortunate  if  it 
were  otherwise.  The  government  could  never  acquire  that  sta- 
bility which  can  alone  give  it  strength  at  home  and  respect  abroad, 
unless  such  delicate  questions  were  considered  as  finally  settled 
when  thus  determined.  Congress  is,  prima  facie,  a  competent 
judge  of  its  own  constitutional  powers.  It  is  not,  indeed,  as  in 
questions  of  breach  of  privilege,  the  exclusive' and  final  judge ;  but 
it  must  first  decide,  and  that  in  a  proper  judicial  character,  upon 
the  interpretation  of  the  constitution,  as  well  as  the  considera- 
tions of  political  expediency  which  might  justify  the  measure. 
It  had  repeated  opportunities  of  exercising  its  judgment  in  this 
respect,  upon  the  present  subject^  not  only  in  the  principal  acts, 
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incorporating  the  fotmet  and  the  present  Baak^  bmt  in  the  vari- 
ous incidental  statutes  subsequently  enacted  on  the  suae  subject. 
On  all  these  occanoos,  the  quesltoii  of  coMtitotiomlitj  vas 
^oally  open  to  debate. 

There  can  be  little  danger  In  the  Court  receiving  tbe  decisioQi 
of  Congress  as  strongy  though  not  ccmtlusive  evidence,  of  die 
extent  of  its  9wn  constitutional  powers.  Eiperienoe  has  shovD, 
what  wisdom  had  anticipirtedy  that  its  indination  is  to  abstain 
from  the  exercise  of  doubtftil  |iowers.  Many  of  its  expccss  aiKi 
unquestionable  authorities  it  has  omitted  to  exercise.  In  tres- 
passing upon  Slate  rights,  or  those  of  die  people,  its  responsibi- 
lity is  strong  and  direct.  All  its  own  pnjudices  and  atlncimeats 
are  so  roahy  pledges  of  its  virtue  in  this  respect.  Hut,,  surely,  as 
to  the  question  of  neces 5tljf,  (which  relates  to  pofilical  economyO 
the  repeated  decbions  of  Congress  and  the  exeeotive  government 
are  entitled  to  peculiar  consideration^  as  the  general  question  of 
constitutionality  is  mixed  and  complicated  with  the  other  qneatioBy 
whether  the  establuhmerit  of  a  Bank  is  a  natival  meana  of  cai^ 
rying  into  effect  otlier  powers  expressly  given* 

The  abstract  question  then  revertt,  has  Coagresa  authocity  to 
erect  any  corperaHon  f 

It  has  been  already  shown  that  the  powers  of  thie  national  go- 
vernment are  sovereign  powera  for  aovereign  oljects.  These 
objects  are  generali^d  in  the  preamble  to  the  constimtioa,  and 
are  afterwards  more  specifically  enumerated.  A  more  perfect 
union  is  to  be  formed  ;  justiee  estabUshed;  domestic  tranqaillity 
insured ;  the  common  defence  provided  /or;  the  general  weHaie 
promoted;  the  blessiogs  of  liberty  secured  tn  the  present  genem- 
tiott  and  to  posterity.  The  powers  are  snited  to  those  ends.  For 
the  attainment  of  these  vast  objects,  the  government  is  armed  widi 
powers  and  faculties  corresponding  ia  m^^tude*  The  means 
were  intended  to  be  commensurate  with  the  ends,  or  the  consti- 
tution tras  not  intended  to  accomplish  its  own  purposes — which 
is  an  inadmissible  supposition.  The  security  against  abuae  was 
provided  by  the  structure  of  the  government.  All  power  ea- 
trnrted  for  salutary  ends,  may  be  abused ;  but  if  the  government 
is  well  constituted)  the  abuse  cannot  be  permanent.  The  people 
will  redress  it. 
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To  deal  more  m  detail.  The  objects  of  tbe  powers  of  the 
national  govemment  were, 

1st.  Security  against  foreign  danger. 

2d.  Regulation  of  the  intercourse,  of  every  kind  (diplomatic 
and  commercial)  with  foreign  nations. 

Sd.  The  maintenance  of  harmony,  and  free  and  friendly  inter* 
course  among  the  states. 

4th.  Certain  miscellaneous  objects  of  general  utility. 

5lh.  Restraint  of  the  States  ifrom  certain  injorious  acts. 

6th.  An  express  provision  for  givmg  efflicacy  to  all  these 
powers. 

1.  Security  against  foreign  danger  is  one  of  the  primitive  ob- 
jects of  civil  society,  and  an  avowed  and  essential  object  of  the 
Union.  The  -powers  requisite  for  attaining  it  must  be  effectu- 
ally confided  to  the  federal  councils.  They  can  have  no  other 
limit  than  the  necessity  of  their  employment,  and  their  adapta- 
tion to  promote  the  end.  Thus  the  powers  of  making  war  and 
peace,  of  raising  and  supporting  armies,  and  of  providing  and 
maintuning  a  navy,  are  given  without  stint  or  measure.  They 
are  indefinite,  unlimited,  and  absolutely  sovereign.  So  also  the 
powers  of  laying  and  collecting  taxes  and  duties,  imposts  and 
excises,  of  paying  the  debts  of  the  nation,  and  of  borrowing 
mobey  on  its  credit,  have  no  other  limit  (except  as  to  export 
duties)  than  the  objects  for  which  they  are  conferred. 

2.  Intercourse  with  foreign  nations  is  one  of  the  most  inrpor- 
tant  objectti  of  all  national  government,  and  was  a  principal  mo- 
tive for  the  formation  of  the  new  constitution.  The  power  ovtt 
this  too  is  given  without  limit.  It  includes,  besides  the  authority 
of  regulating  commerce,  and  forming  treaties  of  commerce  and 
other  conventions  with  foreign  States,  that  of  sending  and  re- 
ceiving ambassadors,  and  of  defining  and  punishing  offences 
against  the  law  of  nations.  The  States  are  prohibited  from  in- 
terfering with  the  exercise  of  those  authoritks. 

8.  For  the  maintenance  of  harmony  and  of  friendly  intercourse 
among  the  different  States  of  the  Union,  are  given  the  power  of 
establishing  uniform  naturalization  and  bankrupt  laws  ;  to  coin 
moneys  and  regulate  the  circulating  medium,  and  the  standard  of 
weights  and  measures ;  to  regulate  coiteierce  among  the  States ; 
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to  e^blbh  pott-offices  and  post-roads ;  to  fNrescribe  the  ; 

in  which  the  records  of  one  State  shall  be  proved  and  their  eiect 

in  other  Sutes. 

4.  The  misceUaoeous  objects  of  general  utilitj  were  to  be  at- 
tained by  the  power  to  grant  patents  and  copy-rigfats ;  to  ezetcise 
exclusive  legislation  over  the  District  of  Columbia,  and  places 
purchased  for  the  use  of  fortifications  and  dock*yards  ;  to  dectaie 
thi>  punishment  of  treason ;  to  admit  new  States  into  the  UoioB ; 
to  dispose  of  and  make  all  needful  rules  and  regulations  respect- 
ing the  territory  and  other  property  belonging  to  the  Union ;  to 
guarantee  to  every  State  a  republican  tbrm  of  government. 

5.  The  provisions  of  restriction  upon  the  States  are,  as  lo 
making  treaties,  and  alliances  with  foreign  states  or  vritfa  each 
other ;  granting  letters  of  marque  and  reprisal ;  emitting  bills  of 
credit ;  making  fmy  thing  but  gold  and  silver  a  tender  ;  in  fwos- 
ing  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracu ;  granting  any  title  of  nobility ;  laying 
any  duty  on  imports  or  exports ;  keeping  troops,  or  ships  of  war, 
in  time  of  peace ;  engaging  in  war,  &c. 

6.  The  provisions  for  giving  efficacy  to  all  those  powers,  are 
the  power  to  make  all  laws  necessary  and  proper  for  canning  in- 
to, execution  the  other  powers  vested  in  Congress,  or  in  the  go- 
vernment of  the  United  States,  or  in  any  department  or  offices 
thereof;  that  the  constitution  and  the  laws  and  treaties  made  in 
pursuance  of  it  shall  be  the  supreme  law  of  the  land  ;  that  the 
judges  in  every  State  shall  be  bound  thereby ;  and  that  the  mem- 
bers of  the  State  legislatures  and  all  other  officers  shall  take  aa 
oath  to  support  the  same. 

And  the  question  is,  whether  a  government  with  all  these  pow^ 
ers  and  faculties  has  authority  to  erect  a  corporation,  which  is 
a  power  inherent  in  and  inseparable  from  all  idea  of  sovereigs 
power? 

There  is  no  express  prohibition  in  the  constitution  to  prevent 
Congiess  from  creating  a  corporation.  It  is  admitted  chat  the 
States  possess  the  authority  as  a  distinct,  substantive  power  of 
.sovereignty^  which  remains  entire  in  them  because  not  expressly 
granted  to  the  national  government.  But  the  power  of  legisla- 
tion in  the  State  governmgnu  is  not  unlimited*  There  are  severtl 
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limitations  to  it*    Ist,  From  the  nature  of  aH  government^  espe- 
cially of  republican  government,  in  which  the  residuary  powers 
of  sovereignty,  not  granted  specifically,  or  by  inevitable  impli- 
cation, are  reserved  to  the  people.    2dly,  From  the  express  limi- 
tations contained  in  the  Sute  constitutions  :  and,  Sdly,  From  the 
express  prohibitions  to  tiie  Stales  contained  in  tb^  national  ccmsti- 
tution.  Admit  that  the  State  governments  have  the  right  of  estap 
blishing  corporations :  the  question  is,  whence  did  they  derive 
it  ?     It  is  DO  where  expressly  granted  to  the  State  legislatures  in 
their  several  constitutions.     It   is  taken  by  implication  as  a  ney 
cessary  means  of  giving  effect  lo  the  general  powers  of  legislation : 
but  it  cannot  be  exercised  to  accomplish  any  of  the  ends  which 
are  beyond  the  sphere  of  their  constitutional  authority.     Every 
legislative  enactment,  without  exception,  is  a  mean  for  accom- 
plishing some  of  the  ends  of  government.     Laws  are  not  ends ; 
they  are  means  for  accomplishing  ends.     A  corporation  is  crea- 
ted by  a  legislative  act,  not  because  the  corporation  is  aa  end 
iralua.ble  in  itself,  but  because  it  is  a  necessary  and  proper  means 
towards  the  accomplishment  of  a  valuable   end.     Some  public 
convenience-7-some  beneficial  result,  is  aimed  at  by  it ;  and  be- 
cause the  beneficial   result  is  within  the  power  of  the  State  go- 
vernment, so  is  the  establishment  of  the  corporation      If  it  be 
inquired  whence  the  first  legislature  that  exercised  the  authority 
of  erecting  a  corporation  acquired  that  power,  the  answer  must 
be  from  the  right  to  accomplish  that  purpose  or  result  for  which 
the  corporation  is  used  as  an  instrument  or  means.     Upon  the 
same  foundation  rests  the  authority  of  Congress  to  create  a  cor- 
poration.    It  has  not  a  right  to  create  a  corporation  in  all  cases, 
but  only  in  cases  within  the  scope  of  its  general  powers  of  legis- 
lation— as  means  of  executing  those  powers.    A  State  govern- 
ment has  no  right  to  make  a  corporation^  for  all  purposes  indis- 
criminately.    A  State  government  could  no  more  make  a  corpo- 
ration, and  to  effect  a  purpose  exclusively  belonging  to  the  na- 
tional government,  than   Congress  can  make  a   corporation  to 
fulfil  a  State  object.    Neither  can  the  State  legislatures  make  a 
corporation  to  effect  any  object  on  which  they  are  prohibited 
from  legislating  by  their  own  constitutions  or  the  constitution 
•f  the  United  Siates. 
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But  wliy  b  the  power  of  creating  a  corporation  coondered  a 
Astinct,  substantive  act  of  govereigoty,  so  that  it  cannot  be  taken 
by  implication  ?  Is  it  on  account  of  its  superior  dignity  and  ia- 
portance  ?  If  so,  then  it  must  necessarily  belong  to  the  national 
government,  which  ns  supreme  within  the  sphere  of  its  constito- 
tional  authority,  and  whose  general  legisUtiye  powers  are  of 
much  greater  magnitude  than  those  of  the  States.  The  power  of 
creating  corporations  is  not  an  end  of  any  government,  wbeiher 
supreme  or  subordinate,  general  or  limited  in  its  ordinary  powers: 
it  is  one  of  the  necessary  means  of  accomplishing  the  ends  of 
all  8;overnmpnts.  It  is  an  authority  inherent  in,  and  incident  to, 
all  sovereignty.  That  it  is  an  exertion  of  sovereign  power,  is 
admitted  ;  but  not  more  so  than  any  other  act  which  requires  a 
law  or  a  clause  in  a  law.  It  is  no  more  a  distinct  exercise  of  so- 
vereign power  than  that  of  indicting  capital  punishments. 

The  history  of  corporations  will  ilhiatrate  this  position.  They 
are  the  growth  of  the  Roman  law,  and  were  transplanied  into 
the  common  law  of  England  and  all  the  municipal  codes  oCmo' 
dern  Europe.  From  England  they  were  derived  to  this  country. 
But,  in  the  civil  law,  a  corporation  could  be  created  by  a  mere 
voluntary  association  of  individuals.  And,  in  England,  the  an* 
thority  of  Parliament  is  not  necessary  to  create  a  corporate  bo- 
dy. The  king  may  do  it,  and  may  communicate  his  prerogative 
power  to  a  subject ;  so  little  is  this  regarded  as  a  transcendent 
power  of  sovereignty  in  the  British  constitution.  So  also  in  out 
constitution,  although  it  can  only  be  exercised  by  the  legislative 
department,  it  ought  to  be  regarded  as  a  subordinate  mean  to 
carry  into  effect  the  great  ends  of  government. 

What  reason  can  there  be  why  this  power  should  not  be  used 
by  the  National  government,  as  well  as  by  the  State  governments, 
as  the  means  of  executing  other  powers,  sovereign  in  their  nature, 
if  suited  to  that  purpose  ?  It  is  not  now  necessary  to  prove  that 
it  is  suited  to  any  such  purpose.  It  may  be  assumed,  argumenti 
gratia :  and  supposing  it  to  be  so,  it  \i  impossible  to  imi^ne  a 
reason  why  it  should  not  be  thus  used,  unless  it  could  be  a^owa 
that  there  wqs  something  of  a  singular  eharaoler  in  this  power, 
•o  that  no  government  could  assume  it  without  an  express  grant. 
If  this  were  the  nature  of  the  power,  the  Stale  govemHeots 
could  not  exercise  it  without  such  a  grant    No  government  can 
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use  It  otherwise  than  as  a  process  towards  a  result.    It  Is  always 
an  incidental  and  auxiliary  power.  ' 

It  had  been  said  by  one  of  the  counsel  on  the  other  side,  that 
there  are  no  implied  powers  under  the  idea  of  means  to  an  ehd« 
The  constitution  has  defined  both  ends  and  means,  and  this  is 
not  enumerated  among  either :  it  is  not  to  be  takeii  by  implication, 
M  a  mean  of  executing  any  x>r  all  of  the  powers  expressly  grant- 
ed ;  because  other  means,  not  more  important  or  more  sovereign  i 
in  their  character,  are  expressly  enumerated.  For  example : 
one  of  the  great  ends  of  the  Union  is  to  provide  for  the  com- 
mon defence ;  bat  the  mean$  of  accomplishing  this  object,  are 
expressly  given,  such  as  the  power  of  laying  and  collecting 
taxes,  &c. 

The  answ<^r  tor  this  argument,  and  the  example  put  to  Illustrate 
it,  is,  that  those  means  which  are  expressly  defined,  involve  other 
means  which  must  be  taken  by  implication,  and  thus  the  princi« 
pal  means  become,  with  reference  to  those  other  meahs,  ends. 
Many  particular  means  are  of  course  involved  in  the  general 
means,  and,  in  that  case,  the  general  means  become  the  end,  and 
the  smaller  objects  the  means.  Thus  :  I  am  to  gain  a  sum  of 
money  by  going  to  Rome.  The  end  is  the  money ;  the  general 
means,  the  going  to  Rome.  But  these  means  involve  other  par^ 
ticular  means,  such  as  providing  post-horses,  &c.  The.  going  to 
Rome  now  tiecomes  the  end,  and  the  post-horses,  &c.  the  means. 
But  I  cannot  get  those  post-horses  without  borrowing  money  to 
pay  for  them.  The  post-horses  are  now  the  end,  and  the  boN 
rowing,  the  means.  So  that  here  is  a  regular  connexion  and 
subordination  of  means  to  ends,  until  the  principal  purpose  is 
accomplished. 

What  is  the  use  of  a  naked  power  to  lay  and  collect  taxes,  if 
you  cannot  do  every  thing  necessary  to  accomplish  the  purpose  ? 
And  if  you  can  do  all  that  is  necessary  for  that  purpose,  you 
have  involved  powers,  detailed  powers,  not  expressed  by  name, 
but  wrapped  up  in  a  general  power.  These  are  implied  powers. 
It  was  impossible  for  the  framers  of  the  constitotion  to  speciQr 
prospectively  all  the  powers,  necessary  as  means  to  ends,  both 
because  it  would  have  involved  an  immense  variety  of  details, 
and  because  it  was  impossible  for  them  to  anticipate  the  infinite 
variety  of  circumstances  arising  in  such  an  unexampled  state  of 
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political  society  |is  ours,  for  ever  changing  and  for  ever  hnprov- 
ing.  How  unwise  would  it  have  been  to  attempt  to  legislate  im- 
matably  for  occasions  whicli  had  not  then  occurred,  and  which 
could  have  been  foreseen  but  dimly  and  imperfectly  f  The  con- 
stitution is  a  concise  instrument  consisting  of  a  few|>ages  only- 
The  exigencies  upon  which  it  must  act,  are  almost  infinite  :  in- 
cluding all  the  complicated  concerns  of  a  great  naticMi,  diversi- 
fied from  year  to  year,  with  new  circumstances,  and  new  combi- 
nations of  old  circumstances,  new  subjects  rising  into  existence, 
old  disappearing. 

If  there  be  no  implied  powers,  consider  the  details  which  most 
have  entered  into  the  constitution  itself.  It  would  become  a  vast 
and  voluminous  digest,  to  which  some  people's  speeches  woM 
be  as  short  as  a  single  stanza  compared  to  the  ballad  of  the  twen- 
ty thousand  virgins  mentioned  in  the  Spectator.  Vhe  oonstita- 
tion  must  have  contained  a  distinct  power  for  every  clause  of 
every  act  of  Congress.  The  whole  statute  book  of  the  United 
States  is  a  record  of  implied  powers,  without  the  use  of  which 
the  constitution  would  be  a.  dead  letter.  It  is  filled  with  powers 
derived  from  implication.  The  power  to  lay  and  coUect  taxes 
will  not  execute  itself.  Congress  must  designate  in  detail  all  the 
means  of  execution,  which  must  necessarily  involve  a  vast  varie- 
ty of  regulations  no  where  specified  in  the  constitution.  So  alsa 
the  power  of  establishing  post-offices  and  post-roads  involves 
that  of  punishing  the  ofience  of  robbing  the  mail.  But  there  is 
no  more  necessary  connexion  between  the  punishment  of  Buui 
robbers,  anid  the  power  of  establishing  post-offices  and  pott-roads, 
than  there  is  between  the  institution  of  a  Bank,  and  the  collec- 
tion of  the  revenue  and  payment  of  the  public  debts  and  ex- 
penses. And  consider  the  absufdity  of  supposing  that  the  pow- 
er of  taking  away  life  may  be  implied,  or  used  as  a  means,  and 
yet  that  the  creation  of  a  corporation  cannot !  So,  light-houses, 
beacons,  buoys,  and  public  piers,  have  alUbeen  established  under 
the  general  power  to  regulate  commerce.  But  they  are  not  m- 
dispensably  necessary  to  commerce.  It  might  linger  on  without 
these  aids,  though  exposed  to  more  perils  and  losses.  So,  Con- 
gress has  express  authority  to  coin  money,  and  to  guard  the  pa- 
rity of  the  circulating  medium,  by  providing  for  the  punishment 
of  counterfeiting  the  current  coin :  but  laws  are  abo  made  for 


Digitized 


by  Google 


[561  ] 

punishing  the  offence  of  uttering  and  pcusing  the  coin  thitf 
Counterfeited.  Here  one  of  the  means  of  accomplishing  the  end 
is  expressed,  and  the  other  is  implied.  The  law  which  punishes 
the  offering  of  a  bribe  to  a  judge  of  the  United  States;  the  law 
which  punishes  the  embezzling  and  alteration  of  records  ;  the  law 
which  punishes  smuggling — whence  are  they,  derived  but  from 
implication  as  means  necessary  and  proper  to  carry  into  effect 
powers  expressly  granted  ? 

Powers,  as  mefins,  may  then  be  implied  in  many  cases.  And  if  so, 
why  not  in  this  case  as  well  as  any  other  ?  The  power  of  making 
ail  needful  rules  and  regulations  respecting  the  territory  of  the 
United  States,  is  one  of  the  specified  powers  of  Congress.  Un- 
der this  power,  it  has  neyer  been  doubted  that  Congress  had  au- 
thority to  establish  corporations  within  the  territorial  govern- 
ments. But  this  power  is  derived  entirely  from  implication.  It 
is  assumed  as  an  incident  to  the  principal  power.  If  it  may  be 
assumed  in  that  case  upon  the  ground  that  it  is  a  necessary  means 
of  carrying  into  effect  the  power  expressly  granted,  why  may  it 
not  be  assumed  in  the  present  case  upon  a  similar  ground  ? 

But  it  is  said,  that  the  end,  or  principal  means,  may.  be  sove- 
reign, and  still  Congress  is  not  at  liberty  to  use  any  subordinate 
means  it  chooses  :  it  has  not  a  sovereign  discretion  to  adopt  all 
•r  any  means.  The  means .  or  law  must  be  an  absolutely  neces- 
sary means  or  law. 

It  is  readily  admitted  tifat  there  must  be  a  relation  in  the  na- 
ture,and  fitness  of  things,  between  the  means  used  and  the  end 
to  be  accomplished.  But  the  question  is,  whether  the  necessity 
which  will  justify  a  resort  to  a  certain  mean,  must  be  an  absolute, 
indispensable,  inevitable  necessity  ?  The  power  of  passing  all 
laws  necessary  and  proper  to  carry  into  effect  the  other  powers 
specifically  grantexi,  is  a  pciitical  power.  It  is  a  matter  of  legisla- 
tive discretion,  and  those  who  are  to  exercise  it  have  a  wide  range 
of  choice  in  selecting  means.  In  its  exercise,  the  mind  must 
compare  different  means  with  each  other.  It  addresses  itself  to 
a  deliberative  assembly  empowered  to  accomplish  certain  general 
objects  by  what  it  deems  the  most  appropriate  means.  In  the 
choice  of  these  means  a  considerable  latitude  would  be  allowed. 
In  accomplishing  a  political  object,  the  mind  is  employed  -in  a 
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selection  of  means.  But  absolote  necessity  excludes  all  chtAce. 
The  necessity  which  is  required,  can  never  be  the  subject  of 
mathematical  demonstration.  It  is  a  question  of  political  acd 
moral  science,  in  which  moral  certainty  only  can  be  arrived  si. 
It  is  the  peculiar  province  of  a  legislative  assembly  to  judge  of 
such  questions.  Congress  is  appointed  for  that  purpose.  It 
tlone  has  the  fit  meant  of  inquiry  and  decision.  The  security 
against  abuse  is  to  be  found  in  the  constitution  and  nature  of  the 
government,  in  its  popular  character  and  structure. 

To  make  the  valicUty  of  a  law  depend  upon  the  more  or  less 
of  necessity  for  passing  it,  would  be  absurd  and  ndicalous.  A 
law  would  never  be  sure  of  validity.  The  judiciary  has  no 
means  of  determining  by  such  a  criterion.  Even  absolute  ae* 
cessity  cannot  be  judged  of  here ;  stifl  less  can  practical  necessity 
he  determined  in  a  judicial  forum.  The  natural  place  for  the 
inquiry  is  in  the  legislature,  where  a  comparison  of  different 
means  may  be  instituted.  Not  that  the  legislature  is  at  liberty  to 
adopt  any  and  all  means.  It  cannot  adopt  prohibited  means.  The 
judiciary  must  see  that  what  is  done  is  not  a  mere  evasive  pretext 
for  usurping  substantive  powers  not  intended  to  be  granted. 
-  For  this  purpose  it  must  inquire  whether  the  means  assumed 
have  a  connexion  and  relation  in  the  nature  ftnd  fitness  of  things 
with  the  end  to  be  accomplished.  The  vast  variety  of  possible 
means  excludes  the  practicability  of  judicial  determination  of 
the  fitness  and  policy  of  a  particular  mean.  It  is  sufficient  diat  it 
does  not  appear  to  be  violently  and  unnaturally  forced  into  the 
service,  or  fraudulently  assumed,  in  order  to  usurp  a  new  substan- 
tive power  of  sovereignty.  The  criterion  of  absolute  necessity 
would  drive  Congress  to  the  exercise  ot  the  feeblest  means  only. 
The  true  rule,  therefore,  must  be,  the  use  of  such  means  as  are 
adapted  to  efiect  the  object  in  the  most  advantageous  manner  for 
the  general  purposes  of  the  constitution,  with  a  discretion  in  Con- 
gress to  judge  of  that  question. 

The  doctrine  of  implied  powers  is  stated  by  the  ajithors  of  the 
Federalist  in  this  way:  '<  Shall  the  Union  be  constituted  the 
guardian  of  the  common  safety  ?  Are  fleets,  and  armies,  and 
revenues,  necessary  to  this  purpose  ?  The  government  of  the 
Union  must  be  empowered  to  pass  all  laws,  and  to  make  all 
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regubtions  which  have  relation  to  th«Ri.'^  No.  23.    <<  It  must, 
in  shorty  possess  all  the  means  and  have  a  right  to  resort  to  all 
the  methods  of  executing  the  powers  with  which  it  is  entrusted, 
that  are  possessed  hy  the  government  of  the  particular  States." 
No.  16.     The  subject  is  more  fully  discussed  in  the  44th   No.^ 
where  in  considering  the  clause  hy  which  Congress  has  power 
to  make  all  laks  necessary  and  proper  for  carrying  into  efieat 
the  other  powers  granted,  it  is  said,  <'  Had  the  constitution  been 
silent  on  this  head,  there  can  be  no  doubt  that  all  the  particular 
powers  requisite  as  means  of  executing  the  general  powers,  would 
have  resul^d  to  tl^e  government  by  unavoidable  implication.   No 
axiom  IS  more  clearly  established  in  law,  or  in  reason,  that  where- 
ever  the  end  id  required,  the  means  are  authorized ;  wherever  a 
general  power  to  do  any  thing  is  given,  every  particular  power  ne- 
cessary for  doing  it,  is  included."     And  yet  we  are  told  that  the 
framers  of  the  constitution  did  not  understand  their  own  work, 
and  that  this  grant  of  means  excludes  all  such  as  are  not  strictly 
and  absolutely  necessary.     But  it  is  certain  that  this  clause  is  not 
restrictive.    It  professes  to  give  capacity,  not  to  take  it  away.  It 
did    neither  the  orie  nor  the  other.    It  was  merely  inserted  ez 
abundemti  cauiela :  and  if  now  appears  to  have  been  wisely  done, 
as  the  implied  powers  are'  denied  to  exist.     It  has  already  been 
shown  what  is  the  general  theory  it  was  intended  to  enforce.     It 
will  be  as  easy  to  show  that  the  clause  is  in  exact  conformity 
with  that  tlieory. 

Compare  these  terms  as  they  are  used  in  that  part  of  the  con- 
stitution now  in  question,  with  th^  quali^ed  manner  in  which  they 
are  used  in  the  10th  section  of  the  same  article.  In  the  latter, 
it  is  provided  tliat  <'  No  State  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts,  or  duties  on  imports  or  exports,  except 
what  may  be  ahsohUely  necessary  for  executing  its  inspection 
laws."  In  the  clause  in  question,  <<  Congress  is  invested  with  the 
power  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  ekecution  the  foregoing  powers,''  &c.  There  is 
here  then,  no  qualification  of  the  necessity.  It  need  not  be  ab- 
solute. It  may  be  taken  in  its  ordinary  grammatical  sense. 
The  word  necessary y  standing  by  itself,  has  no  inflexible  mean- 
ing^; it  is  used  in  a  sense  more  or  less  strict,  according  to  the  sub- 
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ject.  This,  like  many  other  words,  has  a  prirattiTe  sense,  and 
another  figurative  and  more  relaxed.  It  may  be  qualified  by 
the  addition  of  adverbs  of  diminution  6r  enlargement,  such  as 
very^  indispensably y  more^  Ussy  or  absolutely  necessary ;  wfatdi 
last  is  the  sense  in  which  it  is  used  in  the  10th  section  of  the 
same  article.  But  that  it  is  not  always  used  in  this  strict  and 
rigorous  sense,  may  be  proved  by  tracing  its  definition  and  ety- 
mology in  every  human  language. 

If  then  all  the  powers  of  the  national  government  are  sove- 
reign and  supreme ;  if  the  power  of  incorporation  is  incidental, 
and  involved  in  the  others  ;  if  the  decree  of  political  necessity 
which  will  justify  a  resort  to  a  particular  means  to  carry  into 
effect  the  general  powers  of  the  government,  can  never  be  a  cri- 
terion of  judicial  determination,  but  must  be  left  to  i^blative 
discretion-^t  only  remains  to  inquire,  whether  .  a  Bank  has  a 
natural  and  obvious  connexion  with  other  express  or  implied 
powers,  so  as  to  become  a  necessary  and  proper  mean  of  cany- 
ing  them  into  execution. 

A  Bank  might  be  established  as  a  branch  of  the  public  admi- 
nistration without  incorporation.  The  government  might  issue 
paper  upon  the  credit  of  the  public  faitli  pledged  for  its  rrdemp- 
tion,  or  upon  the  credit  of  iu  property  and  funds:  'Let  the  oA 
fice  where  this  paper  is  issued)  be  made  a  place  of  deposit  for 
the. money  of  individuals  and  authorise  its  officers  to  ^sooimt, 
and  a  Bank  is  created.  It  only  wants  the  forms  of  incorporadon. 
But  surely  it  will  not  be  pretended  that  clothing  it  with  these 
forms  would  make  such  an  establishment  unconstitutional.  In 
the  Bank  which  is  actually  established  and  incorporated,  die 
United  States  are  joint  stockholders  and  appoint  joint  directors; 
the  secretary  of  the  treasury  has  a  supervising  authority  over  its 
affairs;  it  is  bound,  upon  his  requisition,  to  transfer  the  funds  of 
the  government  wherever  they  may  be  wanted ;  it  performs  all 
the  duties  of  commissioners  of  the  loan-office ;  it  is  bound  to 
loan  the  government  a  ceftain  amount  on  demand  ;  its  notes  are 
receivable  in  payment  of  public  debts,  duties,  and  taxes ;  it  is 
intimately  connected,  according  to  the  usage  of  the  whole  world, 
with  the  power  of  borrowings  money,  and  with  all  the  financial 
operations  of  the  government    It  is  especially  connected  with 
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the  power  of  laying  and  collecting  taxes.  That  power  implies 
the  authority,  hot  only  to  impose  the  tax,  but  to  prescribe  in  what 
medium  it  «hall  be  paid,  and  fo  adopt  measures  which  may  pro- 
duce ability  to  pay  with  promptitude.  Times  may  exist,  and 
have  existed,  when  it  would  be  impossible  to  collect  the  taxes  in 
specie,  and  the  national  government  would  be  compelled  to  receive 
the  paper  of  State  Banks,  which  Bank?  refused  to  pay  specie,  and 
were  wholly  irresponsible  to  that  government.  There  may  be 
many  emergencies,  such  as  inisurrection,  sudden  war,  or  invasion, 
when  the  aid  of  a  great  monied  corporation  would  be  essentially 
necessary.  The  resources  derived  from  taxation  are  only  suited 
to  the  ordinary  state  of  things.  The  government  must  occa- 
sionally resort  to  loans. 

The  establishment  of  such  a  corporation  is  also  closely  con- 
nected with  the  power  to  coin  mnney,  and  regulate  the  value 
thereof,  and  of  foreign  coin,  and  to  regulate  foreign  commerce 
and  that  between  the  States ;  especially  when  it  is  considered 'that 
the  States  are  prohibited  from  coining  money,  emitting  bills  of 
credit,  or  making  any  thing  but  gold  and  stiver  coin,  a  tender  in 
the  payment  of  debts,  ft  provides  a  circulating  medium  by 
which  foreign  commerce  and  that  between  the  States  may  be 
more  conveniently  carried  on,  and  exchanges  facilitated.  It  is 
true,  there  are  State  Banks  mcorporated  by  which  a  circu- 
lating medium  to  a  certain  extent  is  provided.  But  that  only  di- 
minishes the  quantum  of  necessity.  Besides,  there  is  danger 
that  this  power  of  establishing  local  Banks  may  be  abused. 
Some  of  the  States  have  already  created  Banks  with  the  pledge 
of  their  own  public  credit  for  the  redemption  of  the  notes  issu- 
ed. This  seems  to  be  within  the  constitutional  prohibition  as  to 
bills  of  credit,  and  certainly  Congress  may  counteract  the  evils 
of  these  local  currencies  by  a  national  currency,  ft  is  more  in 
the  spirit  of  the  constitution  that  Congress  should  influence  the 
medium  of  commerce,  the  substftute  of  coin,  than  that  the  States 
should  control  it,  who  are  forbidden  from  coining  or  from  issuing 
paper  money. 

It  is  also  connected  with  the  power  of  making  all  needful  re- 
gulations  for  the  government  of  the  territory  and  other  property  ' 
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of  the  United  Sutcs.  If  they  oiaj  ctstabluh  a  corporation  ta 
regulate  their  territory^  they  may  establish  one  to  r^ulaie  thnr 
property,  f  heir  treasure  is  their  property,  and  may  be  invested 
in  this  mode,  h  is  put  in  as  a  joint  stock  in  partnership ;  bat 
not  for  the  purpose  of  carrying  on  the  trade  of  banking  as  one 
of  the  ends  for  which  the  government  was  establisbed  ;  bnt  only 
as  an  instrument  or  means  for  executing  its  sovereign  political 
powers.  This  Instrument  could  be  rendered  eliectnal  for  thb 
purpose  in  no  other  way  than  by  mixing  the  property  of  indivi- 
dusds  with  that  of  the  public.  The  Bank  could  not  oUierwise 
acquire  a  credit  for  its  notes. 

But  the  greatest  and  only  question  of  real  difficulty  in  the 
cause,  is  that  which  respects  the  assumed  r^ht  of  the  States  Id 
tax  this  Bank  thus  esublished  by  Congress  as  an  instrumeat  to 
give  effect  to  the  general  powers  of  the  government 

This  IS  a  question  comparatively  of  no  importance  to  the  indi* 
vidual  States,  but  of  vital  importance  to  the  Union.  Deny  lUs 
exemption  of  the  Bank,  and  what  is  the  consequence  ?  There  is 
no  express  provision  in  the  constitution,  which  exempts  any  of 
the  national  institutions  or  property  from  taxation  by  the  States. 
It  is  only  by  implication  that  the  army,  and  navy,  and  treasure,  and 
judicature  of  the  Union,  are  exempt  from  State  taxation.  Yec  they 
are  practically  exempt ;  and  they  must  be,  or  it  would  be  in  the 
power  of  any  one  State  to  destroy  their  use.  Whatever  the  United 
States  have  a  right  to  do,  the  individual  States  have  no  right  to 
undo.  Ail  the  sovereign  powers  of  Congress,  whether  express 
or  implied,  are  upon  a  level.  Its  power  to  establish  a  Bank, 
like  its  other  powers,  b  supren^e,  or  it  would  be  nothing.  Rising 
out  of  an  exertion  of  paramount  authority,  it  cannot  be  subject 
to  any  other  power.  Such  a  power  in  the  States,  as  that  now  con- 
tended for,  is  manifestly  repugnant  to  the  power  of  Congress ; 
since  a  power  to  establish,  implies  a  power  to  continue  and  pre- 
-serve.  There  is  a  manifest  repugnancy  between  the  power  of 
Marylatid  to  tax,  and  the  power  of  Congress  to  preserve,^ this  in- 
stitution. A  power  to  build  up  what  another  may  pull  down  at 
pleasure,  is  a  power  which  may  provoke  derlsiotti  but  can  do 
nothing  else*  ' 
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But  we^are  told  that  it  is  enough  for  the  State  to  show  its  co- 
equal taiing  power  on  internal  objects.  The  equality  of  that 
power  is  not  denied ;  but  it  is  nothing  to  the  purpose  of  the  argu- 
menty  because  this  case  is  an  exception  out  of  it.  The  concur- 
rent power .  of  the  States  to  tax  is  consistent  with  the  power  of 
Congress  to  tax  the  same  objects.  There  is  no  repugnancy.  But 
the  exemption  now  insistiKi  on  is  an  exception  by  reason  of  evi- 
dent inciimpatibiiity.    It  is  an  exception, 

1.  Because  the  tax  operates  upon  the  UgisUUivt  faculty  nf 
Ctmgress*  It  is  a  tax  upon  the  charter  or  law.  It  is,  or  may  be 
(in  the  discretion  of  the  State)  a  prohibition  against  the  exercise 
of  legislative  power. 

2.  Because  it  operates  upon  the  public  or  national  propeiiy^o 
far  as  it  operates  upon  property  at  all. 

Are  there  no  exceptions  out  of  the  internal  taxing  power  of 
the  States,  because  the  taxing  power  of  Congress  on  those  ob- 
jects is  not  exclusive  ?  All  that  can  be  said  is,  that  the  cihequai 
taxing  pamer  of  Congress  does  not  make  an  exception  in  this 
case.    It  is  still  a  question  whether  any  other  consideration  does. 

If  the  States  may  lay  a  tax  upon  the  Bank  to  the  amount  pro- 
vided in  this  act  of  Maryland,  they  may  lay  a  tax  to  any  amount. 
If  they  may  tax  for  revenue,  they  may  lay  a  tax  amounting  to  a 
prohibition  under  the  pretext  of  revenue.  The  law  now  in  ques- 
tion acts  directly  on  the  operations  of  the  Bank,  and  tnay  destroy 
it.  There  is  no  limitation  or  check  in  this  respect,  but  in  the 
discretion  of  the  State  l^islature.  That  discretion  cannot  be 
controlled  by  the  national  legislature.  Whenever  the  local  coun- 
cils of  Maryland  will  it,  the  Bank  must  be  expelled  from  that 
State.  What  one  State  can  do,  all  can  do.  If  one  national  in- 
stitution may  be  destroyed  in  this  manner,  all  may  be  destroyed 
in  the  same  manner.  A  right  to  tax  without  limit  or  control,  is 
essentially  a  power  to  destroy.  If  this  power  to  tax  the  national 
property  and  institutions  exists  in  the  State  of  Maryland,  it  is 
unbounded  in  extent.  There  can  be  no  check  upon  It,  either  by 
Congress  or  the  people  of  the  other  States. 

Is  there  then  any  intelligible,  fixed,  defined  boundary  of  this 
taxing  power  ?  If  any,  it  must  be  found  in  the  controlling  au- 
thority of  this  Court.    If  it  does  not  exist  here,  it  is  a  nonentity. 
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Bat  the  Coart  cannot  lay  what  is  an  abusei  and  what  is  a  \tffi6' 
mau"  use  of  the  power.  The  legislative  intention  may  be  so 
masked,  as  to  defy  the  scrutiny  of  the  Court.  How  will  the 
Court  ascertain,  d  priori^  that  a  given  amount  of  tax  will  cmsk 
tlie  Bank  ?  It  is  essentially  a  question  of  political  economyi  and 
there  are  always  a  vast  variety  of  facts  bearing  upon  it.  The 
facts  may  be  mistaken.  Some  important  considerations  belcuD^ 
ing  to  the  subject  may  be  kept  out  of  sight.  They  must  ail  vary 
with  times  and  circumstances.  The  result,  then,  must  determine 
whether  the  tai  is  destructive.  But  the  Bank  may  linger  on  for 
some  time,  and  that  result  not  be  known  until  the  work  of  de- 
struction is  consummated.  A  criterion  which  has  been  proposed, 
is  to  see  whether  the  tax  has  been  laid  impartially  upon  the  Slate 
Banks,  as  well  as  the  Bank  of  the  United  States.  Even  tins  is  an 
unsafe  test ;  for  the  State  governments  may  wish  and  intend  to 
destroy  their  own  banks.  The  existence  of  any  national  instito- 
tion  ought  not  to  dep«'nd  upon  so  frail  a  security.  But  tlie  tax 
now  in  question,  is  levelled  exclusively  at  the  Branch  of  the  United 
States  Bank,. established  in  Maryland.  There  is,  in  point  of  fact, 
a  branch  of  no  other  Bank  within  that  State,  and  there  can  )e- , 
'  gaily  be  no  other.  It  is  a  fundamental  article  6{  the  State  con- 
stitution of  Maryland,  that  taxes  shall  operate  on  all  the  citizens^ 
impartially  and  uniformly,  in  proportion  to  their  property;  with 
the  exception,  however,  of  taxes  laid /or  poUticai  purposes*  TUs 
is  a  tax  laid  for  a  political  purpose ;  for  the  purpose  of  destroy- 
ing a  great  institution  of  the  national  government ;  and  if  it  were 
not  imposed  for  that  purpose,  it  would  be  repugnant  to  the  State 
constitution — as  not  being  laid  uniformly  on  all  the  citizens  m 
proportion  to  their  property.  So  that  the  legislature  cannot  dis- 
avow this  to  be  its  object,  without  at  the  same  time  confessing  a 
flagrant  violation  of  the  State  constitution.  Compare  this  act 
with  that  of  Kentucky,  which  is  yet  to  come  before  the  Court, 
and  the  absolute  necessity  of  repressing  such  attempts  in  their 
infancy  will  be  evident.  Admit  the  validity  of  the  Maryland 
tax,  and  that  of  the  Kentucky  law  follows  inevitably.  How  can 
it  be  said  that  the  office  of  discount  and  deposit  in  Kentucky 
cannot  bear  a  tax  of  sixty  thousand  dollars  per  annum,  payable 
monthly  ?  Probably  it  could  not ;  but  judicial  certainty  is  essen- 
tial ;  and  the  Court  has  no  means  of  arriving  at  that  certainty. 
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There  is^  then,  here  an  absolute  repugnancy  of  power  to  power. 
We  are  not  bound  to  show  that  the  particular  exercise  of  the 
p<»wer  in  the  present  case^  is  absolutely  repugnant.  It  is  sufficient 
to  show  that  the  same  power  may  be  thus  exercised. 

Judicial  proceedings  are  practically  a  subject  of  taxation  in 
many  countries,  and  in  some  of  the  States  of  this  Union.  The 
States  are  not  expressly  prohibited  in  the  constitution  from  taxing 
thi*  judicial  proceedings  of  the  United  States.  Yet  such  a  pro- 
hibition must  be  implied^  or  the  administration  of  justice  in  the 
national  Courts  might  be  obstructed  by  a  prohibitory  tax.  But 
such  a  tax  is  no  more  a  tax  on  the  legislative  faculty  of  Congress 
than  this.  The  Branch  Bank  in  Maryland  is  as  muc^  an  institu* 
tion  of  the  sovereign  power  of  the  Union,  as  the  Circuit  Court 
of  Maryland.  One  is  establbhed  in  virtue  of  an  implied  power ; 
the  other  by  an  express  authority ;  but  both  are  equal  and  equally 
supreme.  The  Bank  and  Its  branches  are  no  more  within  the 
jurisdiction  of  the  States  than  the  Courts  of  the  Union.  All  the 
property,  and  all  the  institutions  of  the  United  States,  are,  con- 
structively, without  the  local,  territorial  jurisdiction  of  the  indi- 
vidnal  States,  in  every  respect  and  for  every  purpose,  including 
that  of  taxation.  And  why  is  it  that  the  judicial  tribMnals  are 
not  within  the  local  jurisdiction  of  the  States  ?  Because  it  would 
defeat  the  power  to  establish  them.  Their  exemption  from  that 
jurisdiction  is  entirely  matter  of  c<>nstrtiction  and  implication. 
The  Courts  of  the  Union  ^e  pammount  to  the  power  of  taxa- 
tion in  the  States,  because  they  might  be  crushed  by  any  Sute 
thai  quarrelled  with  them.  The  same  reason  applies  to  the  case 
of  the  Bank.  The  immunity  must  extend  to  this  case,  because 
the  power  of  taxation  imports  the  power  of  taxation  for  the  pur- 
pose of  prohibition  and  destruction.  Tlie  Bank  is  as  much  a  na- 
tional institution  and  an  instrument  of  government  for  fiscal  poi^ 
poses,  as  the  Courts  ^re  for  judicial  purposes.  They  both  proceed 
from  the  supreme  power,  and  equally  claim  its  protection.  There 
is  the  same  necessity  for  rescuing  them  both  from  the  taxh»g  pow- 
€r  of  the  States.  A  tax  by  the  States  would  have,  or  might  have, 
the  same  mischievous  effects  on  either.  And  if  a  tax  ewr  so 
light  were  to  be  unposed  by  a  Stale,  upon  the  Courts  of  the 
Union,  would  it  be  submitted  to,  because  it  was  light  ?  or  because 
It  wail  laid  at  the  same  time  upon  the  State  Courts  ? 
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There  ii  in  all  these  cases  extra-territorialif  j,  so  for  as  is  oe^ 
cessary  to  give  full  effect  to  the  power  to  which  the  inadtaikMi 
owes  its  being.  The  immonity  of  foreign  public  veaaeb  fron 
local  jurisdiction,  whether  State  or  national,  was  estmblialied  is 
the  case  of  the  Exchange,  not  upon  positive  municipal  law,  nor 
upon  the  conventional  law  ;  but  it  was  implied  fron  the  usage  at 
nations,  and  the  necessity  of  die>case.  It  was  implied  ap<Hi  the 
same  ground  with  the  fiction  which  exempts  a  foreign  soTereigB, 
or  his  minister,  from  the  local  jurisdiction.  If  in  fav  oor  of  foreign 
governments,  such  an  edifice  of  exemption  has  been  bwlt  up,  bh 
dependent  of  the  letter  of  the  constitution,  or  of  any  other  writ- 
ten law,  shall  not  a  similar  edifice  be  raised  on  the  same  fooiida* 
tions  for  the  security  of  our  own  national  govemmoit?  If  a  lb- 
reign  ship  of  war,  or  foreign  troops,^  coonng  into  the  territofy  of 
the  country,  by  permission,  would  be  exempt  firom  the  local  ja- 
risdiction,  shall  not  the  army,  and  navy,  and  fiscal  institutioiis  of 
the  Union  be  equally  exempt  ? 

These  analogies  show  that  there  may  be  exemptions  firom 
State  jurisdiction  which  are  not  detailed  in  the  codstitutioii,  bat 
arising  out  of  general  considerations*  If  Congress  has  power  to 
do  a  particular  act,  no  State  can  impede,  retard,  or  burden  ic  If 
some  of  the  powers  of  Congress  necessarily  involve  incompati- 
bility with  the  taxing  power  of  the  States,  this  power  su^  ie  in- 
compatible. This  is  incompatible ;  for  a  power  to  impose  a  tax 
ad  klnium  upon  the  notes  of  the  Eaiik  b  a  power  to  repeal  the 
law  by  which  the  Bank  was  created.  The  Bank  cannot  be  use- 
ful, it  cannot  act  at  all  unless  it  issues  notes.  If  t|ie  present 
tax  does  not  disable  the  Bank  from  issuing  its  notes,  anodier 
may ;  and  it  is  the  authority  itself  which  is  questioned  as  beiag 
entirely  repugnant  to  the  power  which  established  and  pre- 
serves the  Bank.  Two  powers  thus  hostile  and  iocompatihle 
cannot  co -exist* 

Though  every  State  in  the  Union  may  impose  a  stamp  tax, 
yet  no  State  can  impose  a  stamp  tax  upon  the  judicial  proceed- 
ings, the  public  records,  the  custom-house  papers  of  the  United 
States.  But  there  b  no  such  express  exception  to  the  general  tax- 
ing power  of  the  Stales  contained  in  the  constitution.  It  stands 
upon  plain  implication.  It  arises  from  die  general  nature  of  the 
governmeot|  and  from  the  prindple  of  the  supremacy  of  the  na- 
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tloDal  powers^  and  the  laws  made  to  execute  them,  over  the  State 
authoritietjmd  State  laws. 

It  is,  howevt^r,  objected  that  the  act  of  Congress  incorporating 
the  Bank  withdraws^propertj  from  taxation  by  the  State,  which 
would  be  otherwise  liable  to  State  taxation.  The  answer  is,  that  it  is 
inunaterfal  if  it  does  thus  withdraw  certain  property  from  State 
taxation,  if  Congress  had  authority  to  establish' the  Bank  ;  since 
the  power  of  Congress  is  supreme.     But  in.  fact,  it  withdraws 
nothing  from  the  mass  of  taxable  property  in   Maryland,  which 
that  Sute  could  tax.    The  whole  capital  of  the  Bank  belonging 
to  private  stockholders  is  drawn  from  every  State  in  the  Union, 
and  the  stock  belonging  to  the  United  States  previously  consti- 
tuted a  part  of  the  public  treasure.     Neither  the  stock  belonging 
to  citiaens  of  olher  Stati*8,  nor  the  privileged  treasure  of  the  Uni- 
ted States  mixed  up  with  this  private  property,  were  previously 
liable  to  taxation  m  Maryland  ;  and  as  to  the  stock  belonging  to 
its  own  chisens,  it  still  continues  liable  to  State  taxation,  as  a 
portion  of  their  individual  property,  in  common  with  all  the  cither 
private  property  In  the  State.     The  establishment  of  the  Bank, 
so  far  from  withdrawing  any  thing  from  taxation  by  the  States, 
brings  something  into  MaryUind  which  the  State  may  taxr ,  The 
charter  creates  the  capital  stock,  which  is  the  thing  taxed :  and  as 
to  its  dividends,  so  &r  as  they  belong  to  dtisens  of  Maryland, 
they  will  fall  within  the  grasp  of  taxation  in  due  season  when 
separated  from  the  insUtotion.    But  this  tax  has  no  reference  to 
any  thing  but  the  Institution. 

But  what  if  it  does  withdraw  property  from  State  taxation  ? 
The  materials  of  which  the  ships  of  war  belonging  to^the  United 
States  are  constructed  were  previously  liable  to  State  taxation. 
But  the  instant  they  are  converted  into  public  property  for  the 
public  defence,  th^y  cease  to  be  subject  to  State  taxation.  So 
money  paid  to  the  government  of  the  United  States  in  duties  and 
taxes  is  withdrawn  from  State  taxation.  Here  the  treasure  of 
the  United  States  and  that  of  individuals,  citizens  of  Maryland 
and  of  other  States,  nre  undistinguishably  confounded  in  the 
capital  stock  of  this  great  national  institution,  which,  it  has  been 
before  shown,  could  be  made  useful  as  an  instrument  of  finance 
in  no  other  mode  than  by  thus  blending  together  the  property  of 
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the  government  and  of  private  merchants.  This  partnership  is. 
therefore,  one  of  necessity  on  the  part  of  the  United  States. 
Cither  this  tai  operates  upon  the  franchise  of  the  B»nk,  or  upon 
its  property.  If  apon  the  former,  then  it  comes  directly  in  cm- 
flict  with  the  exercise  of  a  great  sovereign  authority  of  Congress : 
if  upon  the  latter,  then  it  is  a  tax  upon  the  property  of  the  United 
States ;  since  the  law  does  not,  and  cannot,  in  imposing  a  scainp 
tax,  distingubh  between  their  property  and  that  of  individoais. 

But  it  is  said  that  Confp'ess  possesses  and  has  exercised  die 
unlimited  authority  of  taxing,  the  State  Banlcs ;  and  therefore,  the 
States  ou^ht  to  have  a  correspondent  right  to  tax  the  Bank  of  the 
United  States.  The  answer  to  this  objection  is,  that  in  taxing 
the  State  Banks,  the  States  in  Congress  assembled,  exercise  tiieir 
power  of  taxation.  Congress  exercises  the  power  of  the  People. 
The  whole  acts  on  the  whole.  But  the  State  tax  is  a  part  acting 
on  the  whole.  Even  if  the  two  cases  were  precisely  the  same, 
the  consequence  would  be  rather  to  exempt  the  Stale  Banks 
from  federal  taxation,  than  to  subject  the  national  Bank  to  taxa- 
tion by  a  particular  State.  But  the  State  Banks  are  not  machines 
essential  to  execute  the  powers^  of  the  Stale  sovereignties,  and, 
therefore,  such  a  consequence  cannot  follow.  The  people  af  the 
Union,  and  the  sovereignties  of  the  several  States,  have  no  con- 
trol over  the  taxing  power  of  a  particular  State.  But  they  bave 
a  control  over  the  taxing  power  of  the  United  States,  in  the  re- 
sponsibility of  the  members  of  the  House  of  Representatives  to 
the  people  of  the  State. which  sends  them,  and  of  the  Senators  to 
the  legislature  by  whom  they  are  chosen.  But  there  is  no  cor- 
respondent responsibility  of  the  local  legislature  of  Maryland, 
for  example,  to  the  people  of  the  other  States  of  the  Union.  Hie 
people  of  the  other  States  are  not  represented  in  the  legislature 
of  Maryland,  and  can  have  no  control,  directly  or  indirectly,  over 
its  proceeding.  The  legislature  of  Maryland  is  responsible  on- 
ly to  the  people  of  that  State.  The  national  government  can 
withdraw  nothing  from  the  taxing  power  of  the  States,  which  is 
not  for  the  purpose  of  national  benefit  and  the  common  welfare, 
and  within  its  defined  powers.  But  the  local  interests  of  the 
particular  States  are  in  perpetual  conflict  with  the  interests  of  the 
Union ;  which  shows  the  danger  of  adding  increased  power  to  tbe 
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partial  views  and  local  prejudices  of  the  States.  If  the  tax 
imposed  by  this  law  be  not  a  tax  on  the  propetty  of  the  Unit«'d 
States,  it  is  not  a  tax  on  any  property ;  and  it  must,  consefiuenfiyi 
be  a  tax  on  the  faculty  or  franchise.  It  is  then  a  tax  on  the  (egis- 
lative  faculty  of  the  Union,  on  the  charter  of  the  Bank.  It  im- 
poses a  stamp  duty  upon  the  notes  of  the  Bank,  and  thus  stops 
the  very  source  of  its  circulation  and  life.  It  is  as  much  a  direct 
interference  with  the  legislative  faculty  of  Congress,  as  w(»uid  be 
a  tax  on  patents,  or  copy-rights,  or  custom-house  papers,  or  judi- 
cial proceediags. 


N^-  VII. 


SPEECH  ON  THE  MISSOURI  QUESTION. 


As  I  am  not  a  very  frequent  speaker  in  this  Assembly,  and 
have  shown  a  desire,  I  trust,  rather  to  listen  to  the  wisdom  of 
others  than  to  lay  claim  to  superior  knowledge  by  undertaking 
to  advise,  even  when  advide,  by  being  seasonable  in  point  of 
time,  might  have  some  chance  of  being  profitable^  you  will,  per- 
haps, bear  with  me  if  1  venture  to  trouble  you  once  more  on 
that  eternal  subject  which  has  lingered  here,  until  all  its  natural 
interest  is  exhausted,  and  every  topic  connected  with  it  is  literally 
worn  to  tatters.  I  shall,  I  assure  you,  Sir,  speak  with  laudable 
brevity — not  merely  on  account  of  the  feeble  state  of  my  health, 
and  from  some  reverence  for  the  laws  of  good  taste  which  for- 
bid me  to  speak  otherwise,  but  also  from  a  sense  of  justice  to 
those  who  honour  roe  with  their  attention.  My  siatle  purpose, 
as  I  suggested  yesterday,  is  to'  subject  to  a  friendly,  yet  close  ex- 
amination, some  portions  of  a  speech,  imposing  certainly  on  ac- 
count of  the  distinguished  quarter  from  whence  it  came— not 
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Vfry  imposfiif  (if  f  maj  so  sai .  without  departing  from  tint 
respect  which  I  sincerel)  f<*el  and  intend  to  manifi^t  ibr  ettuneat 
abilities  and  long  experience)  for  any  other  reason. 

I  believe,  Mr.  President  that  1  am  about  as  likely  to  retract 
«D  opinion  which  I  have  formed,  as  any  member  of  this  Body, 
who,  being  a  lover  of  truth,*  inquires  after  it  with  diligence  be- 
fore he  imagines  that  he  has  found  it ;  but  I  suspect  that  we  are 
all  of  us  so  constituted  as  that  neither  argument  nor  declamation, 
levelled  against  recorded  and  published  decision,  can  easily  dis- 
cover a  practicable  avenue  through  which  it  may  hope  to  reach 
either  our  heads  or  our  hearts  I  mention  this,  lest  it  may  excite 
surprise,  when  I  take  the  liberty  to  add,  that  the  speech  of  the 
honourable  gentleman  from  New-Vork,  upon  the  great  subject 
with  which  it  was  principally  occupied,  has  left  me  as  great  an 
infidel  as  it  found  me.  It  is  possible,  indeed^that  if  I  bad  had  the 
good  fortune  to  hear  that  speech  at  an  earlier  stage  of  this  de- 
bate>  when  all  was  fresh  arid  new,  although  1  feel  confident  that 
the  antdysis  which  it  contained  of  the  constitution,  illustrated  as 
it  was  by  historical  anecdote  rather  than  by  reasoning,  would 
have  been  just  as  iinsHtisfactory  to  me  then  as  it  is  itoier,^  might 
not  have  been  altogether  immoved  by  those  warnings  of  ap- 
proaching evil  which  it  seemed  to  intimate,  especially  when  taken 
in  connexion  with  the  observations  of  the  same  honourable  gen- 
tleman on  a  preceding  da>,  ^Uhat  delays  in  disposing  of  this 
^'  subject,  in  the  manner  he  desires,  are  dangerous,  and  that  we 
'*  stand  on  slippery  ground.^'y  I  must  be  permitted,  howeveri 
(speaking  only  for  myself,)  to  say,  that  the  hour  of  dismay  is 
passed.  I  have  heard  the  tones  of  the  larum  bell  on  all  sides, 
until  thev  hnve  become  familiar  to  my  ear,  and  have  lost  their 
-power  to  appal,  if,  indeed,  they  ever  possessed  iL  Notwith. 
standing  occa^iional  appearances  of  rather  an  unfavourable  des- 
cription, I  have  long  since  persuaded  myself  that  the  Missamri 
Queftiofiy  as  it  is  called,  might  be  laid  to  rest,  with  innocence 
and  safety,  by  some  conciliatory  compromise  at  least,  by  which 
as  is  our  duty,  we  might  reconcile  the  extremes  of  conflicting 
views  and  feelings,  without  any  sacrifice  of  constitutional  prin  d- 
ple ;  and  in  any  eventj  that  the  Union  would  easily  and  trium- 
phantly emerge  from  those  portentous  clouds  with  which  this 
controversy  is  supposed  to  have  environed  it. 
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I  confess  to  you,  neverthfless,  that  soin<*  of  the  principles  an- 
nonncfHl  by  the  honourable  gt* ntleman  from  "^  ew-York,*  with 
an  explicitness  that  reflected  the  highest  credit  <tn  his  can* 
dor,  did>  when  they  were  first  presented,  startle  me  not  a  little. 
They  were  not  perhaps  entirely  new.  Perhaps  I  had  seen  them 
before  in  some  shadowy  and  doubtful  shape, 

If  shape  it  migbi  be  called,  that  shape  had  none 
DiitinguUhabli'  in  member,  joint,  or  limb. 

But  in  the  honourable  gentleman's  speech  they  were  shadowy 
and  doubtful  no  longer.     He  exhibited  them  in  forms  so  buldly 
^nd  accurately  defined -with  contours  so   distinctly  traced — 
with  features  so  pronounced  ind  striking,  that  1  wjis  unconscious 
for  a  moment  that  they  miglit  be  old  acquaintances.   I  received  ' 
them  as  novi  hospites  within  these   walls,  and  gazed  upon  them 
with  astonishment  and  alarm.  1  have  recovered,  however,  thank 
God,  from  this  paroxysm  of  terror,  although  not  from  that  of 
astonishment.     I  have  sought  and  found  tranquillity  and  courage 
in  my  former  consolatory  faith.     My  reliance  is  that  these  prin- 
ciples will  obtain  no  general  currency ;  for,  if  they  should,  it  re- 
quires no  gloomy  imagination  to  sadden  the  perspective  of  the 
future.     My  reliance  is  upon  the  unsophisticated  good  sense  and 
noble  spirit  of  the  American  people.     1  have  what  I  may  be  al- 
lowed to  call  a  proud  and  --patriotic  trust,  that  they  will  give 
countenance  to  no  principles,  which,  if  followed  out  to  their  ob- 
vious consequences^  will  not  cmly  shake  the  goodly  fabric  of  the 
Union  to  its  foundations,  but  reduce  it  to  a  melancholy  ruin. 
The  people  of  this  country,'  if  I  do  not  wholly  mistake  their 
character,  are  wise  as  well  as  virtuous.    They  know  the  value  of 
that  federal  association  which  is  to  them  the  single  pledge  and 
guarantee  of  power  and  peace.  Their  warm  und  pious  afifections 
will  cling  to  it  as  to  their  only  hope  of  prosperity  and  happiness^ 
in  defiance  o(  pernicioas  abstractions ,  by  whomsoever  inculcated| 
or  howsoever  seductive  and  alluring  in  their  aspect. 

Sir,  it  is  not  an  occasion  like  this,  although  connected,  as  con- 
trary to  all  reasonable  expectation  it  has  been,  with  fearful  and 
disorganizing  theories,  which  would  make  our  estimates,  whether 
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ftnciiiil  or  fomd,  of  Natural  Law,  the  measare  of  civil  ri^ls 
«Dd  political  sovtreigoty  in  the  social  state,  that  can  barm  the 
Union.  It  must,  indeed,  be  a  mighty  storm  that  can  |Mi6h  fraai 
its  moorings  ihis  sacred  ark  of  the  common  safety.  ^It  is  not 
exery  trifling  breese,  however  it  may  be  made  to  sob  and  howl 
in  imitation  of  the  tempest,  by  the  auxiliary  breath  of  the  ao- 
bitious,  the  timid,  or  the  discontented,  that  can  drive  this  gallant 
vessel,  freighted  with  every  thing  that  is  dear  to  ao  Annerican 
bosom,  upon  the  rocks,  or  lay  it  a  sheer  hulk  upon  the  ocean.  *% 
I  may  perhaps  mistake  the  flattering  suggestions  of  hope,  (the 
greatest  of  all  flatterers,  as  we  are  told)  for  the  conclusions  of 
Sober  reason.  Yet  it  is  a  pleasing  error,  if  it  be  an  error,  and 
no  man  shall  take  it  from  me.  I  will  continue  to  cherish  the 
belief,  in  defiance  of  the  public  patronage  given  by  the  hooiiar- 
able  gentleman  from  New-York,  with  more  than  his  ordinarv 
zeal  and  solemnity,  to  deadly  speculations,  which,  invoking  the 
name  of  God  to  aid  their  faculties  for  mischief,  strike  at  aO 
establishments,  that  the  union  of  these  States  is  formed  Co  bear 
up  against  far  greater  shocks  than,  through  all  vicissitudes,  it  is 
ever  likely  to  encounter  fl  will  continue  to  cherish  the  belief 
that,  although  like  all  other  human  institutions  it  may  for  a 
season  be  disturbed,  or  suffer  momentary  eclipse  by  the  transit 
across  its  disk  of  some  malignant  planet,  it  possesses  a  recup^ a- 
tive  force,  a  redeeming  energy  in  the  hearts  of  the  people,  that 
will  soon  restore  it  to  its  wonted  calm,  and  give  it  back  its  accos- 
tomed  splendour.  On  such  a  subject  I  will  discard  all  hysterical 
apprehensions — 1  will  deal  in  no  sinister  auguries— I  will  indulge 
in  no  hypocondriacal  forebodings.  I  will  look  forward  to  the 
future  with  gay  and  cheerful  hope  ;  and  will  make  the  prospect 
smile,  in  fancy  at  least,  until  overwhelming  reality  shall  render 
it  no  longer  possible.^ 

I  have  said  thus  much.  Sir,  in  order  that  I  may  be  understood 
as  meeting  the  constitutional  question  as  a  mere  guestimt  of 
interpretation^  and  as  disdaining  to  press  into  the  service  of  my 
argument  upon  it  prophetic  fears  of  any  sort^however  they  may 
be  countena&ced  by  an  avowal,  formidable  by  reason  of  the 
high  repuiaiion  of  the  individual  by  whom  it  has  been  hazarded, 
of  sentiments  the  most  destructive,  which  if  not  borrowed  ton. 
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are  identical  with,  the  worst  visions  of  the  political  philosophy 
of  France  when  all  the  elements  of  discord  and  misrule  were  let 
loose  upon'  that  devoted  nation./  I  mean  ^^  the  infinite  perfecti- 
*^  bility  of  man  and  his  institutions/'  and  the  resolution  of  every 
thing  into  a  state  of  nature.  I  have  another  motive,  which  at 
the  risk  of  being  misconstrued,  1  will  declare  without  reserve. 
With  my  convictions,  and  with  my  feelings,(l  never  will  consent 
to  hold  confederated  America  as  bound  together  by  a  silken 
Cord^  which  any  instrument  of  mischief  may  sever,  to  the  view 
of  monarchical  foreigners,  who  look  with  a  jealous  eye  upoii  that 
glorious  experiment  which  is  now  in  progress  amongst  us  in 
favour  of  tepublican  freedom.  Let  them  make  such  prophecies 
as  they  will,  and  nourish  such  feelings  as  they  may  :  I  will  not 
contribute  to  the  fulfilment  of  the  former,  nor  tsinister  to  the 
gratification  of  the  latter.) 

Sir,  it  was  but  the  other  day  that  we  were  forbidden,  (properly 
forbidden  I  an  sure,  for  the  prohibition  came  from  you,)  to 
assume  that  there  existed  any  intention  to  impose  a  prospective 
restraint  on  the  domestic  legislation  of  Missouri— a  restraint  to 
act  .upon  it  cotemporaneously  with  its  origin  as  a  State,  and  to 
.continue  adhesive  to  it  through  all  the  stages  of  Its  political  ex- 
istence. We  are  now,  however,  permitted  to  know  that  it  » 
determined  by  a  sort  of  political  surgery  to  amputate  one  of  the 
limbs  of  its  local  sovereignty,  and  thus  mangled  and  disparaged, 
and  thus  only^to  receive  it  into  the  bosam  of  the  constitution, 
/it  is  now  avowed  that,  while  Maine  is  to  be  ushered  into  the 
Union  with  every  possible  demonstration  of  stadious  reverence 
on  our  part,  and « on  hers  with  colours  flying,  and  all  the  other 
graceful  accompaniments  of  honourable  triumph,  this  ill-con- 
ditioned upstart  of  the  West,  this  obscure  foundling  of  a  wilder- 
ness that  was  but  yesterday  the  hunting  ground  of  the  savage,  is 
to  find  her  way  into  the  American  family  as  she  can,  with  an 
humiliating  badge  of  remediless  inferiority  patched  upon  her 
garments,  with  the  mark  of  recent,  qualified  manumission  upon 
her,  or  rather  with  a  brand  upon  her  forehead  to  tell  the  story  ot 
her  territorial  vassalage,  and  to  perpetuate  the  memory  of  her 
evil  propensities^  It  b  now  avowed  that,  while  the  robust  Dis- 
trict of  Maine  i&  tg  be  seated  by  the  side  of  her  truly  respectable 
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parenti  co-ordinate  in  authority  and  honour,  and  if  to  be  dandled 
into  that  power  and  disrnity  of  which  she  d<K*N  not  stand  in  ne^^i 
but  which  undoui^tedly  she  deserves,  Ae  more  infuntine  and 
feet>le  Missouri  is  to  be  repelled  with  harshness,  and  Ibrbidden  to 
come  at  all,  unless  with  the  iron  collar  -^^  ""j^'*'^"  about  her 
neck,  instead  ot  the  civic  crnwriof  republican  freedooi  upon  her 
brows,  and  is  to  be  doomed^  for  ever  Yci  Teacling  strings,  nnleas 
she  will  exchange  thttse  leading  strings  for  shackles.  \ 

I  am  told  that  you  have  the  power  to  establish  this  odious  and 
revolting  distinction,  and  I  am  referred  for  the  proofs  of  that 
power  to  various  parts  of  the  constitution,  but  principally  to 
that  part  of  it  which  authorises  the  admission  of  new  States  into 
the  Union.  I  am  myself  of  opinion  that  it  is  in  that  part  only 
that  the  advocates  for  this  restriction  can,  with  any  hope  of  sac- 
cess,  apply  for  a  license  to  impose  it ;  and  that  the  efforts  which 
have  been  made  to  find  it  in  other  portions  of  that  instrument, 
are  too  desperate  to  require  to  be  encountered.  I  shall  however 
examine  those  other  portions  before  I  have  done,  lest  it  shonld 
be  suppo.<(ed  by  those  who  have  relied  upon  them,  that  what  I 
omit  to  answer  I  believe  to  be  unanswerable 

The  clause  of  the  constitution  which  relates  to  the  admission 
•f  new  States  is  in  these  words :  ^  The  Congress  wuty  admit 
^  new  States  into  this  Union,''J^c.,  and  the  advocates  fur  re- 
striction maintain  that  the  use  or  the  word  ^  may"  imports  dis- 
cretion to  admit  or  to  ^  reject ;  and  that  in  this  discreaon  is 
wrapped  op  anotber-^that  of  prescribing  the  terms  and  con- 
ditions of  admission  iincase  you  are  willing  to  admit^  Cujus  est 
dare  £jus  est  disponere.  I  will  not  for  the  present  inquure 
whether  this  involved  discretion  to  dictate  the  terms  of  admission 
belongs,  to  you  or  not.  It  is  fit  that  I  should  first  look  to  tki 
nature  and  extent  of  it. 

1  think  I  may  assume  that  if  such  a  power  be  any  thing  but 
nominal,  it  is  much  more  than  adequate  to  the  present  object — 
that  it  is  a  power  of  vast  expansion,  to  which  human  sagacity 
aan  assign  no  reasonable  limits — that  it  is  a  capacious  reservoir 
of  authority,  from  which  you  may  take,  in  all  time  to  come,  as 
occasion  may  serve,  the  means  of  oppression  as  well  as  of  beoe- 
faction.    I  know  that  it  professes  at  this  moment  to  be  the 


Digitized 


by  Google 


[  579  ] 

chosen  instrument  of  protecting  mercy,  and  woold  win  upon  us 
by  its  benignant  smiles  :  butl  know  too  it  can  frown,  and  (>lay 
the  tyrant,  if  it  be  so  disposed.  Nut  withstanding  th<*  softness 
which  it  now  assumes,  and  the  care  with  which  it  conceals  its 
giant  proportions  beneath  the  deceitful  drapery  of  sentiment, 
when  it  next  appears  before  you  it  may  show  itself  with  a  sterner 
countenance  and  in  more  awful  dimensitins.  It  is,  to  speak  the 
truth,  Sir,  a  power  of  colossal  size — ^if  indeed  it  be  not  an  abuse 
of  language  to  call  it  by  the  gentle  name  of  a  ptfwer.  Sir,  it  is  a 
wilderness  of  powers,  of  which  fancy  in  her  happiest  mood  is 
unable  to  perceive  the  far  distant  and  shadowy,  boundary. 
Armed  with  such  a  power,  with  Rfligiqn  in  one  hand  and  Phi- 
lanthropy in  the  other, 'and  followed  with  a  goodly  train  of 
public  and  private  virtues,  >ou  may  achieve  more  conquests  over 
sovereignties  not  your  own  than  falls  to  the  common  lot  of  even 
uncommon  ambition.  By  the  aid  otsuch  a  power,  skilfully  em* 
ployed,  you  may  ^^  bridge  your  way"  over  the  Hellespont  that 
separates  State  lepslation  from  that  of  Congress ;  and  you  may 
do  so  for  pretty  much  the  same  purpose  with  which  Xerxes 
j^nce  bridged  his  way  across  the  Hellespont,  that  separates  Asia 
from  tLurope.  He  did  so,  in  the  language  of  Milton,  ^^  the  liber- 
'^  ties  of  Greece  to  yoke."  Yoii  may  do  so  for  the  analogous  pur- 
pose of  subjugating  and  reducing  the.  sovereignties  of  States,  us 
your  taste  or  convenience^  may  suggest,  and  fashioning  them  to 
your  imperial  will.  HThere  are  those  in  this  House  who  appear 
to  think,  and  I  doubt  not  sincerely,  that  the  particular  restraint 
now  under  consideration  i»  wise,  and  benevolent,  and  good : 
wise  as  respects  the  Union«^good  as  respects  Missouri — benevo- 
lent as  respects  the  unhappy  victims  whom  with  a  novel  kind- 
ness it  would  incarcerate  in  the  South,  and  bless  by  decay  and 
extirpation.  Let  all  such  beware,  lest  -  in  their  desire  for  the 
effect  which  they  believe  the  restriction  will  produce,  they  are 
too  easily  satisfied  that  they  have  the  right  to  impose  it.  The 
moral  bifauty  of  the  present  purpose,  or  even  its  political  recom- 
mendations, (whatever  they  may  be,)  con  do  nothing  for  a 
power  like  this,  which  claims  to  prescribe  conditions  ad  libitum^ 
and  to  be  competent  to  this  purpose,  because  it  is  competent  to 
tf&^This  restriction,  if  it  be  not  smothered  in  its  birth,  will  be 
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but  a  small  part  of  th«  progeny  of  that  prolific  power.  It  i 
with  a  mighty  brood,  of  which  this  may  be  entitled  to  the  (fis- 
tinction  of  comeliness  as  well  as  of  primogeniture.  Tbe  res 
may  want  the  boasted  loveliness  of  their  predecessor,  uid  be 
even  uglier  than  '^  Laplaod  witches."^ 

Perhaps,  Sir,  you  will  pernnit  ra*^  to  remind  you  that  tt  is  al- 
most always  in  company  with  those  considerations  that  interest 
the  heart  in  some  way  or  other,  that  encroachment  steals  into  the 
world.  \,A  bad  purpose  throws  no  veil  over  the  licenses  of  pow*^ 
er^  It  leaves  them  to  be  seen  as  they  are.  It  affords  them  no  pro- 
tection from  the  inquiring  <ye  of  jealousy.  The  dangggJajrhen 
a  tremendous  discretion  like  the  present  is  attempted  t6  be  as- 
sumed, as  on  this  occasion,  in  the  nam^  of  Pity,  of  Religion*  of 
National  Honour  and  National  Prosperity ;  when  encroachment 
tricks  itself  out  in  the  robes  of  Piety,  or  Humanity,  or  addresses 
itself  to  pride  of  country,  with  all  its  kindred  passions  and  mo- 
tives. It  is  then  that  the  guardians  of  the  constitution  are  apt  to 
slumber  on  their  watch,  or,  if  awake,  to  mistake  for  lawfol  rule 
some  pernicious  arrogation  of  power  A 

I  would  not  discourage  authorized  legislation  upon  those  kiod- 
'y^  g<^nerous,  and  noble  feelings  which  Providence  has  given  to 
us  for  the  best  of  purposes :  but  when  power  to  act  is  under  dis- 
cussion, [  will  not  look  to  the  end  in  view,  lest  I  should  become 
indifferent  to  the  lawfulness  of  the.means.  Let  us  discard  from 
this  high  constitutional  question,  all  those  extrinsic  considerations 
which  have  been  ft^rced  into  its  discussion.  Let  us  endesTvour  ta 
approach  it  with  n  philosophic  impartiality  of  temper — ^witk 
a  sincere  desire  to  ascertain  the  boundaries  of  our  authority,  and 
a  determination  to  iceep  our  wishes  in  subjection  to  our  allegi- 
ance to  the  -constitution. 

Slavery,  we  are  told  in  many  a  pamphlet,  tnemorial,  and 
speech,  with  which  the  press  has  lately  groaned,  is  a^  ijuiLblot 
.upon  our  otherwise  immaculate  reputation.  Let  this  be  con- 
ceded—yet you  are  no  nearer  than  before  to  the  conclusion  that 
you  possess  power  which  may  deal  with  other  subjects  as  effect 
tually  as  with  this.  Slavery,  we  are  further  toTd;  with  some  pomp 
of  metaphor,  is  a  canker  at  the  root  of  all  that  is  excellent  in 
this  republican  emptrci  a  pestilent  disease  that  is  snatchiiig  tbe 
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youthful  bloom  from  its  cheek,  prostrating  its  honour  and  wither- 
ing its  stn^gtb.  Be  it  so-— yet  if  you  have  power  to  medicint 
to  it  in  the  way  proposed,  aud  in  virtue  of  the  diplona  which  yon 
clainiy  you  have  also  power  in  the  distribution  of  yonr  political 
alexipbarmics  to  present  the  deadliest  drugs  to  every  territory 
that  would  become  a  State,  and  bid  it  drink  or  remain  a  colony 
forever.  Slavery,  we.  are  also  told,  is  now  ^  rolling  onward  with 
**  a  rapid  tide  towards  the  boundless  regions  of  the  West,''  threat- 
ening  to  doom  them  to  sterility  and  sorrow,  uiffflss  some  potent 
▼oice  can  say  to  it — thus  far  shalt  thou  go  and  no  farther  Slav^ 
ry  engenders  prkle  and  indolence  in  him  who  commands,  and . 
inflicts  intellectual  and  moral  degradation  on  him  who  serves. 
Slavery,  in  fine,  is  unchristian  and  abominable.  Sir,  I  shall  hot 
atop  to  deny  that  slavery  is  all  this  and  mu;*e ;  but  I  shnll  not 
think  myself  the  less  authorised  to  deny  that  it  is  for  you  to  stay 
the  course  of  this  dark  torrent,  by  opposing  to  it  a  laound  raised 
ftp  by  the  labours  of  this  portentous  discretion  on  the  domain  of 
Others— a  mound  which  you  cannot  erect  but  through  the  instru- 
mentality of  a  trespass  of  no  ordinary  kind— Hiot  the  compara* 
tively  innocent  trespass  that  beats  down  a  lew  blades  of  grass 
which  the  first  kind  sun  or  the  next  refreshing  shower  may  cause 
to  spring  again*— but  that  which  levels  with  the  gmund  the  lord- 
liest trees  of  the  forest,  and  claims  Immortality  for  the  destruc- 
tion which  it  inflicts* 

I  shall  not,  I  am  sure,  be  told  that  I  exaggerate  this  power.  It 
has  been  admitted  here  and  elsewhere  that  1  do  not.  But  I  want 
no  such  concession.  It  is  manifest  that  as  a  discretionary  power 
it  is  every  thing  or  nothing — that  its  head  is  in  the  clouds,  or  that 
it  is  a  mere  figment  of  enthusiastic  speculation— ^that  it  has  no  ex- 
istence, or  that  it  is  an  alarming  vortex  ready  to  swallow  up  all 
such  portions  of  the  sovereignty  of  an  infant  State  as  you  may 
think  fit  to  cast  into  it  as  preparatory  to  the  introduction  into  the 
union  of  the  miserable  residue.  No  'man  can  contradict  me 
when.  I  say,  that  if  you  have  this  power,  you  may  squeeze  down 
aoew-bom  8overeig.n  State  to  the  sixe  of  a  pigmy,  and  then  »»l(tng 
it  between  finger  and  thumb,  stick  it  info  some  nitch  ot  tht-  Union, 
and  still  continue  by  way  of  mockery  to  call  it  a  Stnie  in  the 
sense  of  tke  consHtutim.    You  may  waste  it  t«  a  shadow,  and 

74 


Digitized 


by  Google 


[  582  ] 

Umb  introdoca  it  into  the  sop<>ty  of  flesb  and  blood  an  object  of 
atom  and  derisioo.     You  maj  sweat  lund  reduce  it  to  a  thii^  of 
akin  and  bone,  and  then  plaee  the  ominoos  skeleton  beside  ibe 
niddy  and  healdifiil  members  of  the  Union,  that  it  may  have  lei- 
aure  to  mourn  the  lamentable  difference  between  itself  and  its 
companions,  to  brood  over  its  disastrous  promotion,  and  to  aetk 
in  justifiable  discontent  an  opportunity  for  separatioo,  and  insar- 
rection,  and  rebellion.    What  may  you  not  do  by  dexterity  and 
perseverance  with  this  terrific  power  ?     You  may  give  to  a  new 
State,  in  the  form  of  terms  which  it  cannot  refiise,  (as  I  shall 
show  you  hereafter,)  a  statate  book  of  a  thousand   volomMs^ 
providing  not  fur  ordinary  cases  only,  but  even  for  possibilities: 
you  may  lay  the  yoke,  no^  matter  whether  light  or  beavjr,  upon 
the  necks  of  the  latest  posterity ;  yon  may  send  thb  searchii^ 
power  into  every  hamlet  for  centuries  to  come,  by  laws  enacted 
in  the  spirit  of  prophecy,  and  regulating  all  those  dear  refatiom 
of  domestic  concern  which  belong  to  local  legislation,  and  which 
even  local  legislation  touches  with  a  delicate  and  sparing  hand. 
This  is  the  first  inroad.    But  will  it  be  the  last  ?    This  provisiofi 
is  but  a  pioneer  for  others  of  a  more  desolating  aspect.     It  is 
that  fatal  bridge  of  which  Milton  speaks,  and  when  once  firmly 
built,  what  shall  hinder  you  to  pass  it  when  you   please  for  the 
purpose  of  plundering  power  after  power  at  the  expense  of  new 
States,  as  you  will  still  continue  to  call  them,  and  raising  up 
prospective  codes  irrevocable  and  immortal,  which  shall  leave  to 
those  States  the  empty  shadows  of  domestic  sovereignty,  and  con- 
vert them  into  petty  pageanu,  in  themselves  contemptible,  but 
rendered  infinitely  more  so  by  the  contrast  of  their  hnmUe  facul- 
ties with  the  proud  and  admitted  pretensions  of  those  who  having 
doomed  them  to  the  inferiority  of  vassfils,  have  condescend^  to 
take  them  into  their  society  and  under  their  protection  ? 

1  shall  be  told,  perhaps,  that  you  can  have  no  temptation  to 
do  all  or  any  part  of  this,  and,  moreover,  that  you  can  do  no- 
thing of  yourselves,  or,  in  oiher  words,  without  the  concurrence 
ol  the  new  State.  The  last  of  these  suggestions  I  shall  examine 
by  and  by.  To  the  first  I  answer,  that  it  is  not  incumbent  upon 
me  to  prove  that  this  discretion  will  be  abused.  It  is  enougli 
for  me  to  prove  the  vaslness  of  the  power  as  an  indiicemeot  to 
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o^e  us  fMuse  opon  it,  wBd  to  inquire  with  sttention  whether 
there  is  any  apartmeut  in  the  constitutioo  large  enough  to  give  it 
entertainment. '  It  is  more  than  enoagh  for  me  to  show  that  vast 
as  is  this  power,  it  is  with  reference  to  mere  territories  an  trre- 
spansihk  power.  Power  is  irresponsible  when  it  a6ts  upon  those 
who  are  defenceless  against  it^who  cannot  check  it;  or  contri- 
bute to  check  it,  in  its  exercise — who  can  resist  it  only  by  force. 
The  territory  of  Missouri  has  no  check  upon  this  power.  It  has 
no  share  in  the  government  of  the  Union.  In  this  body  it  has 
no  representative.  In  the  other  House  it  has,  by  courtesy,  an 
agent,  who  may  remonstrate,  but  cannot  vote.  That  such  an 
irresponsible  power  b  not  likely  to  be  abused,  who  will  under- 
take to  assert  ?  If  it  is  not,  <'  fclxperience  is  a  cheat,  and  fact  a 
<'  liar."  The  power  which  England  claimed  over  the  colonies  was 
such  a  power,  and  it  was  abused*-and  hence  the  Revolution* 
Such  a  power  is  always  perilous  to  those  who  wield  it,  as  well  as 
to  those  pn  whom  it  is  exerted.  Oppression  is  but  another  name 
for  irresponsible  power,  if  History  is  to  be  trusted. 

The  free  spirit  o(  our  constitution  and  of  our  people,  is  no  as- 
surance against  the  propeaslon  of  unbridled  power  to  abuse,  when 
it  acts  upon  colonial  dependants  rather  than  upon  ourselves. 
Free  States,  as  well  as  despou,  have  oppressed  those  whom  they 
were  bound  to  foster-^and  it  is  the  nature  of  man  that  it  should 
be  so.    The  love  of  power,  and  the  desire  to  display  it  when  it 
can  be  done  with  impunity,  is  inherent  in  the  human  heart.  Turn 
it  out  at  the  door,  and  it  will  in  again  at  the  window.     Power  is 
displayed  in  its  fullest  measure,  and  with  a  captivating  dignity,  by 
restraints  and  conditions*    The  pruritas  leges  ferendi  is  an  uni- 
.versal  disease  ;  and  conditions  are  laws  as  far  as  they  go.     The 
vanity  of  human  wisdom,  and  the  presumption  of  human  reason, 
are  proverbial.    This  vanity   and^  this  presumption  are  often 
neither  reasonable  nor  wise.     Humanity,  too,  sometimes  plays 
fantastic  tricks  with  power.  Time,  moreover,  is  fruitful  in  temp- 
tations to  convert  discretionary  power  to  all  sorts  of  purposes. 
Time,  that  withers  the  strength  of  man  and  ^  strews  around  him 
^like  autumnal  leaves  the  ruins  of  his  proudest  monuments," 
produces  great  vicissitudes  in  modes  of  thinking  and  feeling.  It 
brings  a  long  *  with  it,  in  its  progress,  new  circumstances — ^ncw 
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combinations  and    modiScations  of   the  oM — generatiBg  ner 

views,  motivesy  and  capricct    new  fanaticisms  of  endless  Tarietf 
.  —in  short,  new  every  thing.  We  ourselves  are  always  drangiiig*- 
and  what  to-day  we  have  but  a  small  desire  to  aitempty  to-morrov 
becomes  the  object  of  our  passionate  aspirations. 

There  is  such  a  thing  as  Enthusiasm,  moral,  relifioits,  or  poli- 
tical, or  a  compound  of  all  three ; — and  it  is  wonderful  what  it 
wil)  attempt,  and  from  what  imperceptible  beginnings  it. sometimes 
rises  into  a  mighiy  agent  Rising  fi'om  some  obscure  or  unknown 
source,  it  first  shows  Juelf  a  petty  rivulet,  which  scarcely  mur- 
murs over  the  pebbles  that  obstruct  its  way-— then  it  swells  into 
a  fierce  torrent  bearing  all  before  it — and  then  again,  like  some 
mountain  stream  which  occasional  rains  have  precipitated  upon 
the  valley,  it  sinks  once  more  into  a.  rivulet,  and  finally  leaves 
its  channel  dry.  Such  a  thing  has  happened.  I  do  not  say  that 
h  is  now  happening.  It  would  not  become  me  to  say  so.  But 
if  it  should  occur,  wo  to  the  unlucky  territory  that  should  be 
struggling  to  make  its  way  into  the  Union  at  the  momeni  wbm 
the  opposing  inundation  was  at  its  height,  and  at  the  same  in- 
stant  this  wide  Mediterranenn  of  discretionary  powers,  which  it 
seems  is  ours,  should  open  up  all  its  sluices,  and  with  a  consen- 
taneous rush,  mingle  with  the  (urbid  watt^rs  of  the  tnhen  f 

^  New  States  yiay  be  admitted  by  the  Congress  into  this 
Union."  It  is  objected  that  the  word  ^  may"  impons  power,  not 
obligation — a  right  to  decide— a  discretion  to  grant  or  refose. 

To  this  it  might  be  answered  that  power  is  duiy  on  many  oc- 
casions- But  let  it  be  conceded  that  it  b  discretionary.  What 
consequence  follows?  A  power  to  refose,  in  a  case  like  this, 
does  nut  necessarily  involve  a  power  to  exact  terms*  Voo  most 
look  to  the  rtBuk  which  is  the  declared  object  of  the  power. 
Whether  you  will  arrive  at  it,  or  not,  may  depend  on  your  will ; 
but  you  cannot  compromise  with  the  result  intendetl  and  professed. 

What  then  is  the  professed  result  ?  To  admit  a  Stmtt  into 
this  Union. 

What  is  that  Union  ?  A  confederation  of  States  equal  m 
sovereignty — capable  of  every  thing  which  the  constitution  does 
not  forbid,  or  authorise  Congress  to  forbid.    It  is  an  eqaal 


Digitizedby 


Google 


[dW] 

Ufiion,  between  parties  equally  towemgn,  Tl^y  were  tove» 
reign,  independently  of  the  Unioii.  The  object  of  the  Union 
was  eommon  protection  -for  the  exercise  of  abtrady  existing  so* 
vereignty.  The  parties  gave  up  a  portion  of  that  sovereignty  to 
insure  the  remainder.  As  far  as  they  gave  it  up  by  the  com- 
non  roBipact  they  have  ceased  to  be  sovereign.  The  Unim 
provides  the-  means  of  defending  the  residue :  and  it  Is  into  that 
Union  that  a  new  State  is  to  come.  By  acceding  to  it,  the  new 
State  is  placed  on  the  same  footing  with  the  original  States*  It 
accedes  for  the  same  purpose,  t.  e,  protection  for  its  unsurrcn-. 
dered  sov>er«ignty.  If  it  comes  in  shorn  of  its  beams*- crippled 
and  disparaged  beyond  the  original  States,  it  is  not  into  the 
original  Vniom  that  it  comes.  F6r  H  is  a  difierent  sort  of  Union. 
Tlie  first  was  Union  inter  pares :  This  is  a  Union  between  dw* 
jMrrofef-^brtween  giants  «nd  a  dwar^between  power,  and  fee- 
bleness—between fott  proportioaed  sovereignties  and  a  miseraUe 
image  of  powei^— a  thing  which  tliat  very  Union  has  shrunliL  and 
shrivelled  from  its  just  siae,  instead  of  preserving  it  in  its  true 
dimensions. 

It  is  into  ^  this  Union,''  tb  e.  the  Union  of  the  Federal  Con- 
stitution, that  you  are  to  admit,  or  refuse  to  admit*  You  can 
admit  into'  no  other.  You  cannot  nmke  the  Union,  as  to  the  new 
State,  what  it  is  not  as  to  the  old  ;  for  then  il  is  not  thit  Vmem 
that  you  open  for  the  entrance  of  a  new  party.  If  you  make  it 
enter  into  a  new  and  additional  coflqwot,  is  it  any  longer  the 
same  Unipn  ? 

We  are  told  that  admitting  a  Slate  mto  the  Union  is  a  com- 
pact. Yes^-but  whar  sort  of  a  compact  ?  A  contpact  thai  it 
shall  be  a  member  of  the  Union,  as  the  constitution  bas  made  it. 
You  cannot  new  fashion  it  You  nwy  make  a  compact  to  admit, 
but  when  admitted  the  orighMil  compact  prevaHs.  The  Union  b 
a  compact,  with  a  provision  of  political  power  anil  agents  for  the 
accomplishment  of  its  objects.  Vary  that  conspact  as  to  a  new 
State — give  new  energy  to  that  political  power  so  as  to  make  it 
act  with  more  force  upon  a  new  State  than  upon  the  old— make 
the  will  of  those  agents  more  eflccmally  the  arbiter  of  the  fote  of 
a  new  State  than  of  the.  old,  and  it  may  be  confidently  said  that 
the  new  State  has  not  entered  into  Mis  Vmidm^  but  iaSo  another 
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Union.     How  fer  the  Union  hsB  boon  varied  im  j 
But  thnt  it  htts  been  varied  15  clear. 

If  1  am  told  that  by  the  bill  relative  to  Mtas«i(|ri^  yon  do  not 
legislate  opon  a  new  Stale — I  answer  that  you  do ;  aod.I  answci 
farther  that  it  is  immaterial  whether  you  do  or  not.  But  it  is 
npon  Missouri,  as  a  Sute,  that  your  terms  and  eonditioBs  are  to 
act.  Until  Missouri  is  a  Slate,  the  terms  and  conditioiis  ai« 
nothing.  You  legislate  in  the  shape  of  terms  and  condition^ 
prospectively — and  you  so  legislate  upon  it  that  when  it  comes 
into  the  Union  it  is  to  be  bound  by  a  contract  degradiBier  and 
diminishing  its  sovereignty,  and  b  to  be  stripped  of  rights  whidi 
the  original  parties  to  the  Union  did  aot  consent  to  abandon 
and  which  that  Union  (so  far  aa  depends  upon  it)  lakes  under 
its  protection  and  guarantee; 

Is  the  tight  to  hold  slaves  a  right  which  Massadmaetts  enjoys  ? 
If  it  is,  Massachusetts  is  under  this  Union  in  a  difietent  character 
from  Mjssoari.  The  compact  of  Union  for  it,  b  difierent  from 
the  same  compact  of  I  nion  fbr  Missouri.  Tlie  power  of  Con- 
gress is  different— every  thing  which  depends  upon  the  UnioD 
is,  in  that  respect,  different. 

But  it  b  imflbaterial  whether  .you  l^islate  for  Missouri  as  a 
State  or  not.  The  effitct  ef  yoMr  legblation  b  to  hriag^it  aeto 
the  Union  with  s  portion  of  its  sovereignty  taken  away. 

But  it  is  a  StaU  whieh  you*  are  to  admit.  What  b  a  St^ite  la 
the  sense  of  the  cdnsticttfion  ?  it  is  not  a  Slate  ia  the  gencrai- 
but  a  State  as  you  find  it  in  the  constitution.  A  State,  generally, 
is  a  body  politic  or  independrnt  poiitioal  society  of  man.  But 
the  State  which  you  are  to*admit  must  be  more  or  leas  than  this 
political  entity.  What  must  it  be  ?  "Ask  the  constitution.  It 
shows  what  it  means  by  a  State  by  relerence  to  the  parties  to 
it.  1|  must  be  such  a  Slate  as  Massachusetts,  Virginia,  uad  the 
other  membora  of  the  Americaip  confederacy— a  State  with  full 
sovereignty  except  as  the  constitution  restricts  it. 

It  b  said  that  the  word  «Miy  necessarily  implies  the  right  of 
prescribing  the  terms  of  admission.  Those  who  maintain  this 
are  aware  that  there  are  no  express  words  (such  as  Mpon  suek 
ierm  antf  amdiiimu  a$  Congress  skaU  tkink  fit)  words  which 
it  was  natural  to.  expect  to  find  m  the  constitution,  if  the  eflect 
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contiended  for  wete- meant.  '  They  put  it^  thiflrefore^  on  the  word 
may^  and  on  that  alone. 

Give  to  that  word  aU  the  force  you  plea9o«**wbat  does  it  im- 
port ?  That  Congress  b  not  hovnd  to  admit  a  new  State  ihto 
this  Union. .  Be  it  so  for  argument's  sake.  Does  it  follow  that 
when  you  consent  to  admit  into  this  Union  a  new  State  you  can 
make  it  less  in  sovereign  power  than* the  original  parties  to  that 
Union-^that  you  can  make  the  Union  as  to  it  what  it  is  not  as 
to  them — that  you  can  fashion  it  to  your  liking  by  compelling  it 
to  purchase  admission  into  an  Union  by  sacrificing  a  portion  of 
itot  power  which  it  is  the  sole  purpose  of  the  Union  to  maintain 
in  all  the  plenitcide  which  the  Union  itself  does  not  impair  ? 
Does  it  follow  that  yon  can  force  upon  it  an  additional  compact 
not  found  in  the  compact  of  UnioD*^^at  you  can  make  it  come 
into  the  Union  less  a  SiaUj  in  regard  to  sovereign|power,  than  its 
fettows  in  that  Union  ■  that  yon  can  cripple  its  legislative  compe»- 
tency,  (beyond  the  constitution  ^which  is  the  pact  of  Union,  to 
which  you  make  it  a  party  as  if  it  had  been  originally  a  party  to 
it>)  by  what  you  choose  to  call  a  condition^  bat  which,  whatever 
it  may  be  called,  brings  the  new  goveiyiment  into  the  Union 
under  new  obligations  to  it,  and  with  disparaged  power  to  be 
protected  by  it. 

In  a  word — the  ^whole  amount  of  the  argument  on  the  other 
side,  is«— that  you  may  refase  to  admit  a  new  State,  and  that 
therefore  if  you  admit,  you  may  prescribe  the  terms. 

The  answer  to  that  argument  is— 4hat  even  if  you  can  refuse, 
you  can  prescribe  no  terms  which  are  inconsistent  with  the  act 
you  are  to  do.  Tou  can  prescribe  no  conditions  which,  if  car- 
ried into  effect,  would  make  |he  new  State  less*  a  so vereign  Stat^ 
than,  under  the  Union  as  it  stands,  it  would  be.  You  can  pre- 
scribe no  terms  which  will  make  the  compact  of  Union  between 
it  and  the  original  States  essentially  diiiereAl  from  that  compact 
among  the  original  States.  You  may  admit,  or  refuse  to  admit : 
but  if  you  admit,  you  must  admit  a  State  in  the  sense  of  the 
constitotion^a  State  .with  all  such  sovereignty  as  belongs  to  the 
original  parties  :  and  it  must  be  into  tkU  Ihd&n  that  you  are  to 
admit  it,  not  into  a  Union  of  your  own. dictating^  formed  out  of 
the  existing  UnioYi  by  qualifications  and  new  cnnipactSy  aketing 
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iU  diar&ctnr  •nd  eibcty  and  makinf  it  fall  short  o/ks  proteciaif 
energy  in  reference  to  the  new  State,  whilat  it  acquires  an  eoufj 
of  another  sort*-4he  energy  of  restraint  and  destroctioo. 

I  have  thus  endeavoured  to  show,  that  even  if  you  have  a 
discretion  to  refuse  to  adniit^*you  have  no  discretion,  if  you  aie 
willing  to  admit,  to  insist  upon  any  terms  that  impahr  the  sove- 
reignty of  the  admitted  State  as  it  woohi  otherwise  stand  in  the 
Union  by  the  constitution  which  receives  it  into  its  bosom*  '!o 
admit  or  not,  is  for  you  to  decide.  Admission  once  conceded,  it 
follows  as  a  corolhury  that  you  most  take  the  new  State  as  aa 
equal  companion  with  its  fellows— <that  you  cannot  recast  or 
new  model  the  Union  pr9  hoc  rtec— 4iut  that  yon  mast  receive 
it  into  the  a€iuai  Unwn^  and  recogniae  it  as  a  parcener  in  the 
common  inheritance,  without  any  otlier  riiackles  than  the  rest 
have,  by  the  constilution,  submitted  to  bear— withuitt  any  other 
extinction  of  power  than  is  the  work  of  the  constitution  acdag 
indifferently  upon  all.  . 

I  may  be  told  perhaps  that  the  restriction,  in  this  case,  b  dK 
act  of  Mimouri  itself*^that  your  law  is  nothing  without  its  con- 
sent, and  derives  its  efficacy  from  that  alone, 

I  shall  have  a  more  suitable  occasion  to  speak  on  this  topic 
hereafter,  when  I  come  to  consider  the  treaty  which  ceded  Lou- 
isiana to  the  United  States.  But  1  will  say  ^  few  words  upon  it 
now  of  a  more  general  applicatioi^  than  it  will  in  that  brandi  of 
the  argument  be  necessary  to  use. 

A  territory  cannot  surrender  to  Congress  by  anticipation,  tke 
whole,  or  a  part,  of  the  sovereign  power,  which,  by  the  oao- 
stitution  of  the  Union,  will  belong  to  it  when  it  becomes  a 
State  and  a  member  of  the  Union.  Its  consent  is,  therefore, 
nothing.  It  is  in  no  situation  to  make  this  surrender.  It  is 
under  the  govemmeat  of  Congress ;  if  it  can  barter  away  a  part 
of  its  sovereignty,  by  anticipation,  it  can  do  so  as  to  the  whok. 
For  where  will  you  stop  ?  If  it  does  not  cease  to  be  a  State,  ia 
the  sense  of  the  constitution,  with  only  a  certain  portion  of  sove- 
reign power,  what  other  smaller  portion  will  have  tliat  efiect? 
If  you  depart  from,  the  standard  of  the  constitution,  t.  €.  the 
quantity  of  domestic  sovereignty  left  in  the  first  contracting 
States,  and  secured  by  the  original  compact  of  Union,  where  wiU 
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you  get  another  standard  ?  Consent  is  no  standard,— for  con- 
sent may  be  gained  to  a  surrender  of  all. 

No  State  or  Territory,  in  order  to  become  a  State,  can  alienate  or 
surrender  any  portion  of  its  sovereignty  to  the  Union,  or  to  a  sis- 
ter State,  or  to  a  foreign  nation.  It  is  under  an  incapacity  to 
disqualify  itself  for  all  the  purposes  of  government  left  to  it  in 
the  constitution,  by  stripping  itself  of  attHhiites  frhirh  arise  from 
the  natural  equality  of  States,  and  which  the  constitution  recog- 
nises, not  only  because  it  does  not  deny  them,  but  presumes  them 
to  remain  as  they  exist  by  the  law  of  nature  and  nations.  Ine- 
quality in  the  sovereignly  of  States  is  unnatural,  and  repugnant 
to  all  the  principles  of  that  law.  Hence  we  find  it  laid  down  by 
the  text  writers  on  public  law,  that  <^  Nature  has  established  a 
*^  perfect  equality  of  rights  between  independent  nations" — and 
that  <'  Whatever  the  quality  of  a  free  sovereign  nation  gives  to 
one,  it  gives  to  another."*  The  constitution  of  the  United 
States  proceeds  upon  the  truth  of  this  doctrine.  It  takes  the  States 
as  its  finds  them,  frki  and  sovkjleion  alikb  bt  naturb.  It 
receives  from  them  portions  of  their  power  for  the  general  good, 
and  provides  for  the  exercise  of  it  by  organized  political  bodies. 
It  diminishes  the  individual  sovereignty  of  each,  and  transfers^ 
what  it  subtracts,  to  the  government  which  it  creates :  it  takes 
from  all  alike,  and  leaves  them  relatively  to  each  other  equal  m 
sovereign  power. 

The  honourable  gentleman  from  New-Tork  has  put  the  consti- 
tutional argument  altogether  upon  the  dause  relative  to  admis- 
sion of  new  States  into  the  Union.  He  does  not  pretend  that 
yon  can  find  the  power  to  restrain,  in  any  extent,  elsewhere;  It 
follows  that  it  is  not  a  particular  power  to  impose  this  restriction, 
but  a  power  to  impose  restrictions  ad  Uhitum.  It  is  Competent 
to  this,  because  it  is  competent  to  every  thing.  But  he  denies 
that  there  can  be  any  p«>wer  in  man  to  hold  in  slavery  his  fellow- 
Creature,  and  argues,  therefore,  that  the  prohibition  is  no  restraint 
at  all,  since  it  does  not  interfere  with  the  sovereign  powers  of 
Missouri. 


Votlil^DnU  da  (km,  Uv.  2,e.3,i.  86. 
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One  of  the  most  siirnal  errors  with  which  the  argoment  on  the 
other  side  has  abounded,  is  this  of  considering  the  proposed  re- 
striction as  if  levelled  at  the  introduction  or  estahHskmemi  mf 
slavery.  And  hence  the  vehement  declamation,  which  among 
other  thiogs,  has  informed  us  that  slavery  originated  in  liraud  or 
violence. 

The  truth  is,  that  the  restriction  has  no  relation,  real  or  pre- 
tended, to  the  right  of  making  slaves  of  those  who  are  fre€j  or 
of  introducing  slavery  where  it  does  not  already  exist.  It  applies 
to  those  who  ure  admitted  to  be  already  slaves,  and  who  (witk 
their  posterity)  would  continue  to  be  slaves  if  they  should  re- 
main where  they  are  at  present ;  and  to  a  place  where  slavery  al- 
ready exists  by  the  local  law.  Their  civil  condition  will  not  be 
altered,  by  their  removal  from  YirginiRv  or  Carolina,  to  Missouri. 
They  will  not  be  more  slaves  than  they  now  are.  Their  abode, 
indeed,  will  be  different,  but  their  bondage  the  same.  Their 
numbers  may  possibly  be  augmented ,  by  tlie  diffusion,  and  1 
think  they  will.  But  this  can  only  happen  because  their  hard- 
ships will  be  mitigated,  and  their  comforts  increased.  The 
checks  to  population,  which  exist  in  the  older  States  will  be  di- 
minished The  restriction,  therefore,  does  not  prevent  the  esta^ 
blishment  of  slavery,  either  with  reference  to  persons  or  place ; 
but  simply  inhibits  the  removal  from  place  to  place  (the  law  in 
each  being  the  same)  of  a  slave,  or  make  his  emancipation  the  con- 
sequence of  that  removal.  It  acts  professedly  merely  on  slavery 
as  it  exists,  and  thus  acting  restrains  its  present  lawful  effects. 
That  slavery,  like  mnny  other  human  institutions,  originated  in 
fraud  or  violence,  may  be  conceded  :  but,  however  it  originaled^ 
it  is  established  among  us,  and  no  man  seeks  a  further  establish- 
ment of  it  by  new  importations  of  freemen  to  be  converted  into 
slaves.  On  the  comrary,  all  are  anxious  to  mitigate  its  evils,  by 
all  ;he  means  within  the  reach  of  the  appropriate  authority,  the 
domestic  legislatures  of  the  different  States. 

It  can  be  nothing  to  the  purpose  of  this  argument,  therefore, 
as  the  gentlemen  themselves  have  shaped  it,  to  inquire  what  was 
the  origin  of  slavery.  What  is  it  now,  and  who  are  they  that 
endeavour  to  innovate  upon  what  it  now  is,  (the  advocates  of  this 
restriction  who  desire  change  by  unconstitutional  means^  or  its 
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opponents  who  desire  to  leave  the  whole  matter  to  local  regula- 
tion,) are  the  only  questions  worthy  of  attention. 

Sir,  if  we  too  closely  look  to  the  rise  and  progress  of  long 
sanctioned  establishments  and  unquestioned  rights,  we  may  dis- 
cover other  subjects  than  that  of  slavery,  with  which  fraud  and 
violence  may  claim  a  fearful  (Connexion,  and  over  which  it  may 
be  our  interest  to  throw  the  mantle  of  oblividn.  What  was  the 
settlement  of  our  anciestors  in  this<ountry  but  an  invasion  of  the 
rights  of  the  Barbarians  who  inhabited  it  ?  That  settlement^ 
with  slight  eiceptions,  was  effected  by  the  slaughter  of  those 
who  did  no  more  than  defend  their  native  land  against  the  intru- 
ders of  Europe,  or  by  unequal  compacts  and  purchases,  in  which 
feebleness  and  ignorance  had  to  deal  with  power  and  cunning. 
The  savages  who  once  built  their  huts  where  this  proud  Capitol^ 
rising  from  its  recent  ashes,^  exemplifies  the  sovereignty  of  the 
American  people,  were  swept  away  by  the  injustice  of  our  fa- 
thers, and  their  domain  usurped  by  force,  or  obtained  by  arti- 
fices yet  more  criminal.  Our  continent  was  full  of  those  abori- 
ginal inhabitants.  Where  are  they  or  their  descendants  ?  Either 
"  with  years  beyond  the  flood,"  or  driven  back  by  the  swelling 
tide  of  our  population  from  the  borders  of  the  Atlantic  to  the 
deserts  of  the  West.  You  follow  still  the  miserable  remnants, 
and  make  coniraets  with  them  that  seal  their  ruin.  You  pur* 
chase  their .  lands,  of  which  they  know  not  the  value,  in  order 
that  you  may  sell  them  to  advantage,  increase  your  treasure,  and 
enlarge  your  empire.  Yet  further — ^you  pursue  as  they  retire ; 
and  they  must  continue  to  retire  until  the  Pacific  shall  stay  their 
retreat,  and  compel  them  to  pass  away  as  a  dream.  Will  you  re7 
cur  to  those  scenes  of  various  iniquity  for  any  other  purpose 
than  to  regret  and  lament  ihem  ?  Will  yon  pry  into  them  with 
a  view  to  shake  and  impair  your  rights  of  property  and  dominion  ? 

But  the  bcoad  denial  of  the  sovereign  right  of  Missouri,  if  it 
thail  become  a  sovereign  State,  to  recognise  slavery  by  its  laws, 
is  retted  upon  a  variety  of  grounds,  all  of  which  I  will  examine. 

It  is  an  extraordinary  fact,  that  they  who  urge  this  denial  with 
such  ardent  zeal,  stop  short  of  it  in  their  conduct.  There  are  now 
slaves  in  Missouri  whom  they  do  not  insist  upon  delivering  from 
their  chains.    Yet  if   it  it  incompetent  to  sovereign  power  to 
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cootiiitte  ilaYery  to  Misiauriy  in  respect  of  sUves  who  may  yet 
be  carried  thither,  show  me  ihe  power  that  cao  contiDne  it  in  n- 
tpect  of  slaves  who  are  there  ah^dy.  Missouri  is  oof  of  Ae 
old  limits  of  the  Uniooi  aod  beyond  those  limits^  it  is  snidy  we 
can  give  oo  countenaoce  to  slavery,  if  we  can  countenance  or 
tolerate  it  any  where.  It  is  plain,  that  there  can  be  no  slaves 
beyond  the  Miasissippi  at  this  moment^  but  in  virtue  of  soaae  pow- 
er to  make  or  keep  them  so.  .What  sort  of  power  was  it  that 
has  made  or  kept  them  so  ?  Sovereign  power  it  could  not  be,  ac- 
cording to  the  honourable  gentlemeii  from  Pennsylvania  and 
New  Hampshire  :*  and  if  sovereign  power  is  unequal  to  soch  a 
purpose,  lem  than  sovereign  power  is  yet  more  unequal  to  \L 
The  laws  of  Spain  and  France  could  do  nothing —the  laws  of 
the  territorial  government  of  Missouri  could  do  nothing  towards 
such  a  result,  if  it  be  a  result  which  no  laws,  in  other  words,  no 
soveretgmy,  could  accomplish.  The  treaty  of  180S  cooid  do  no 
more,  in  this  view,  than  the  laws  of  France,  or  Spain,  or  the  ler- 
ritorial  government  of  Missouri.  A  treaty  is  an  act  of  aove* 
reign  power,  taking  the  shape  of  a  compact  between  tl)p  parlies 
to  it^  and  that  which  sovereign  power  cannot  reach  at  all,  it  can- 
not reach  by  a  treaty.  Those  who  are  now  held  in  bondage, 
therefore,  in  Missouri,  and  their  issue,  are  entitled  to  he  fi«ey 
if  there  be  any  truth  in  the  doctrine  of  the  haaoursUe  gen- 
tlemen ;  and  if  the  proposed  restriction  leaves  all  such  in 
slavery,  it  thus  discredits  the  very  Ibundation  on  which  it  re- 
poses. To  be  inconsistent  is  the  fate  of  false  pnaciple»-4mt 
this  inconsistency  is  the  more  to  be  remarked,  since  it  cannot  he 
referred  to  mere  considerations  of  ptilicy,  without  admitting  that 
such'considerations  may  be  preferred  (without  a  crime)  to  what  is 
deemed  a  paramount  and  indispensible  ikayn 

It  is  here  too,  that  1  must  be  permitted  to  observe,  that  Itw  ho- 
nourable gentlemen  have  taken  great  pains  to  show  that  this  le- 
striction  is  a  mere  work  of  supererogation  by  the  principal  argu- 
ment on  which  they  rest  the  proof  of  iu  propriety.  Miasoari, 
it  is  said«  can  have  no  power  to  do  what  the  restriction  would 
prevent.     It  would  he  void,  therefore,  without  the  restrictioB. 

•Mr.  Boberts,  Mr.  JUwife^  and  Mr.  Menfl. 
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Why  then/I  ask^  is  the  rettriction  insitted  upon  ?  Rratraint  im- 
l^ics  that  there  is  something  to  he  restraiiHNi :  But  the  gentle- 
men  justify  the  restraint  l>jr  showuig  that  there  is  nothing  upon 
Whkh  it  can  operate !  They  demonstrate  the  wisdom  and  ne* 
cessity  of  restraint,  by  demonstrating  that  with  or  without  re- 
mnant, the  subject  is  in  the  same  predicament.  This  is  to  combat 
with  a  ma»  of  straw,  and  to  pat  frtters  upon  a  shadow. 

The  gentlemen  must,  therelbre^  abandon  either  their  doctrine 
or  their  restriction— -thnr  argument  m  their  object— for  they  are 
directly  in  conflict,  and  reciprocally  destroy  each  other.  It  is 
evident,  that  they  wW  not  abandon  thf  ir  object,  and  of  course, 
I  most  believe,  that  they  hold  their  argument  in  as  little  real  esti. 
mation  as  I  myself  do*  The  gentleinen  can  scarcely  be  sincere 
believers  in  their  own  principle.  They  have  apprehensions? 
which  they  endeavomr  to  concea)^  that  Missouri,  as  a  State,  will 
have  power  to  continae  slavery  within  its  limits ;  and,  if  they 
will  not  be  offended,  1  will  venture  to  compare  them,  in  this  par* 
.  tienlar,  #itb  the  dtfelist  in  Sheridan's  comedy  of  the  Rivals,  who 
affecting  to  have  no  fear  Vhatever  of  his  adversary,  is,  never- 
theless, careful  to  admonish  Sir  Lucius  to  hold  him  fast. 

Let  us  take  it  for  granted,  however,  that  they  are  in  earnest  in 
tfaek  doctrine,  and  that  it  is  very  necessary  to  impose  what  they 
prove  to  be  an  unnecessary  restraint :  how  do  they  support  that 
doctrine? 

The  honourable  gentleman  on  the  other  side*  has  told  us  as  a 
proof  of  his  great  position,  (that  man  cannot  enslave  his  fellow 
man,  in  which  is  implied  that  all  laws  upholding  slavery  are  ab- 
solute nullities,)  that  the  nations  of  antiquity  as  well  as  of  modern 
times  havfe  concurred  in  laying  down  that  positioa  as  incontro- 
vertible. 

He  refers  us  in  the  first  place  to  the  Roman  law,  in  #hich  he 
finds  it  laid  down  as  a  maxim  :  Jure  naturaU  §mn€S  homines  ab 
fiislie  Hberi  tMscehantur.  From  the  manner  in  which  this 
maxim  was  pressed  upon  us,  it  would  not  readily  have  been  con- 
jectured that  ^e  honourable  gentleman  who  used  it  had  borrowed 
it  from  a  slave-holding  empve,  and  still  less  frcHn  a  book  of  the 
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Inftitutes  of  Justinian,  which  treats  of  slavery,  and  justifies,  aad 
regalates  it.  Had  he  given  us  the  context,  we  should  havt*  had 
the  modifications  of  which  the  abstract  doctrine  was  in  the  judg- 
ment of  the  Roman  law  susceptible.  We  should  have  had 
an  explanation  of  the  competency  of  that  law,  to  convert,  wfaetlMr 
jusdy  or  unjustly,  freedom  into  servitude,  and  to  maintain  the 
right  of  a  master  to  the  service  and  obedience  of  his  slave. 

The  honourable  gentleman  might  also  have  gone  to  Greece  for 
iT  similar  maxim  and  a  similar  commentary,  speculative  and 
practical. 

He  next  refers  us  to  Ma^na  Charta.  I  am  somewhat  famifiar 
with  Magna  Charta,  and  I  am  confident  that  it  contains  no  aoch 
maxim  as  the  honourable  gentleman  thinks  be  has  discovered  in 
it.  The  great  charter  was  extorted  from  John,  and  his  feeble 
son  and  successor,  by  haughty  sl^ve-holding  barons,  who  tfaooghi 
only  of  themselves  and  the  commons  of  England,  (then  incon- 
siderable,) whom  they  wished  to  enlist  in  their  efforts  against  the 
crown.  *  There  is  not  in  it  a  single  word  which  condemns  dvil 
slavery.  Freemen  only  are  the  objects  of  its  protecting  care. 
<^  NuUus  iiber  homo,"  is  its  phraseology.  The  serfs,  who  were 
chained  to  the  soil — ^the  villeins  regardant  and  in  gross,  were 
left  as  it  found  them.  All  England  was  then  full  of  slaves, 
whose  posteritj^  would  by  law  remain  slaves  as  with  us,  except 
only  that  the  issue  followed  the  condition  of  the  ftither  instead  of 
the  mother.  The  rule  was  ^<  Partus  sequitur  patrem'' — a  rule 
more  favourable,  undoubtedly,  from  the  very  precariousness  of 
its  application,  to  the  gradual  extinction  of  slavery,  than  ours, 
which  has  been  drawn  from  the  Roman  law,  and  is  of  sure  and 
unavoidable  effect. 

Still  less  has  the  Petition  of  Rigkt^  presented  to  Charles  I., 
by  the  Lfong  Parliament,  to  do  with  the  subject  Of  civil  riavery. 
It  looked  merely,  as  Magna  Charta  had  not  done  before  it,  to 
the  freemen  of  England — and  sought  only  to  protect  them 
against  royal  prerogative  and  the  encroaching  spirit  of  the 
Stewarts. 

As  to  the  BillofRigktSj  enacted  by  the  Convention  Parlia- 
ment of  1688,  it  is  almost  a  duplicate  of  the  Petition  of  Right, 
and  arose  out  of  the  recollection  of  that  political  tyranny  from 
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trbich  the  nation  bad  just  escaped,  and  the  recurrence  of  which 
it  waa  intended  to  prevent. .  It  contains  no  abstract  principles. 
It  deals  only  wtib  practical  checks  upon  the  power  of  the  mon- 
arch, and  in  safeguards  for  institutions  essential  to  the  preserva- 
tion of  the  public  liberty.     1  hat  it  was  not  designed  to  anathe- 
matize civil  slavery  may  be  taken  for  granted,  since  at  that 
epoch  and  long  afterwards  the  t.nglish  government  inundated  its 
foreign  plantations  with  slaves,  and  supplied  othernations  with 
them  as  merchandise,  under  the  sanction  of  solemn  treaties  nego- 
ciated  for  that  purpose.    And  here  1  cannot  forbear  to  remark 
that  we  owe  it  to  that  same  government,  when  it  stood  towards 
us  in  the  relation  of  parent  to  child,  that  involuntary  servitude 
eiists  in  our  land,  and  that  we  are  now  deliberating  whether  the 
prerogative  of  correcting  its  evils  belongs  to,  the  national  or  the 
.  State  governments.    In  the  early  periods  of  our  colonial  history 
every  thing  was  done  by  the  mother  country  to  encourage  the 
importation  of  slaves  into  North  America,  and  the  measures 
which  were  adopted  by  the  Colonial  Assemblies  to  prohibit  if, 
were  uniformly  negatived   by  the   crown.      It  is   not  there* 
fore  our  fault,  nor  the  fault  of  our  ancestors,  that  this  calamity 
has  been  entailed  upon  us ;  and  notwithstanding  the  ostentation 
with  which  the  loitering  abolition  of  the  slave  trade   by  the 
British  parliament  has  been  vaunted,  the  principal  consideration  • 
which  at  last  reconciled  it  to  that  measure  was,  that  by  suitable 
care,  the  slave  population  in  their  West  India  islands  (already 
fully  stocked)  might  be  kept  up  and  even  increased  without  the 
9id  of  importation.     In  a  word,  it  was  cold  calculations  of  inte- 
rest, and  not  the  ;iuggestions  of  humanity,  or  a  respect  for  the 
philanthropic  principles  of  Mr.  Wilberforce   which   produced 
their  tardy  abandonmi'nt  of  that  abominable  traffic. 

Of  the  Declaration  of  our  Independence,  which  has  also  been 
quoted '  in  support  of  the  perilous  doctrines  now  urged  upon  us, 
I  need  not  now  speak  at  large.  I  have  shown  on  a  former  oc- 
casion how  idle  it  is  to  rely  upon  that  Instrument  for  such  a 
purpose,  and  I  will  not  fatigue  you  by  mere  repetition.  ^  The 
aelf-evideut  truths  announced  in  the  Declaration  of  Independence 
are  not  truths  at  all,  if  taken  literally ;  and  the  practical  conclu- 
sions contained  in  the  same  passage  of  that  Declaration  prove 
that  they  were  never  designed  to  be  so  received. 
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.  The  Articles  of  Confederation  contain  notinaf  on  tke  8iib|ect ; 
whilst  the  actual  Constitution  recognises  the  It^ai  existence  of 
slavery  by  various  prorisions.  The  power  of  prohibiting  the 
slave  trade  is  involved  in  that  of  regulating  commeice,  bat  thb 
is  coupled  with  an  eipreas  inhibition  to  the  exerdae  ot  it  fer 
twenty  years.  How  then  can  that  Constitution  which  expicsalj 
permitt  die  importation  of  slaves^  authorise  the  national  govern- 
ment to  set  on  foot  a  crusade  against  slavery  ? 

The  clause  respecting  fugitive  slaves  is  affirmative  and  acdva  ia 
its  effects.  It  is  a  direct  sanction  and  positive  protection  of  the 
right  of  the  master  to  the  services  of  his  slave  as  derived  under  the 
local  laws  of  the  States.  The  phraseology  in  which  it  is  wrappfd 
up  still  leaves  the  intention  clear,  and  the  words,  **•  petaoos  held 
to  ^  service  or  labour  in  one  State  under  the  laws  thereof,''  have 
always  been  interpreted  to  extend  to  the  case  of  slaves^  ia  the 
various  acts  of  Congress  which  have  been  passed  to  give  efi- 
cacy  to  the  provision,  and  in  the  judicial  appUcation  of  those 
laws.  So  also  in  the  clause  prescribing  the  ratio  of  representa- 
tion— the  phrase,  <*  ihree-fiAhs  of  all  other  persons,''  is  equivalent 
to  dantij  or  it  means  nothing.  And  yet  we  are  told  that  chose 
who  are  acting  under  a  constitution  which  sanctions  the  exist- 
ence of  slavery  in  those  States  which  choose  to  tolerate  it^  are 
'  at  liberty  to  hdd  that  no  law  can  sanction  its  existence  \ 

It  is  idle  to  make  the  rightfulness  ^  an  act  the  measure  of 
sovereign  power.  The  distinction  between  sovereign  power  and 
the  moral  right  to  exercise  it,  has  always  been  rerognixed.  All 
political  power  may  be  abused,  but  is  it  to  stop  where  abuse  majr 
begin  ?  The  power  of  declaring  war  is  a  power  of  vast  capacity 
for  mischief,  and  capable  of  inflicting  the  most  wide-spread  deso- 
lation, fiut  it  is  given  to  Congress  without  stiiat  aftd  without 
measure  Is  a  citizen,  or  are  the  courts  of  justice  ip  inquire 
whether  that,  or  any  other  law,  b  just,  before  they  obey  or  exe- 
cute It  ?  And  are  there  any  degrees  of  injusdce  which  wifl 
withdraw  from  sovereign  power  the  capacity  of  making  a  ghran 
law? 

But  aovereignty  is  said  to  be  dnjpmUi  power.  Depuied--4iy 
whom?  By  the  People,  because  the  power  is  thmrs.  And  if  it 
be  theirs,  does  not  the  restriction  take  it  away  ?  Examine  the 
Constitution  of  the  UaIoo,  and  it  wiB  be  seen  *at  the  Pmgik  of 
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the  States  are  regarded  as  well  as  the  States  themselves.  The 
constitution  was  made  by  the  People,  and  ratified  by  the  People. 

Is  it  fit,  theni  to  hold  that  all  the  sovereignty  of  a  State  is  in  the 
govprnment  of  the  State  ?  So  much  is  there  as  the  People  grant : 
and  the  People  can  take  it  away,  or  give  more,  or  new  model 
what  they  have  already  granted.  It  is  this  right  which  the  pro- 
posed restriction  takes  from  (Missouri.  You  give  them  an  immor* 
tal  constitution,  depending  on  your  will,  not  on  theirs.  The 
People  and  their  posterity  are  to  be  bound  for  ever  by  this  re- 
striction ;  and  upon  the  same  principle,  any  other  restriction  may 
be  imposed.  Where  then  is  their  power  to  change  the  constitu- 
tioRj  and  to. devolve  new  sovereignty  upon  the  State  government  ? 
You  WrAix  their  sovereigv  capacity  to  do  it ;  and  when  you  talk  of 
a  State,  you  mean  the  People  as  well  as  the  Government.  The 
People  are  the  source  of  all  power — ^ynu  dry  up  that  source. 
They  are  the  reservoir — ^you  take  out  of  it  what  suits  you. 

It  is  said  that  this  government  is  a  government  of  deputed  pow- 
ers. So  is  every  government — and  what  power  is  not  deputed 
remains.  But  the  people  of  the  United  States  can  give  it  more 
if  they  please,  as  the  people  of  each  State  can  do  in  respect  to  its 
own  government.  And  here  it  is  well  to  remember  that  this  is 
.a  government  of  enmnerated,  as  well  as  deputed  powers ;  and  to 
examhie  the  clause  as  to  the  admi^ion  of  new  Slates,  with  that 
principle  in  view.  Now  assume  that  it  is  a  part  of  the  sovereign 
power  of  the  pei^U  of  Misimtri  to  continue  slavery,  and  to  d^ 
volve  that  power  upon  its  government — and  then  to  take  it  away 
-—and  then  to  give  it  again.  The  government  is  their  creature-— 
the  means  of  exercising  their  sovereignty,  and  they  can  vary 
these  means  at  their  pleasure.  Independently  of  the  Union, 
their  power  would  be  unHmited.  By  coming  into  the  Union, 
they  part  with  some  of  it,  and  are  thus  less  sovereign. 

Let  us  then  see  whether  they  part  with  this  power. 

If  they  have  parted  with  this  portion  of  sovereign  power,  it 
must  be  imder  that  clause  of  the  national  constitution  which  gives 
to  Congress  ^  power  to  admit  new  States  into  this  Union."  And 
It  is  said  that  this  necessarily  implies  the  authority  of  prescribing 
the  conditions,  upon  which  such  new  States  shall  be  admitted. 
Tins  has  been  put  Ibto  the  form  of  a  syllogism  which  is  thus  stated : 
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Ma^or.  Every  imhrersal  proposition  includes  all  the 
manner,  and  terms  of  the  act  tci  whicfa  it  relates. 

Minor.  But  this  is  a  universal  proposition. 

Conekuimt.  Therefore,  the  means,  manner,  and  terms  are  in- 
volved in  it. 

But  this  syllogism  is  fallacious,  and  any  thing  else  may  be 
proVfKi  by  it,  by  assuming  one  of  its  members  which  involves 
the  conclusion.     The  minor  is  a  itfere  postulate. 

Take  it  in  this  Way  : 

Mcffor.  None  but  a  universal  proposition  includes  in  itae&f  the 
leriiis  and  conditions  of  the  act  to  be  done. 

Minor.  But  this  is  not  such  a  universal  proposition. 

Conclusion.  Therefore,  it  does  not  contain  in  itself  the  terms 
and  conditions  of  the  act. 

In  both  cases  the  minor  is  a  gratuitous  postulate. 

But  I  deny  that  a  universal  proposition  as  to  a  specific  aci^  in- 
volves the  terms  and  conditions  of  thftt  act,  so  as  td  vary  it  and 
substitute  another  and  a  different  act  in  its  place.  The  pro(iositioa 
contained  in  the  clause  is  universal  in  one  sense  only.  It  is  /Nir- 
ticular  in  another  It  is  universal  as  to  the  power  to  admit 
or  refuse.  It  is  particular  as  to  the  beii^  or  thing  to  be  ad- 
mitted, and  the  compact  by  which  it  is  to  be  admitted.  The 
sophistry  consists  in  extending  the  universal  part  of  the  propo- 
sition in  such  a  manner  as  to  make  out  ef  it  another  universal 
proposition.  It  consists  in  confounding  the  right  to  produce  or 
to  refuse  to  produce  a  certain  defined  effect^  with  a  right  ta  pro- 
due*'  a  different  effect  by  refusing  otherwise  to  produce  any  ef- 
fect at  ill.  It  makes  the  actual  right  the  instrument  of  obtain- 
ing another  right  with  which  the  actual  right  is  incompatible.  Ft 
makes,  in  a  word,  lawful  power  the  instrument  of  unlawful  usur- 
pation. The  resuU  is  kept  out  of  si&rht  by  this  mode  of  reason- 
ing. The  discretion  to  decline  that  result,  which  is  called  a  uni- 
versal proposition,  is  singly  obtruded  upon  us.  But  in  order  to 
reason  correctly,  you  must  keep  in  view  the  defined  result,  as  well 
as  the  discretion  to  produce  or  to  decline  to  produce  it.  The  re- 
sult is  ihe  particular  part  of  the  proposition ;  therefore,  the  dis- 
cretion to  produce  or  df-cline  it,  is  the  universal  part  of  it  But 
because  the  last  is  found  to  be  universal,  it  is  taken  for  granted 
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that  thejirst  is  also  aniversal.  This  is  a  sophism  too  manifest 
to  impose. 

But  discardinj^  the  machinery. of  syllogisms  as  unfit  for  such  a 
discussion  as  this,  let  us  look  at  the  clause  with  a  vi«*w  of  inter- 
preting it  by  the  rules  of  sound  logic  and  common  sense. 

The  poller  is  ^<  to  admit  new  States  into  this  Union  ;"  and  it 
may  be  safely  conceded  that  here  is  discretion  to  admit  or  refuse. 
The  question  is,  what  must  we  do  if  we  do  any  thint;  ?  '  What 
must  we  admit,  and  into  what  ?  The  answer  is  a  State — and 
into  Ms  Union. 

The  distinction  between  federal  rights  and  local  i  ights,  is  an 
idle  distinction.  Because  the  n^w  State  acquires  ftderul  rights^ 
it  is  not,  therefore,  in  this  Unim.  Phe  Union  is  a  compact ;  and 
is  it  an  equal  party  to  that  compact,  because  it  has  equal  federal 
rights  ? 

How  is  the  Union  formed?  By  equal  contributions  of  power. 
Make  one  member  sacrifice  more  than  other,  and  it  becomes  im« 
equal.     The  compact  is  of  two  parts, 

1.  The  thing  obtaill^d— federal  rights.   • 

2.  The  price  paid — local  sovereignty. 

You  may  disturb  the  balance  of  the  Union,  either  by  diminishiog 
the  thing  acquired,  or  increasing  the  sacrifice  paid. 

What  were  the  purposes  of  coming  into  the  Union  among  the 
original  States  ?  The  States  were  originally  sovereign  without 
limit,  as  to  foreign  and  domestic  concerns.  But  being  incapable 
of  protecting  themselv**s  singly,  they  entered  into  the  Union  to  de» 
fend  themselves  against  foreign  violence.  The  domestic  concerns 
of  the  people  were  not,  in  general,  to  be  acted  on  by  iL  The  se- 
curity of  the  power  of  managing  them  by  domestic  legislature, 
u  one  of  the  great  objects  of  the  Union.  The  Union  is  a  means, 
not  an  end.  By  requiring  greater  sacrifices  of  domestic  power| 
the  end  is  sacrificed  to  the  means.  Suppose  the  surrender  of  all, 
or  nearly  all,  the  domestic  powers  of  legislation  were  required : 
the  means  would  there  have  swallowed  up  the  end. 

The  argument  that  the  compact  may  be  enforced,  shows  that 
the  federal  predicament  is  changed.  The  power  of  thf  Union 
not  only  acts  on  persfms  or  citizens,  but  on  the  faculty  of  the 
government,  and  restrains  it  in  a  way  which  the  constitution  no 
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where  asthorisei.  Tbb  new  ebiigatioD  takes  awaj  a  right  whkk 
is  expressly  '^  reserved  to  *the  people  or  the  States,"  since  h  is  no 
where  graoied  to  the  government  of  the  Union.  You  cannot  do 
indirectly  what  you  cannot  do  directly.  It  is  said  that  tUs  Vnimk 
is  citmpeteot  to  make  compacts.  Who  doubts  it  ?  But  can  ym 
make  this  compact  ?  1  insist  that  you  cannot  make  it,  becanse 
it  is  repugnant  to  th**  thio^  to  be  done. 

The  effect  of  such  a  compact  would  be  to  produce  that  ine- 
quality iti  the  Union,  to  which  the  constitution,  in  all  iu  provisions, 
is  adverse.  Every  thing  in  it  looks  to  equality  among  the  roem- 
bers  of  the  Union.  Undec  it,  you  cannot  produce  inequaliqr. 
Nor  can  you  get  beforehand  oi  the  constitution,  and  do  it  by  an- 
ticipation. Wait  until  a  State  is  in  the  Union,  and  you  cannot 
do  it :  yet  it  is  only  upon  the  State  in  the  Union  that  what  you  do 
begins  to  act. 

But  it  seems,  that  although  the  proposed  restriction  may  not  be 
justified  by  the  clause  of  the  constitution  which  gives  power  to 
admit  new  States  into  the  Union,  separately  considered,  there 
ate  other  parts  of  the  constitution  which  combined  with  that 
clause  will  warrant  it.  And  first  we  are  inAirmed  &at  there  is  a 
clause  in  this  instrument  which  declares  that  Congress  skali  gua- 
rantee to  every  State  a  republican  form  of  government ;  that 
slavery  and  such  a  form  of  government  8u%  incompatible ;  and 
finally,  as  a  conclusion  from  these  premises,  that  Congress  not 
only  have  a  rights  but  are  hound  to  eiclude  slavery  from  a  new 
State.  Here  again,  Sir,  there  is  an  edifying  inconsistency  be- 
tween the  argument  and  the  measure  which  it  professes  to  vindi- 
cate. By  the  argument  it  is  mainttiined  that  Missouri  cannot 
have  a  republican  form  of  government,  and  at  the  same  time  to- 
lerate negro  slavery.  By  the  measure  it  is  admitted  that  Mis- 
souri may  tolerate  slavery,  as  to  persons  already  in  bondage  there, 
and  be  nevertheless  fit  to  be  received  into  the  Union.  Whut  sort 
of  constitutional  mandate  is  this  which  can  thus  be  made  to  bend, 
and  truckle,  and  compromise  as  if  it  were  a  simple  rule  of  expe- 
diency that  might  admit  of  exceptions  upon  motives  of  countei^ 
vaiiing  expediency.  There  can  be  no  such  pliancy  in  the  peremp- 
lory  provisions  of  the  constitution.    They  cannot  be  obeyed  by 
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moieties  and  violated  in  the  same  ratio.  They  must  be  followed 
out  to  their  full  extent,  or  treated  with  that  decent  neglect  which 
has  at  least  'the  merit  of  forbearing  to  render  contumacy  obtm- 
sivfbyan  ostentatious  display  of  the  very  duty  which  we  in 
part  abandon.  If  the  decalogue  could  be  observed  in  this  casuisti- 
cal manner,  we  might  be  grievous  sinners,  and  yet  be  liable  to  no 
reproach.  We  might  persist  in  all  our  habitual  irregularities, 
and  still  be  spotless.  We  might,  for  example,  continue  to  covet 
our  neighbours'  goods,  provided  they  ^ere  the  same  neighbours 
whose  goods  we  bad  before  coveted — ^and  so  of  all  the  other 
eommandments. 

Will  the  gentlemen  tell  us  that  it  is  the  quantity  of  slaves^  not 
the  quality  of  s^way^  which  takes  from  a  government  the  repub- 
lican form  ?    Will  they  tell  us  (for  they  have  not  yet  told  us) 
that  there  are  constitutional  grounds  (to  say.  nothing  of  common 
sense,)  upon  which  the  slavery  which  now  exists  in  Missouri  may 
be  reconciled  with  a  republican  form  of  government,  while  any 
addition  to  the  nuwU^  of  its  slaves  (the  quality  of  slavery  re- 
maining the  same)  from  the  other  States,  will  be  repugnant  to 
that  form,  and  metamorphose  it  into  some  non-descript  govern- 
ment disowned  by  the  constitution  I    They  cannot  have  recourse 
to  the  treaty  of  1803  for  such  a  distinction,  since  independently 
of  what  I  have  before  observed  on  that  head,  the  gentlemen  have 
contended  that  the  treaty  has  nothing  to  do  with  the  matter. 
They  have  cut  themselves  off  from  all  chance  of  a  convenient 
distinction  in  or  out  of  that  treaty,  by  insisting  that  slavery  be- 
yond the  old  United  States  is  rejected  by  the  constitution,  and 
by  the  law  of  God  as  discoverable  by  the  aid  of  either  reason  or 
revelation;  and  moreover  that  the  treaty  does  not  include  the 
case,  and  if  it  did  could  not  make  it  better.    They  have  therefore 
completely  discredited  their  own  theory  by  their  own  practice, 
and  left  us  no  theory  worthy  of  being  serioosly  controverted. 
This  peculiarity  in  reasoning  of  giving  out  a  universal  principlei 
and  coupling  with  it  a  practical  concession  that  it  is  wholly  falla- 
cious, has  indeed  run  through  the  greater  part  of  the  arguments 
on  the  other  side;  but  it  is  not,  as  I  think,  the  more  imposing 
on  that  account,  or  the  less  liable  to  the  criticism  which  i  have 
here  bestowed  upon  it.  , 
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Tb«re  is  a  reiiiArkabl«  inaccuracy  on  this  branch  of  the  sobject 
into  wiiich  the  getitlenien  have  rall<>n,  and  to  which  1  will  gii?v  a 
moment's  attention  without  laying  unnecessary  stress  upon  it 
.The  government  of  a  new  State,  as  well  as  of  an  old  State,  must, 
I  agree,  be  republican  in  its  form,  '  But  it  has  not  been  very 
clearly  explained  what  the  laws  which  such  a  government  may 
enact  can  have  to  do  with  its  form.  The  form  of  the  govem- 
meiit  is  material  only  as  it  furnishes  a  security  that  thfise  laws 
will  protect  and  promote  the  public  happiness,  and  be  made  in  a 
'  republican  spirit.  <  he  people  bein^,  in  such  a  government^  the 
fountain  of  all  power,  and  their  servants  being  periodically  r^ 
sponsible  to  them  for  its  exercise,  the  constitution  of  the  Union 
takes  for  granted,  (except  so  far  as  it  im|>oses  limitations,)  that 
every  such  exercise  will  be  just  and  salutary.  The  introductira 
or  continuance  of  civil  slavery  is  manifesUy  the  mere  result  of 
the  power  of  making  laws,  it  does  not  in  any  degree  enter  into 
the  form  of  the  government  It  presupposes  that  form  already 
settled,  and  takes  its  rise  not  from  the  particular  frame  of  the 
government,  but  from  the  general  power  which  every  govern- 
ment involves.  Make  the  government  what  you  will  in  its  or- 
ganization and  ih  the  distribution  of  its  authorities,  the  iDtroduc- 
tion  or  continuance  of  involuntary  servitude  by  the  legislative 
power  which  it  has  created  can  have  no  influence  on  its  pre- 
established  form,  whether  monarchical,  aristrocratical,  or  repub- 
lican. The  form  of  government  .is  still  one  thing,  and  the  law, 
bein^  a  simple  exertion  of  the  ordinary  faculty  of  legislation  by 
those  to  whom  that  form  of  government  has  entrusted  it,' another. 
The  gentlemen,  however,  identify  an  act  of  legislation  sanction- 
ing involuntary  servitude  with  the  form  of  government  itself,  and 
then  assure  us  that  the  last  is  changed  retroactively  by  the  first, 
and  is  no  longer  republican  ! 

But  let  us  proceed  to  take  U  rapid  glance  at  the  reasons  which 
have  been  assigned  for  this  notion  that  involuntary  servitude  and 
a  republican  form  of  government  are  perfect  antipathies.  The 
gentleman  from  New-Hampshire*  has  defined  a  republican 
government  to  be  that  in  which  all  the  men  participate  in  its 


*  Mr.  Morra. 
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power  and  privileges :  from  whence  it  follows  that  where  there 
are  slav^,  it  can  have  no  existence.  4  de/inhion  is  no  proof, 
however,  and  even*  if  it  be  dignified  (as  T  think  it  was)  with  the 
name  of  a  maxim,  the  matter  is  not  much  mended.  It  is  Lord 
Bacon  who  says  ^<  that  nothing  is  so  eajtily  made  as  a  maxim  ;" 
and  certainly  a  definition  is  manufactured  with  equal  facility. 
A  political  maxim  is  the  work  of  induction,  and  cannot  stand 
against  experience,  or  stand  on  any  thing  but  experience.  But 
this  maxim,  or  definition,  or  whatever  else  it  may  be,  sets  fact  at 
defiance.  If  you  go  back  to  antiquity,  you  will  obtain  no  coun** 
tenance  for  this  hypothesis ;  and  if  you  look  at  home  you  will 
gain  still  less.  I  have  read  that  Sparta,  and  Rome,  and  Athens, 
and  many  others  of  the  ancient  family,  were  Republics.  They 
were  so  in  form  undoubtedly—  the  last  approaching  nearer  to  a 
perfect  Democracy  than  any  other  government  which  has  yet 
been  known  in  the  world.  Judging  of  them  also  by  their  fruits, 
they  were  of  the  highest  order  of  Republics.  Sparta  could 
scarcely  be  any  other  than  q  Republic,  when  a  Spartan  matron 
could  say  to  her  son  just  marching  to  battle,  Retubn  victori- 
ous, OR  RETURN  NO  MORS.  It  was  the  unconquerable  spirit  of 
Liberty,  nurtured  by  Republican  habits  and  institutions,  that 
illustrated  the  pass  of  Thermopylae.  Yet  slavery  was  not  only 
tolerated  ia  Sparta,  but  was  established  by  one  of  the  funda- 
mental laws  of  Lycurgus,  having  for  its  object  the  encouragement 
of  that  very  spirit.  Attica  was  full  of  slaves — ^yet  the  love  of 
liberty  was  its  characteristic.  What  else  was.  it  that  foiled  the. 
whole  power  of  Persia  at  Marathon  and  Salamis  ?  What  other 
soil  than  that  which  the  genial  Sun  of  Republican  freedom  illu- 
minated and  warmed,  could  have  produced  such  men  as  Leo- 
nidas  and  Miltiades,  Theroistocles  and  l*lpaminondas  ?  Of 
Rome  it  would  be  superfluous  to  speak  at  large.  It  is  sufficient 
to  name  the  mighty  jnistress  of  the  world,  before  Sylla  gave  the 
first  stab  to  her  liberties  and  the  great  dictator  accomplished 
their  final  ruin,  to  be  reminded  of  the  practicability  of  union  be- 
tween civil  slavery  and  an  ardent  love  of  liberty  cherished  by 
republican  establishmem^. 

If  we  return  home  for  instruction  upon  this  point,  we  perceive 
that  same  union  exemplified  in  many  a  State,  in  which  ^<  Liberty 


Digitized 


by  Google 


[  604  ] 

<*  has  a  temple  in  every  h^use,  an  altar  in.  every  heart,'*  wMc 
involuntary  servitude  is  seen  in  every  direction.     Is  it  denied 

>  that  those  States  possess  a  republican  form  of  governoieot  ?     If 
it  is,  why  does  our  power  of  correction  sleep  ?     Why  b  the 
constitutional  guaranty  suffered  to  be  inactive  ?     Why  am  I 
permitted  to  fatigue  you,   as  the   representative   of  a   slave- 
holding  State  with  the  discussion  of  the  mtgm  eoMrm  (for  so 
I  think  them)  that  have  been  forced  into  this  debate  contrary 
to  all  the  remonstrances  of  taste  and   prudence?     l>o  gentle- 
men perceive  the  consequences  to  which  their  arguments  most 
lead  if  they  are  of  any  value  ?     Do  they  reflect  thai  they  lead 
to  emancipation  in  the    old    United   States— or   to   an   exclu- 
sion of  Delaware,   Maryland,  and  all  the  South,  and  n   great 
portion  of  the  West   from  the  Union  ?     My  honourable  friend 
from  Virginia  has  no  business  here,  if  this  disorganizing  creed 
be  any  thing  but  the  production  of  a  heated  brain*     The  Slate 
to  which  1  belong,  mu^t  '^  perform  a  lustration" — must  purge  and 
purify  herself  from  the  feculence  of  civil  slavery,  and  emulate 
the   States  of  the  north  in  their  zeal   for  throwing  down   the 
gloomy  idol  which  we  are  said  to  worship,  before  her  senators 
can  have  any  tide  to  appear  in  this  high  assembly.    It  will  be 
In  vain  to  urge  that  the  old  Uqited  States  are  exceptions  to  the 
rule— or  rather  (as  the  gentlemen  express  it,)  that  they  haw*  no 
disposition  to  apply  the  rule  to  them.     There  can  be  no  excep- 
tions, by  implication  only,  to  such  a  rule ;  and  expressions  which 

•justify  the  exemption  oi  the  old  States  by  inference,  will  justiQr 
the  like  exemption  of  Missouri,  unless  they  point  exclusively  to 
them,  as  I  have  shown  they  do  not.  The  guarded  manner,  too, 
in  which  some  of  the  gentlemen  have  occasiottally  expressed 
themselves  on  this  subject,  is  somewhat  alarming.     They  have  no 

disposition  to  meddle  with  slavery  in  the  old  United  States.  Per- 
haps not — but  who  shall  answer  for  their  successors  ?  Who 
shall  furnish  a  pledge  that  the  principle  once  engrafted  info  the 
constitution,  will  not  grow,  and  spread,  and  fructify,  and  over- 
shadow the  whole  land  ?  It  is  the  natural  office  of  such  a  prin- 
ciple to  wrestle  with  slavery,  wheresoever  it  finds  it.  Nev 
States,  colonized  by  the  apostles  of  this  principle,  will  enable  it 
to  set  on  foot  a  fanatical  crusade  against  all  ^o  still  continoe  to 
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tolerate  it,  although  no  practicable  means  are  pointed  out  by 
which  they  can  get  rid  of  it  consistently  with  their  own  safety. 
At  any  rate^  a  present  forbearing  disposition,  in  a  feW  or  in  manyi 
is  not  a  security  upcjn  which  much  reliance  can  be  placed  upon  a 
subject  as  to  which  so  many  selfish  interests  and  ardent  feelings 
are  connectKl  with  the  cold  calculations  of  policy.  Admitting, 
fao\^ever,  that  the  old  United  States  are  in  no  danger  from  this 
principle— why  is  it  so  ?  There  can  be  no  other  answer  (which 
these  zealous  enemies  of  slaveiy  can  use)  than  that  the  constitu- 
tion recognizes  slavery  as  existing  or  capable  of  existing  in  those 
States.  The  constitution,  then,  admits  that  slavery  and  a  repub- 
lican form  of  government  are  not  incongruous.  It  associates  and 
binds  them  up  together,  and  repudiates  this  wild  imagination  which 
the  gentlemen  have  pressed  upon  us  with  such  an  air  of  triumph. 
But  the  constitution  does  more,  as  I  have  heretofore  proved.  It 
concedes  that  slavery  may  exlR  in  a  new  State,  as  well  as  in  an 
old  one— *since  the  language  in  which  it  recognizes  .slavery  com- 
prehends new  States  as  well  as  actual.  I  trust  then  that  I  shall 
be  forgiven  if  I  suggest,  that  no  eccentricity  in  argument  can  be 
more  trying  to  human  patience,  than  a  formal  assertion  that  a 
constitution, to  which  slave-holding  States  were  the  most  nume- 
rous parties,  in  which  slaves  are  treated  as  property  as  well  as 
persons,  and  provision  is  made  for  the  security  of  that  property, 
and  even  for  an  augmentation  of  It,  by  a  temporary  importation 
from  Africa,  a  clause  commanding  Congress  to  guarantee  a 
republican  form  of  government  to  those  very  States,  as  well  as  to 
others,  authorizes  you  to  determine  that  slavery  and  a  republican 
form  of  government  cannot  co-exist. 

But  if  a  republican  form  of  government  is  that  in  which  aU  the 
men  have  a  share  in  the  public  power,  the  slave-holding  States 
will  not  alone  retire  from  the  Union.  The  constitutions  of  some 
of  the  other  States  do  not  sanction  universal  suffrage,  or  universal 
eligibility.  They  require  citizenship,  and  age,  and  a  certain  . 
amount  of  property,  to  give  a  title  to  vote  or  to  be  voted  for ; 
and  they  who  have  not  those  qualifications  are  just  as  much  dis- 
franchised, with  regard  to  the  government  and  its  power,  as  if 
they  were  slaves.  They  have  civil  rights  indeed  (and  so  have 
slaves  in  a  lets  degree ;)  but  they  have  no  share  in  the  govern- 
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ment  Tbeir  proTince  it  to  obey  th«  laws,  not  to  assbt  ia  makiog 
them.  4U  such  States  ouist  therefore  be  forisfamiliat«fd  with 
Virginia  and  the  rest,  or  change  theur  83^8tein  :  For  the  conaotB- 
tion  bemg  afaaolutely  silent  on  those  snbjecU,  will  afford  them  do 
protection.  The  Union  might  thus  be  reduced  from  an  Unioo 
to  an  unit  Who  does  not  see  that  such  conclosions  flow  froa 
&lse  notions— that  the  true  theory  of  a  republican  goTemmnitis 
mistaken-— and  that  in  such  a  government,  rights  puliticad  and 
civilymay  be^qualified  by  the  fundamental  law,  upon  such  induce- 
■wnts  as  the  freemen  of  the  country  deem  sufficient  ?  That  civil 
rights  may  be  qualified  as  well  m  political,  is  proted  by  a  thou- 
sand examples.  Minors,  resident  aliens,  who  are  in  a  course 
of  naturalisation — the  other  sex,  whether  mrnds,  or  wives^  « 
widows,  furnish  sufficient  practical  proofii  of  this. 

Again — ^if  we  are  to  entertain  these  hopeful  abstractioos,  and 
to  resolve  all  establishments  into  their  imaginary  ekmcois  ia 
ordt  r  to  recast  them  upon  some  Utopian  plan,  and  if  it  be 
true  that  all  the  sieii  in  a  republican  government  mnst  help  to 
wield  iu  power,  and  be  equal  in  rights,  1  beg  leave  to  ask  the 
honourable  gentleman  from  New-Hampshire — and  «^y  not  all 
the  womoi  f  They  too  are  God's  creatures,  and  not  only  very 
(air  but  very  rational  creatures ;  and  our  great  ano^stor^  if  we  are 
to  giv6  credit  to  Milton,  accounted  them  the  ^^  wisest,  viitousesti 
/<  discreetest,  best  '^^  although  to  say  the  truth  he  had  but  one 
specimen  from  which  to  draw  his  conclusion,  and  possibly  if  he 
had  had  more,  would  not  have  drawn  it  at  all.  They  have, 
moreover,  acknowledged  civil  rights  in  abundance,  and  upoa 
abstract  principles  more  than  their  masculine  rulers  allow  them 
in  fact.  Some  monarchies,  too,  do  not  exclude  them  from  the 
throne.  We  have  all  read  of  tlixabeth  of  England,  of  Catharine 
of  Russia,  of  Semiramis,  and  Zenobia,  and  a  long  list  of  roysl 
and  imperial  dames,  about  as  good  as  an  equal  list  of  royal  and 
imperial  lords.  W  hy  is  it  that  their  exclusion  from  the  power  of 
a  popular  government  is  not  destructive  of  its  republican  chara^ 
ter  ?  1  do  not  address  this  question  to  the  honourable  gentle 
man's  gallantry,  but  to  his  abstraction,  and  his  theories,  and  his 
notions  of  the  infinite  perfectibility  of  human  institutions,  bor* 
rowed  from  Godwin  and  the  turbulent  phiiosophen  df  France. 
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For  mj  owB  part,  Sir,  if  I  ma^  have  leave  to  saj  so  much  in 
the  presence  of  this  mixed  uQCommoii  auilietice,  1  confess  I  am 
no  friend  to  female  government,  unless  indeed  it  be  that  which 
reposes  on  gentkmess,  and  modesty,  and  virtue,  and  feminine 
grace  and  delicacy — and  huw  powerful  a  government  that  is,  we 
have  ail  of  us,  as  I  suspect,  at  some  time  or  t»tber  experienced  ! 
Bat  if  the  ultra  republican  doctiines  which  have  now  been 
broached  should  ever  gain  ground  among  us,  1  should  not  be 
surprized  if  some  romantic  reformer,  treading  in  the  footsteps  of 
Mrs.  Wolstoncraft,  .should  propose  to  repeal  our  republican  law 
salique,  and  claim  for  our  wives  and  daughters  a  full  participa- 
tion in  political  power,  and  to  add  to  it  that  domestic  power, 
which  in  some  families,  as  I  have  heard,  is  as  absolute  and  un- 
republicao  as  any  power  can  be. 

1  have  thus  far  allowed  the  honourable  gentlemen  to  avail 
themselves  of  tht-ir  assumption  that  the  constitutional  command 
to  guarantee  to  the  States  a  republican  form  of  government,  gives 
power  to  coerce  those  States  in  the  adjustment  of  the  details  of 
their  constitutions  upon  theoretical  speculations.  But  surely  it 
is  passing  strange  that  any  man,  who  thinks  at  all,  can  view  this 
salutary  command  as  the  grant  of  a  power  so  monstrous ;  or 
look  at  it  in  any  other  light  than  as  a  protecting  mandate  to 
Congress  to  Interpol  with  the  force  and  authority  of  the  Union 
against  that  violence  and  usurpation,  by  which  a  member  of  it 
might  otherwise  be  oppressed  by  profligate  and  powerful  indivi- 
()uals,  or  ambitious  and  unprincipled  factions. 

In  a  word,  the  resort  to  this  portion  of  the  constitution  for  an 
argument  in  favour  of  the  proposed  restriction,  is  one  of  those 
extravagancies  (I  hope  I  shall  not  oflend  by  this  expression) 
wliich  may  excite  our  admiration,  but  cannot  call  for  a  very 
rigorous  refutation.  I  have  dealt  with  it  accordingly,  and  have 
now  done  with  it. 

We  are  next  invited  to  study  that  clause  of  the  constitution 
which'  relates  to  the  migration  or  importation,  before  the  y^r 
1808,  of  such  persons  as  any  of  the  States  then  existing  should 
think  proper  to  admit,  ft  runs  thus :  "  The  migration  or  im- 
«  portation  nf  such  persons  as  any  of  the  States  now  existing 
^  shall  think  proper  to  admit,  shall  not  be  prohiUted  by  the 
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<'  Coogress  prior  to  the  year  ont*  tbobtand  eight  bimdred  and 
^  eight,  but  a  tax  or  duty  may  be  imposed  on  such  importation 
<'  not  exceeding  ten  dollars  for  each  person." 

It  18  said  that  this  claose  empowers  Congren,  afler  the  jear 
1808,  to  prohibit  the  passage  of  slaves  from  State  to  State,  and 
the  word  ^<  migration"  is  relied  upon  for  that  purpoae. 

I  will  not  say  that  the  proof  of  the  existence  of  a  power  by  a 
clause  which,  as  far  it  goes,  denies  it,  is  always  inadmissible;  bat 
I  will  say  that  it  is  always  feeble.    On  this  occasion,  it  Is  singu- 
lary  so.    The  power^  in  an  affirmative  shape,  cannot  be  found 
in  the  constitution  ;  or  if  it  can,  it  is  equivocal  and  unsatiafiictofy. 
Htiw  do  the  gentlemen  supply  this  deficiency  ?  by  the  aid  of  a 
negative  provision  in  an  article  of  the  constitution  in  which  many 
restrictions  are  inserted  ex*  abu$uiafUi  cautdOy  from  which  it  is 
plainly  impossible  to  infer  that  the  power  to  which  chey  apply 
would  otherwise  have   existed*     Thus — ^  No  bill  of  attainder 
or  ex  post  facto  law  shall  be  passed."    Fake  away  the  restriction 
^-could  Congress  pass  a  bill  of  attainder,  the  trial  by  jury  in  cri- 
minal cases  being  expressly  secured  by  the  constitution  ?     The 
inference,  tht-refore,  from  the  prohibition  in  qaestion,  whatever 
may  be  its  meaning,  to  the  power  which  it  is  supposed  to  re- 
strain,  but  which  you  cannot  lay  your  finger  upon  with  any  pre- 
tensions to  certainty,  must  be  a  very  doubtful  one.    But  the 
import  of  the  prohibition's  also  doubtful,  as  the  gentlemen  them- 
selves admit      So  that  a  doubtful  power  is  to  be  made  certain  by 
a  yet  more  doubtful  negative  upon  power — or  rather  a  donbtfoi 
negative,  where  there  is  no  evidence  of  the  corresponding  affir- 
mative, b  to  make  out  the  affirmative  and  to  justify  us  in  acting 
upon  it,  in  a  matter  of  such  high  moment,  that  queUumakk  pow- 
er should  not  dare  to  approach  it.     If  the  negative  were  perfect- 
ly clear  in  its  import,  the  conclusion  which  hai  been  drawn  from 
it  would  be  rash,  because  it  might  have  proceeded,  as  some  of 
the  n^atives  in  whose  company  it  is  found  evidently  did  pro- 
ceed, from  great   anxiety  to  prevent  such  assumptions  of  autho- 
rity as  are  now  attempted.     But   when  it  is  conceded,  that  the 
supposed  import  of  this  negative  (as  to  the  term  migraHmt)  is 
ambiguous,  and  that  it  may  have  been  used  in  a  very  different 
fense  from  that  which  is  imputed  to  it,  the  conclusion  acquires  a 
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-  character  of  boldness,  whi<*h,  however  some  may  admire,  the 
wise  and  reflecting  will  not  fail  to  condemn. 

In  the  construction  of  this  dausey  the  first  remark  that  oc- 
curs is,  that  the  word  migration  is  associated  with  the  word 
IMPOATATION.  >  I  do  oot  iosist  that  Hoseitur  a  sodis  is  as  good  a 
rule  in  matters  of  interpretation  as  in  common  life — hut  it  is, 
nevertheless,  of  considerable  weight  when  the  associated  words 
are  not  qualified  by  any  phrases  that  disturb  the  effect  of  their 
fellowship  ;  and  unless  it  announces,  (as  in  this  case  it  does  not,) 
by  specific  phrases  combined  with  the  associated  term,  a  difierent 
intention.  Moreover,  the  ordinary  nnresti  icted  import  of  the 
word  nugmtion  is  what  I  have  here  supposed.  A  removal  from 
district  to  district,  within  the  same  jurisdiction,  is  never  denomi- 
nated a  migraium  ot  pei'sons*  I  will  concede  to  the  honourable 
gentlemen,  if  they  will  accept .  the  concession,  that  ants  may  be 

^said  to  migrate  when  they  go  firom  one  ant  hill  to  another  at  no 
great  distance  from  it.  But  even  then  they  could  not  be  said  to 
migrate,  if  each  ant-hill  was  their  home  in  virtue  of  some  federal 
compact  with  insects  like  themselves.  But,  however  this  may 
be,  it  should  seem  to  be  certain  that  human  beings  do  not  mi^ 
graiej  in  the  sense  of  a  constitution,  simply  because  they  trans- 
plant themselves,  from  one.  place,  to  which  that  constitution  ex- 
tends, to  another  which  it  equally  covers. 

If  this  word  migraiian  applied  to  freemen,  and  not  to  slaves, 
it  would  be  clear  that  removal  from  State  to  State  would  not  be 
comprehended  within  it.  Why  then,  if  you  choose  to  apply  it 
to  slaves,  does  it  take  another  meaning  as  to  the  place  from 
whence  they  are  to  come  ? 

Sir,  if  we  once  depart  from  the  usual  acceptation  of  this  term, 
fortified  as  it  Is  by  its  union  with  another  in  which  there  is  nothing 
in  this  respect  equivocal,  will  gentlemen  please  to  intimate  the 
point  at  which  we  are  to  stop  ?  Migraiian  means,  as  they  con- 
tend, a  removal  from  State  to  State,  within  the  pale  of  the  com- 
mon government.  Why  not  a  removal  also  from  county  to 
county  Within  a  particular  State— from  plantation  to  plantation 
— ^from  farm  to  farm — from  hovel  to  hovel  ?  Why  not  any  exer- 
tion of  the  power  of  locomotion  ?  I  protest  I  do  not  see,  if  this 
arbitrary  limitation  of  the  natural  sense  of  the  term  migration 
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be  warrantable,  that  a  persoa  to  wbnm  it  applies  may  not  be 
compelled  to  remain  immoveable  ali  the  days  of  his  life  (whidi 
could  not  well  be  many)  in  the  very  spot,  literally  speaking,  in 
which  it  was  his  good  or  his  bad  fortune  to  be  bom. 

Whatever  may  be  the  latitude  in  which  the  word  ^  persons" 
is  capable  of  being  received,  it  is  not  denied  that  the  wjord  **  im- 
portation" indicates  a  bringing  in  from  a  jurisdiction  foreign  to 
the  United  States.  The  two  ^enntnt  of  the  importtttimiy  here 
spoken  of,  are  a  foreign  country  and  the  American  Union — the 
first  the  terminus  a  qua^  the  second  the  iermimus  ad  qmem.  The 
word  migration  stands  in  simple  connexion  with  it,  and  of  course 
is  left  to  the  full  influence  of  that  connexion  The  natural  con- 
clusion is,  that  the  same  termini  belong  to  each,  or  in  other  words, 
that  if  the  importation  must  be  abroad,  so  also  must  be  the  si>- 
graiion — no  other  termini  being  assigned  to  the  one  which  are 
not  manifestly  characteristic  of  the  other.  This  conclosion  b  so 
obvious,  that  to  repel  it,  the  word  migration  requires,  as  an  ap- 
pendage, explanatory  phraseology,  givmg  to  it  a  different  begin- 
ning from  that  of  importation.  To  justify  the  conclusion  that 
it  was  intended  to  mean  a  removal  from  State  to  Slate^  each  with* 
in  the  sphere  of  the  constitution  in  which  it  is  used,  the  addition 
of  the  words /rofli  one  to  another  State  in  this  Vmiony  were  indis- 
pensible.  By  the  omission  of  these  words,  the  word  ^^  migra- 
tion" is  compelled  to  take  every  sense  of  which  it  is  fairly  sus- 
ceptible from  its  immediate  neighbour  ^  importation."  In  this 
^iew  it  means  a  amnngj  as  <<  importation"  means  a  hringingi 
from  a  foreign  jurisdiction  into  the  United  States.  That  it  is 
susceptible  of  this  meaning,  nobody  doubts.  I  go  further.  It 
can  have  no  other  meaning  in  the  place  in  which  it  is  found.  It 
is  found  in  the  constitution  of  this  Union — which,  when  it  speaks 
of  migration  as  of  a  general  concern,  must  be  supposed  to  have 
in  view  a  migration  into  the  domain  which  itself  embraces  as  a 
general  government. 

Migration,  then,  even  if  it  comprehends  slaves,  does  not  mean 
the  removal  of  them  from  State  to  State,  but  means  the  coming 
of  slaves  from  places  beyond  their  limits  and  their  power.  And 
if  this  be  so,  the  gentlemen  gain  nothing  for  their  argumeoi  by 
showing  that  slaves  were  the  objects  of  this  term. 
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An  honourable  gentleman  from  Rhode  Island,*  whose  speech 
was  distinguished  for  its  ability^  and  for  an  admirable  force  of 
reasoning,  as  well  as  by  the  moderation  and  mildness  of  its  spirit^ 
informed  us,  with  less  discretion  than  in  general  he  exhibited, 
that  the  word  *^  migration"  was  introduced  into  this  clause  at  the 
instance  of  some  of  the  Southern  States,  who  wish(>d  by  its  instru- 
mentality to  guard  against  a  prohibition  by  Congress  of  the  pas- 
sage into  those  States  of  slaves  from  other  States.  He  has  given 
us  no  authority  for  this  8up|»o8ition,  and  it  is,  therefore,  a  gratuit- 
ous one.  ^  How  improbable  it  is,  a  moment's  reflection  wilt  con- 
vince him.  The  African  slave-trade  being  open  during  the  whole 
of  the  time  to  which  the  entire  clause  in  question  referred,  such 
a  purpose  could  scarcely  be  entertained ;  but  if  it  had  been  enter- 
tained, and  there  was  believed  to  be  a  necessity  for  securing  it,  by 
a  restriction  upon  the  power  of  Congress  to  interfere  with  it,  b  it 
possible  that  they  who  deemed  it  important  would  have  contented 
themselves  with  a  vague  restraint,  which  was  calculated  to  ope- 
rate in  almost  any  other  manner  than  that  which  they  desired  ?  If 
fear  and  jealousy,  such  as  the  honourable  gentleman  has  described, 
had  dictated  this  provision,  a  better  term  than  that  of  <'  migra- 
tion," simple  and  unqualified,  and  joined  too  with  the  word  **  im- 
portation," would  have  been  found  to  tranquillize  those  fears  and 
satisfy  that  jealousy.  Fear  and  jealousy  are  watchful,  and  are 
rarely  seen  to  accept  a  security  short  of  their  object,  and  less  rare- 
ly to  shape  that  security,  of  their  own  accord,  in  such  a  way  as  to 
make  it  no  security  at  all.  They  always  seek  an  explicit  guaranty ; 
and  that  this  is  not  such  a  guaranty  this  debate  has  proved,  if  it 
has  proved  nothing  else. 

Sir,  I  shall  not  be  understood  by  what  I  have  said  to  admit 
that  the  word  migration  refers  to  iUwes,  I  have  contended  only 
thut  if  it  does  refer  to  slaves  it  is  in  this  clause  synonimous  with 
importaHon;  and  that  it  cannot  mean  the  mere  passage  oi 
slaves,  with  or  without  their  masters,  from  6ne  State  in  the 
Union  to  another. 

"  But  I  now  deny  that  it  refers  to  slaves  at  all.    I  am  not  for 
any  man's  opinions  or  his  histories  upon  this  subject.    I  am  not 
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accustomed  jtirore  in  verba  ma^^ri,    I  shall  take  the  clause  «i 

I  find  it,  and  do  my  best  to  interpret  it" 

•        •••••••• 

[After  going  through  with  that  part  of  his  argument  relatinfr 
to  this  clause  of  the  constitution,  which  I  have  not  been  able  to 
restore  from  the  imperfect  notes  in  my  possession,  Mr.  Pinkncj 
concluded  his  speech  by  expressing  a  hope  that  (what  he 
deemed)  the  perilous  principles  urged  by  those  in  favour  of  the 
restriction  upon  the  new  State  would  be  disavowed  or  explained, 
or  that  at  all  events  the  application  of  them  to  the  subject  under 
discussion  would  not  be  pressed,  but  that  it  might  be'disposedof 
ih  a  manner  satisfactory  to  all  by  a  prospective  prohibition  of 
slavery  in  the  territory  to  the  north  and  west  of  Missouri.] 


N^-  VIII. 

OPINION    IN    THE     CASE     OF    COHENS    AGAINST    THE 
STATE    OF    VIRGINIA.      . 

Bt  the  -constitution  of  the  United  States,  power  is  given  to 
Congress  ^  to  exercise  exclusive  legislation,  in  all  cases  wbatao- 
*^  ever,  over  such  District  (not  exceeding  ten  miles  square)  at 
^  may,  by  cession  of  particular  States,  and  the  acceptance  of 
<<  Congress,  become  the  seat  of  the  government  of  the  United 
«  States.'' 

.  This  clause  was  no  doubt  inserted  in  the  constitution  from  the 
indispensible  necessity  which  was  ffit  to  exist,  that  the  national 
government  should  have  entire  authority  in  the  place  where  it 
was  to  be  located.  It  was  a  government  established  for  national 
purposes,  and  it  was  fit  and  proper  that  the  national  legislature, 
and  the  membeirs  of  it,  should  be  entirely  free  from,  and  unmo- 
lested by,  the  authority  or  power  of  any  State  legislature. 

By  an  act  of  Congress  power  is  given  to  the  corporation  of  the 
City  of  Washington,  to  authorize  the  drawing  of  lotteries  for  e^ 
fecting  any  important  improvement  in  the  city,  which  the  ordi- 
nary funds  or  revenue  thereof  will  not  accomplish :  Provided, 
that  the  amooat  to  be  raised  in  each  year  shall  not  exceed  the 


Digitized 


by  Google 


[  613  ] 

sum  of  ten  thousand  dollars ;  and  proTided,  also,  that  the  object 
for  which  the  money  is  intended  to  be  raised,  shall  be  first  sub- 
mitted to  the  President  of  the  United  States/and  shall  be  ap- 
proved by  him. 

Under  the  power  given  by  this  act  of  Congress,  the  corpora- 
tion of  the  city  of  Washington  have  established  lotteries  for  the 
purpose  of  effecting  important  improvements  in  the  said  city, 
which  the  ordinary  funds  or  revenue  thereof  will  not  accomplish ; 
and  the  object  for  which  the  money  intended  to  be  raised  by  the 
said  lotteries  is  to  be  applied,  has  been  submitted  to  the  Presi- 
dent of  the  United  States,  and  has  been  approved  by  him. 

Have  the  legislatures  of  the  individual  States  power,  by  any 
laws  which  they  can  pass,  to  prohibit  the  sale  of  the  tickets  in 
the  lotteries  thus  established  in  the  city  of  Washington  ? 

We  think  the  State  legislatures  have  no  such  power. 

This  is  a  lottery  authorized  by  Congress,  for  the  purpose  of 
making  important  improvements  in  the  city,  which  may  be 
styled  the  National  Tity,  in  the  improvement  of  which  the  na- 
tion is  concerned.  It  is  therefore  a  national  lottery,  authorized 
by  the  national  legislature ;  and  it  would  be  monstrous  if  any 
State  legislature  could  impede  the  execution  of  a  law  made  for 
national  purposes,  relative  to  a  District  over  which  the  national 
legislature  have  the  exclusive  right  of  legislation.  Congress  have  - 
the  right  to  judge  of  the  proper  means  of  improving  the  seat  of 
government ;  they  have  the  power  of  raising  those  means,  by  any 
law  not  forbidden  by  the  constitution,  and  no  State  legislature 
can,  consistently  either  with  the  letter  or  spirit  of  the  constitution, 
interfere  with  the  exercise  of  this  power.  It  may  be  conceded, 
that  the  power  of  legislation,  over  the  district,  vested  in  Congress 
by  the  17th  clause  of  the  8th  section  and  first  article  of  the  con- 
stitution, is  local  and  territorial  with  reference  ta  the  sphere  of 
its  direct  and  immediate  aetian^  but  this  concession  leaves  the 
matter  of  the  present  inquiry  as  much  at  large  as  it  was  before  : 
Since  it  is  still  certain  that  the  power  itself  is  the  power  of  tlie 
nation,  that  the  whole  Union  are  at  once  the  grantors  and  (by 
their  representatives)  the  depositories  of  it ;  that  the  District  upon 
which,  or  with  a  view  to  which,  it  is  exerted,  is  entirely  a  na- 
tional District,  and  that  the  sovereignty  of  Congress  over  it,  was 
communicated  for  national  ends. 
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But  for  the  above-mentioned  clause  in  the  constitatioo,  the 
territory  included  wkhin  the  Diatrict  of  Columbia  would  betiabk 
to  no  other  legislatiod  by  Congress  than  that  #bicb  it  nay  inta- 
cise  over  the  States.  With  views  of  general  policy,  that  riaose 
invests  Congress  with  complete  dominion  over  the  District,  in 
addition  to,  or  involving  and  blended  with,  the  other  enunifntn) 
or  general  powers  of  Congress,  which  it  was  intended  to  assist 
and  fortify. 

As  this  dominion  flows  from  the  same  source  with  every  odier 
power  possessed  by  the  government  of  the  Union ;  as  it  is  «• 
erted  by  the  same  Congress  ;  as  it  was  created  for  the  coiiuD"fl 
good  and  for  universal  purposes,  it  is  impossible  that  it  shtfold 
not  be  of  equal  obligation,  throughout  the  Union,  in  its  effitts 
and  consequences,  with  any  power  whatever  known  to  the  con- 
stitution. 

The  government  of  die  United  States  is  a  govem»flit  of  nu- 
merated powers,  8tU  of  which  are'  upon  the  same  level.  Tae 
power  to  raise  and  support  armies  (with  all  its  dependent  pow«^) 
may  be  of  higher  dignity  than  the  pow«>r  to  legislate  onr  the 
seat  of  the  general  government,  hot  it  is  not  of  greater  fontfOr 
more  bindmg  npon  the  States  or  the  people.  The  power  to  raise 
and  support  armies  may,  and  almost  always' will,  operate  more 
expansively,  but  legislation  over  and  for  the  District  of  ^^"'" 
bia  may,  in  the  progress  of  its  consequences,  reach  as  far  a* 
legislation  for  military  objects,  and  when  it  dqes  so,  will  w 
equivalent  efficacy. 

If  Congress  had  deemed  it  expedient  it  might  have  establisbw 
this  lottery  directly ,  instead  of  authorizing  it  by  a  mtbstimtet^ 
might  have  afterwards  applied  the  avaib  (so  as  to  bind 
States)  to  this  improvement  of  the  District.  Had  ^\^^^/^. 
who  can  doubt  that  the  tickets  might  have  been  sold  is  ^  ° 
the  United  States  ?  And  yet  where  is  the  diftrence  id  fbe «"  ^ 
tance  of  the  thing,  and  in  common  sense,  between  the  two       • 

Where  can  be.the  difference  whether  Congress  exerdsf 
power  directly  themselves,  or  authorize  others  to  ^^^'y    . .  l 
them.?    It  is  still,  in  either  case,  their  power  and  authority 

IS  acting.  ^^^ 

It  will  be  admitted  by  every  body,  that  it  is  in  the  nstwrc 
lottery  that  the  tickets  must  be  sold,  and  that  they  nifssx  be  [ 
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they  always  dre)  transferable  from  haod  to  hand  by  sale  ;  and  jt 
results,  from  ttie  int'*rest  every  citizen  of  the  United  States  has  in 
tbat  which  is  well  established  or  created  (or  general  purposes, 
under  the  authority  of -Congress,  and  within  the  scope  of  the 
constitution,  that  he  is  entitled  to  ayail  himself  of  what  is  so  es- 
tablished or  created.  But  surely  a  State  law  which  forbids  a 
citizen  to  sell  or  to  buy  a  ticket  in  a  lottery,  (well  established  un- 
der the  authority  of  the  Unioii,  within  the  scope  of  the  consti- 
tuiion,  and  for  national  purposes,)  trespasses  upon  this  right  of 
the  citizen,  so  far  as  it  goes,  interferes  with  the  general  purposes 
for  which  the  lottery  is  establish«'d,  and  changes  the  qualities  of 
the  ticket  by  impairing  that  saleable  and  transferable  (acuity  to 
which  it  owes  its  value,  and  without  which  the  lottery  itself  may 
be  wholly  defeated,  and  must  be  greatly  injured  and  delayed. 

It' would  indeed  be  a  strange  anomaly,  if  what  Congress  had 
created,  or  authorized  to  be  created,  in  a  valid  manner,  and 
which  entirely  derives  its  capacity  of  answering  the  general  pur- 
poses for  whicb  it  was  so  created,  from  its  faculty  of  being  sold 
and  transferred,  could  be  considered  and  treated  by  a  State  as 
the  subject  of  a  criminal  traffic  ;  or^  in  other  words,  if  a  citizen 
could  be  punished'  by  a  State  for  selling  or  buying  that  which 
Congress  had,  for  the  purpose  of  being  bought  and  sold,  sent,  or 
caused  to  be  sent,  into  the  market  of  the  Union,  conformably  to, 
and  under  the  sanction  of  the^  constitution,  and  for  a  national 
object. 

If  a  lottery  ticket  has  a  lawful  origin  under  the  constitution  of 
the  UnioQ,  it  is  a  lawful  lottery  ticket  wherever  the  power  of  the 
Union  is  acknowledged.  The  power  of  the  Union,  constitutif»nally 
eierted,  knows  no  locality  within  the  boundaries  of  the  Union, 
and  can  encounter  there  no  geographical  impediments.  Its  march 
is  thniugh  the  Union,  or  it  is  nothing  but  a  name.  The  States 
have  no  existence  relatively  to  the  effect  of  the  powers  delegated 
to  Congress,  save  only  where  their  assent  or  instrumentality  is 
required  or  permitted  by  the  constitution  itself.  In  every  other 
case  the  effect  of  constitutional  congressional  legislation  is  com- 
mensurate with  united  America ;  and  State  legislation  in  pppo- 
-  sition  to  it  is  but  a  shadow. 

Nor  is  tliere  any  danger  to  be  apprehended  from  allowing  to 
congressional  legislation,  with  regard  to  the  District  of  Colum- 
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bia,  its  fullest  effect.  Congri^ss  is  responsible  to  the  States  and 
to  tbe  people  for  that  leeislation.  It  is  in  truth  the  iegrialatif^D  of 
the  States,  and  the  people',  over  a  District,  placed  under  their 
control  for  their  own  benefit,  not  for  that  of  the  District,  except 
as  the  prosperity  of  the  District  is  involved,  and  is  necessary  to 
the  general  advantage. 

The  States,  or  the  pet>ple,  can  only  resist  the  natural  eflect  of 
such  legislation  by  resisting  the  exercise  of  their  own  sovereign- 
ty, created  upon  high  inducements  of  constitutional  policy. 

A  case  of  this  sort  bears  no  resemblance  to  that  of  one  State 
repelling,  within  its  limits,  by  penal  sanctions,  the  effect  of  the 
laws  of  any  other  State,  upon  considerations  of  local  expedience, 
or  otherwise.  What  on  such  occasions  one  State  may  properly 
and  regularly  do  with  regard  to  the  laws  of  another  State,  it  is 
not  fit  to  discuss  in  this  place ;  but  whatever  it  may  do  on  such 
'  occasions,  there  is  no  analogy  between  those  and  the  present.  A 
State  that  repels  the  effects  of  the  laws  of  another  State  within  its 
territory,  is  no  party  to  those  laws.  It  has  no  direct  interest  in 
them.  It  did  not  assist  in  making  them  immediately,  or  deriva- 
tively, or  constructively.  It  cannot  assist  in  repealing  or  modi- 
fying them,  fiut  here  the  law  is  its  own  law,  as  being  a  member 
of  the  Union,  although  irrevocable  by  it,  without  the  concorreoce 
of  others.  The  effect  is  for  its  own  advantage  in  tbe  eye  of  tbe 
constitution.  It  can  contribute  to  revoke  the  law  by  its  repre- 
sentatives in  Congress,  and  it  is  bound  by  the  constitutional 
grant  o(  power,  in  virtue  of  which  it  has  been  enacted,  since  it 
participated  in  that  grant,  as  in  every  other  grant  of  power  to 
the  government  of  the  Union. 

Ugon  the  whole,  we  are.  of  opinion  that  the  legislature  of  no 
individual  State  in  the  Union  can^  constitutionally,  prohibit  the 
sale  of  tickets  in  the  lotteries  established  in  the  city  of  Washing- 
ton, under  the  authority  of  Congress. 

WM.  PINKNEY, 

DAVID  B.  OGDEN, 

THOMAS  ADDIS  EMMET, 

JOHN  WELLS, 

W.  JONES, 

JOS.  OGDEN  HOFFMAN. 
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